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INTRODUCTION. 


The  writer  can  hardly  put  forward  a  treatise  on  the 
law  of  Vendor  and  Purchaser  of  Land  without  an 
apology  for  adventuring  upon  the  field  successively 
occupied  by  so  eminent  a  Real  Property  lawyer  as 
Lord  St.  Leonards,  and  a  writer  of  such  profound 
knowledge  of  conveyancing  and  great  literary  skill 
as  Mr.  Dart.  His  excuse  is  that  so  many  years  have 
elapsed  and  so  many  and  great  changes  have  been 
made  in  the  law,  not  only  since  Mr.  Dart  first  wrote, 
but  even  since  he  himself  supervised  an  edition  of  his 
book,  that  there  appears  to  be  room  for  a  re-statement 
of  the  j^rinciples  of  the  law  of  sale  of  land  from  the 
standpoint  of  the  present  time.  Such  a  statement  of 
the  law  it  has  been  the  writer's  aim  to  make;  and 
he  has  particularly  endeavoured  to  give  a  readable 
account  of  it. 

This  book  is  intended  for  the  use  of  those  engaged 
in  the  practice  of  conveyancing,  whether  as  counsel 
or  solicitors.  Its  design  has  therefore  been  to  discuss 
the  incidents  of  a  contract  for  the  sale  of  land  as  they 
are  usually  presented  to  the  notice  of  conveyancers ; 
that  is  to  say,  in  order  of  time.  And  the  scheme  of 
the  work  is  to  treat  first  of  the  normal  course  of  such 
a  contract,  where  it  has  been  made  between  persons 
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of  full  capacity  and  is  duly  brou<!;lit  to  com})lction, 
and  to  examine  afterwards  the  grounds  for  avoiding 
the  contract,  such  as  incapacity,  mistake,  fraud  or 
misrepresentation,  and  the  remedies  to  be  pursued  in 
case  of  its  breach.  Thus  the  book  begins  with  a 
statement  of  the  law  relating  to  the  formation  of  a 
contract  for  the  sale  of  land.  It  then  gives  a  brief 
general  account  of  the  rights,  obligations  and  remedies 
of  the  parties  who  have  concluded  such  a  contract ; 
and  the  terms  of  an  open  contract  are  particularly  set 
out  {ci)  in  the  same  form  in  which  the  special  provi- 
sions of  a  contract  for  sale  are  usually  expressed. 
After  this,  the  usual  conditions  of  sale  are  dealt  with  ; 
and  the  reader's  attention  is  then  directed  to  the 
vendor's  obligation  to  show  a  good  title  and  its 
discharge.  The  subject  of  the  investigation  of  title 
is  considered,  first  generally,  and  afterwards  with 
regard  to  a  variety  of  special  points  or  subjects,  all 
of  which  are  of  constant  occurrence  in  the  work  of 
advising  on  title.  In  selecting  the  subjects  to  be  so 
discussed  and  in  determining  upon  their  mode  of 
treatment,  the  writer  has  necessarily  had  to  take  into 
account  the  exigencies  of  the  law  and  practice  at  the 
present  time;  and  he  has  often  been  constrained  to 
deal  at  some  length  with  topics  wdiich  may  be  thought 
to  be  ephemeral,  and  which  would  be  disposed  of  by 
a  statement  of  very  different  proportion,  if  he  could 
regard  nothing  else  than  the  ideal  form  of  a  literary 
composition.  Thus  he  has  devoted  the  whole  of  one 
chapter  to  the  subject  of  devolution  on  death,  and  the 
death  duties,  regarded  from  the   conveyancer's  j^oint 

('0  Pp-  ^y,  34  sq. 
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of  view.  But  his  reason  is  that  on  these  subjects  the 
law  has  been  so  lately  recast  by  the  Land  Transfer 
Act,  1897,  and  the  Finance  Acts,  that  its  interpreta- 
tion has  not  yet  been  settled ;  whilst  the  questions 
which  are  raised  by  these  statutes  occur  upon  almost 
ever}^  title.  At  ^  the  end  of  the  dissertations  on  par- 
ticular points  arising  on  the  investigation  of  title,  or 
on  particular  titles,  the  main  thread  of  the  discourse  is 
again  taken  up  in  the  chapter  on  the  effect  of  the 
contract  pending  completion.  This  is  followed  by  an 
account  of  the  completion  of  the  contract,  dealing 
with  the  acts  to  be  performed  from  the  time  of  the 
acceptance  of  the  title  down  to  the  execution  of  the 
conveyance. 

At  this  point  the  first  volume  concludes,  the  reader 
having  been  conducted  throughout  the  whole  of  the 
normal  course  of  a  contract  for  the  sale  of  land.  In 
the  second  volume  it  is  proposed  to  treat  of  the  parties' 
position  after  completion  (as  with  regard  to  a  want  of 
title  not  ascertained  until  after  that  time)  and  with 
the  avoidance  of  the  contract  and  the  remedies  for  the 
breach  thereof,  as  already  mentioned.  The  second 
volume  will  also  include  a  chapter  on  the  sale  of 
registered  land,  a  subject  which  would  have  been  con- 
sidered in  the  present  volume,  but  for  the  delay  in 
promulgating  the  new  Land  Transfer  Rules. 

The  writer  has  not  attempted  to  compile  an 
encyclopaedia  of  the  law  of  sale  of  land.  His  object 
has  been  rather  to  treat  of  the  main  principles  of  the 
law  and  practice  incident  to  such  sales  than  to  note 
every  special  circumstance  w^hich  may  possibly  attend 
them.     His  belief  is  that  a  sound  knowledge  of  these 
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principles  is  by  far  the  best  aid  to  the  solution  of 
the  particular  problems  which  are  encountered  in 
practice.  And  his  hope  is  that,  in  this  respect,  his 
book  may  be  found  a  useful  guide  to  those  gentlemen 
who  are  obliged  (as  constantly  liappens  in  small 
transactions)  to  advise  on  difficult  questions  of  con- 
veyancing without  the  assistance  of  counsel. 

Perhaps  the  writer  may  be  allowed  to  say  that  he 
has  not  avoided  the  discussion  of  points  of  law  or 
practice,  which  are  not  exactly  covered  by  decided 
cases,  or  settled  by  the  opinion  of  conveyancers  or 
text  writers  of  acknowledged  eminence ;  nor  has  he 
hesitated  to  criticise  judicial  decisions  or  dicta,  which 
appear  to  him  to  be  of  questionable  authority.  Thus, 
he  has  discussed  the  following  amongst  other  ques- 
tions:— Whether,  after  the  acceptance  of  a  bidding 
at  an  auction,  either  party  can  revoke  the  authority 
conferred  by  him  upon  the  auctioneer  to  sign  a 
memorandum  of  the  contract  (i5>) ;  whether  the  pur- 
chaser's right  to  a  good  title  is  an  implied  term  of  the 
contract  or  a  collateral  right  {c) ;  whether  a  vendor 
imder  an  open  contract  has  the  right  of  re-sale  on  the 
purchaser's  failure  to  observe  the  terms  of  the  con- 
tract (c/)  ;  whether  a  voluntary  conveyance  is  a  good 
root  of  title  under  an  open  contract  (e);  at  what  time 
the  purchase-money  is  payable  on  a  sale  of  land 
situate  in  a  compulsory  registration  district  (/);  and 
to  what  extent  the  usual  remedies  for  securing  pay- 
ment of  a  rent-charge  in  fee  are  obnoxious  to  the  rule 

(6)  P.  19,  note.  ,.  ^  ^^ 

WP- 27,  note.  ^ 

(r/)  Pp.  42— 44.  '<J>  i-.Si.i. 
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against  perpetuities  (^).  He  has  tried  to  elucidate  the 
mystery  of  what  is  called  "  the  compound  settlement" 
in  connexion  with  sales  under  the  Settled  Land 
Acts(/^),  and  he  has  respectfully  protested  (/)  against 
the  decision  in  the  late  case  of  Re  Cormvallis  West  and 
Munro's  Contract  [k).  He  has  likewise  considered  the 
important  point — on  which,  he  is  aware,  his  is  vox 
clamantis  in  deserto — whether  a  conveyance  by  a  tenant 
for  life  under  the  Settled  Land  Acts  can  override  a 
mortgage  by  the  remainderman  (/).  And  he  has 
adverted  to  the  difficulties  now  raised  where  a  limited 
owner  pays  estate  duty  out  of  his  own  pocket  and  so 
becomes  entitled  to  a  charge  for  the  amount  23aid(m); 
with  regard  to  the  charge  of  estate  duty  on  the  death 
of  several  joint  mortgagees  not  appearing  to  be 
trustees  {ji) ;  where  a  purchaser  receives  notice  of 
some  unregistered  process  of  execution  [o) ;  and 
with  regard  to  the  effect  of  orders  made  in 
exercise  of  bankruptcy  jurisdiction  in  creating  a 
charge  on  land(^).  He  has  suggested  (^)  that  the 
assignee  of  part  of  land  let  on  lease,  who  pays 
the  rent  for  the  whole  under  threat  of  distress,  may 
have  a  remedy  w^hich  was  overlooked  in  the  case 
of  Johnson  v.  Witd(r).  And  he  has  criticised  the 
decisions  in  Bolton  v.  London  School  Board (s),  Bo 
Selous{t),  Re  Williams  and  Newcastle^  Contract {u)  and 

{(j)  Pp.  385,  597  S2-  (»)  P.  515. 

(/i)  Pp.  313  &q.  Xf)  P.  517. 

(0  Pp.  320—323.  \q)  P.  361. 

\k)  1903,  2  Ch.  150.  (r)  44  Ch.  D.  146. 

(/ )  Pp.  323—334.  (s)  7  Ch.  D.  766 ;  below,  p.  109,  n. 

(m)  P.  248.  \t)  1901,1  Ch.  921 ;  see  p.  410,  below. 

(?!.)  Pp.  253—256.  (»,)  1S97, 2  Ch.  144 ;  seep.  603, below. 
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the  late  case  of  Re  H'lgliett  and  Bird'^s  Contract  {x). 
Besides  tliis,  he  has  inquired  into  the  advantages 
of  official  over  private  searches  (,y).  lie  has  made 
a  strong  effort  to  convince  his  readers  of  the 
great  hardship  which  may  befall  a  purchaser  by 
private  contract,  whose  advisers  tamely  submit  to 
the  incorporation  in  the  contract  of  the  conditions 
usual  on  London  sales  by  auction  (.s-).  He  has  dealt 
with  the  subject  of  the  investigation  of  title  in 
view  of  a  mortgage  {<().  And  he  has  treated  at 
some  length  of  tlie  law  of  restrictive  covenants  ((^), 
a  subject  on  which  many  important  decisions  have 
been  given  during  the  last  few  years,  and  on  which 
the  latest  leading  case  [c)  is  of  such  recent  date  that  it 
has  not  yet  been  reported  in  the  Law  Reports.  He  has 
moreover  taken  account,  from  the  outset  (t/),  of  the 
additional  burthen  laid  on  conveyancers'  shoulders 
by  the  development  of  the  doctrine,  which  cul- 
minated [e)  in  the  extraordinary  case  of  Scott  v. 
Alvarez  [f). 

(a-)  1902,  2  Ch.  214;   1903,  1  Ch.  (/)  1895,  1  Ch.  596;  2  Ch.  603. 
287 ;  see  p.  354,  below.  This  case  must  have  shattered  the 
[y)  Pp.  533  sq.  last  ruins  of  the  delusion  that  law 
(z)  Pp.  63 — 74.  and  equity  were  fused  by  the  Judi- 
(a)  P.  432.  cature  Acts.     It   appears  in  truth 
{h)  Pp.  426  8(1.,    571,   589,  592,  to   be   equally   destructive  of    the 
596.  pretentions  put  forward  by  eminent 
(c)   Formlnj    v.    Barker,    C.    A.  judges  (see   p.  48,  n.  (/),   below), 
(July   14),   1903,  "W.   N.    133;    72  that  a  contract  is  really  construed 
L.  J.  Ch.  716;  51  W.  E.  646.  in  the  same  manner  in  equity  as  at 
('/)  Pp.  31,  32,  69,  70,  165—171.  law.     In  the  days  when  the  Courts 
(e)  This  doctrine  appears  to  have  of  Common  Law  and  Chancery  were 
originated  with  the  case  of  Best  v.  separate,    the    student's    curiosity 
Hamand  (1879),  12  Ch.  D.  1  ;  see  used  to  be  stimulated  by  the  state- 
Fry,    Sp.    Perf.    §    1325,    p.    592,  ment  that  "on  one  side  of  West- 
3rd  ed.  minster  Hall  a  man  may  succeed 
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It  is  hoped  that  this  book  may  be  useful,  not  only 
to  practitioners  but  also  to  students  preparing*  for 
conveyancing  practice  in  either  branch  of  the  pro- 
fession. With  this  object  the  author  has  endeavoured, 
throughout  the  work,  to  write  in  a  manner  intelligible 
to  those  who  have  no  greater  preliminary  knowledge 
of  the  subject  than  an  acquaintance  with  the  elements 
of  the  law  of  real  .property  and  of  contract.  lie  may 
point  out  that  the  earlier  part  of  his  treatise  (Chap- 
ters I. — v.),  which  gives  a  general  account  of  the 
subject,  is  especially  adapted  to  the  use  of  students,  and 
that  it  is  designed  to  prepare  them  to  understand  the 
rest  of  the  book,  in  which  matters  of  interest  to  practi- 
tioners are  more  particularly  dealt  with.  The  writer 
has  started  with  the  assumption  that  his  readers  will 
at  least  have  such  an  acquaintance  with  tlie  law  of 
real  property  as  may  be  gathered  from  a  text-book 
like  "Williams  on  Real  Property;"  and  he  has  not 
thought  it  necessary  to  repeat  here  descriptions  of 
those  parts  of  the  law,  which  are  explained  in  that 
book  in  an  elementary  way.  Thus  he  has  not  inserted 
an  account  of  the  historical  progress  of  the  law  of 
creditors'  rights  (^)  as  an  introduction  to  his  discourse 
about  searches  (h).     But  he  has  tried  throughout  so  to 


in  his  suit  under  circumstances  in  same  contract,  a  suitor  may  at  the 

which  he  would    undoubtedly  be  same   time   obtain   and   be   denied 

defeated  on  the  other  side"  (Wms.  substantial  relief  according  as  his 

Eeal  Prop.  129,  1st  ed. ;   177,  13th  claim  is  rested  on  the  doctrines  of 

ed.).     But  this  apparent   paradox  equity  or  of  law. 

is  eclipsed  by  the  judicial  ruling  -r>     i     -r.          l 

,,    ,    .-^  ,,      -^        n      t-       A  [9)  See    Wms.    Eeal    Property, 

that,  m  the  same  Court  and  cause  ^/  '^    „,.     ,„j,      ,                   r      j' 

,  .              ii       J          T             ii.  Chap.  X.I.,  19th  ed. 

and  m  a  matter  depending  on  the  ^ 

effect  of  the  same  stipulation  in  the  (/;)  Below,  p.  511. 
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treat  his  subject  that  readers  may  understand,  who 
have  no  greater  knowledge  than  this. 

The  writer  is  conscious  of  many  imperfections  in 
his  treatise,  and  for  these  he  must  ask  the  indulgence 
of  the  profession.  He  has  been  occupied  Avith  the 
task  of  its  production  for  several  years ;  but  he  has 
only  been  able  to  prosecute  his  undertaking  during 
such  time  as  he  could  spare  from  his  other  work.  He 
will  be  much  obliged  if  readers,  who  discover  mistakes 
or  omissions,  Avill  kindly  inform  him  of  them. 

Mr.  J.  F.  Iselin  is  responsible  for  the  correction 
of  the  press,  except  as  regards  pp.  1 — 128;  and  he 
has  undertaken  the  work  of  preparing  the  Index. 
He  has  also  supplied  the  writer  with  many  valuable 
notes  for  the  preparation  of  Chapter  XI.,  and  is 
affording  him  the  like  assistance  with  regard  to  cer- 
tain parts  of  the  second  volume.  The  author  has 
endeavoured  to  make  up  for  the  absence  of  the  Index 
from  Vol.  I.  by  using  particular  care  in  compiling 
the  Table  of  Contents,  and  by  inserting  therein 
references  to  the  pages  under  each  heading. 

7,  Stone  Buildings,  Lincoln's  Inn, 
8th  October,  1903. 
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THE   LAW 


RELATING  TO 


VENDOR  AND  PURCHASER  OF  LANDS. 


CHAPTER  I. 

OF  THE  FORMATION  OF  THE  CONTRACT  OF  SALE. 

The  subject  of  tlie  present  treatise  is  the  sale  of  real  Sale  defined. 

estate  and  chattels  real,  or  the  formation  and  completion 

of    contracts    for    the    conveyance    of    land    or    other 

hereditaments  in  consideration  of  a  price  in  money  (a). 

Now  in   order  to   create   a  valid  contract,  that  is,  an  Requisites  of 

agreement    enforceable  at   law,   it    appears  tliat  there  ^^f|,^*^f 

must  be : — 

(1.)  Due  capacity  to  contract   on   the   part  of   the 

persons  entering  into  the  agreement ; 
(2.)  The  expression  by  all  parties  of  a  common  inten- 
tion to  create  an  obligation  binding  some  or 
one  of  them ;  that  is,  an  intention  that  some 
or  one  of  them  should  do  or  forbear  some- 
thing affecting  their  legal  relations  for  the 
benefit  of  the  others  or  other  of  them  ; 
(3.)  Due  compliance  with  the  forms  or  the  presence 
of  other  matter  required  to  make  a  promise 
enforceable  by  English  law,  beyond  the  mere 
expression  of  a  common  intention  ; 

(a)  See  Wills,  J.,  /.  ^-  P.  Coals  v.  Commissioners  of  Inland  Revenue, 
1897,  1  Q.  B.  778,  783. 

VV.  1 


J,t 
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(4.)  Nothing  unlawful  iu  the  object  of  the  agreement; 

(5.)  True,  full  and  free  consent  of  the  parties ;  that 
is,  consent  unimpeachable  as  having  been 
induced  through  mistake,  misrepresentation, 
fraud,  duress  or  undue  influence  {h). 

Capacity.  Applying  ourselves  to  the  first  of  these  elements  of 

contract,  it  is  to  be  observed  that,  in  order  to  form  a 
valid  contract  for  the  sale  of  land,  the  parties  must 
have,  not  only  capacity  to  make  contracts  generally 
but  also  due  capacity  to  buy  and  sell  land.  As  a 
General  general   rule,   all   natural   persons    enjoy  either   capa- 

W^or  sell       ^^^y  •   ^^^^  there  are  exceptions  in  the  case  of  infants, 
land.  persons  of   unsound   mind,  drunken    persons,  married 

Exceptions—  -^omen  and  convicts.  Outlaws,  too,  and  alien  enemies 
are  disabled  by  their  incapacity  for  bringing  actions 
from  enforcing  though  not  from  making  contracts  (c). 
And  corporations  are  limited  in  their  capacity  for 
buying  and  selling  laud  (d).  There  are  also  cases  in 
which  the  formation  of  an  unimpeachable  contract  for 
the  sale  of  land  is  prevented  by  the  relation  existing 
between  the  vendor  and  purchaser,  as  in  the  case  of 
trustee  and  cesfiii  que  trust,  solicitor  and  client  (e).  All 
—reserved  for  these  exceptional  cases  are  reserved  for  subsequent 
BrderTtion "  consideration  ;  and  it  is  proposed  first  to  examine  the 
formation,  incidents  and  usual  course  of  a  contract  for 
sale  of  land  made  between  persons  of  full  contractual 
capacity ;  and  to  treat  afterwards  of  any  grounds  for 
impeaching  the  contract.  For  the  present  therefore  we 
will  pass  over  the  first,  fourth  and  fifth  of  the  above- 
mentioned  elements  of  a  valid  contract,  and  devote  our 
attention  to  the  second  and  thii'd,  namely,  the  expres- 
sion of  consent,  and  its  form. 

{b)  Wms.     Pers.     Prop.     150,       Pollock    on    Contracts,    94,     95, 
14th  ed.  4tli  ed. 

(d)  Wms.  Real  Prop.,  Pt.    I. 

{c)  Bac.  Abr.  Outlawry,  D.  (3),       Chap.  XIl.  pp.  275  sq.,  18th  ed. 
Aliens,    D.  ;    Co.    Litt.    129   b  ;  (r)  See  1  Dart,  V.  &  P.  22,  35. 
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The  common  intention  or  consent  of  the  parties  to  Expression  of 
an  agreement  may  be  expressed  either  by  their  uniting  '=°'^^^'^-- 
in  a  set  form  of  written  or  spoken  words,  or  by  the 
acceptance  by  some  or  one  of  them  of  an  offer  made  to 
them  or  him  by  the  others  or  other  of  them  (/').  As  Form, 
to  the  forms  or  other  matter  required  to  make  a  jJromise 
enforceable  by  English  law  beyond  the  mere  expression 
of  a  common  intention,  the  main  rule  is  that  the  con- 
tract must  be  evidenced  by  deed  or  else  there  must  be  a 
consideration  for  the  promise  {g).  In  contracts  for  the 
sale  of  land  the  element  of  consideration  is  always 
present.  The  promise  on  the  vendor's  part  to  convey 
the  land  to  the  purchaser  is  made  in  consideration  of 
the  purchaser's  promise  to  pay  the  price,  and  vice  versa. 
So  that  a  contract  for  sale  of  land,  though  it  be  not 
made  by  deed,  f  nlfils  the  requirements  of  English  law, 
in  so  far  as  consideration  is  essential  to  its  validity.  A 
contract  for  sale  of  land  is  however  one  of  those  con- 
tracts on  which  the  law  imposes  a  requisite  of  form 
besides  the  element  of  consideration.  For  by  the  fourth 
section  of  the  Statute  of  Frauds  {h),  no  action  shall  be 
brought  to  charge  any  person  upon  any  contract  or  sale 
of  lands,  tenements  or  hereditaments,  or  any  interest  in 
or  concerning  them,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  some  person  by  him 
thereunto  lawfully  authorized.  So  that  writing  and 
signature  by  the  party  to  be  charged  or  his  agent  are 
necessary  to  make  a  contract  for  the  sale  of  land 
enforceable  at  law  (/). 

(/)  Wms.    Pers.     Prop.     1.52,  with  pen   and  ink;  the  note  of 

14th  ed.  the  agreement  may  be  made  in 

ij))  Ibid    la;j.  pencil    or   print,    by    engraving, 

(h)  Stat.  29  Car.  II.  c.  3.  lithography   or   photography,   or 

^   '  'in    any  other   mode   oi    repre- 

(j)  The  writiug  required  by  the  senting    or    reproducing    visible 

fourth  section  of  the  Statute  of  words."     And  the  signature  of 

Frauds    heed    not    be    executed  the  party  to   be  charged  or  his 

1(2) 
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The  whole 
agreeraf'nt 
nnist  appear 
from  tho 
■writina:. 


Contracts  for  the  sale  of  land  are  generally  concluded, 
on  a  sale  by  private  treaty,  by  the  signature  by  both 
parties  or  their  agents  of  a  formal  written  contract ;  and 
on  a  sale  by  auction,  by  the  purchaser  or  his  agent 
signing  a  memorandum  embodying  formal  conditions 
of  sale,  which  the  auctioneer  also  signs  as  agent  for 
the  vendor.  But  such  contracts  may  also  be  established 
by  informal  written  memoranda  or  letters  signed  by  the 
party  to  be  charged  therewith  or  his  agent.  So  that  a 
binding  contract  may  result  from  the  acceptance  in 
writing  duly  signed  of  an  offer  to  sell  land.  It  is 
essential,  however,  whether  the  writing  given  in 
evidence  be  of  a  formal  or  an  informal  nature,  that  the 
terms  of  the  agreement  sought  to  be  proved  thereby 
should  be  sufficiently  ascertained  therein  [j).  The 
parties  to  the  contract  (/.•)  and  the  property  to  be  sold 
must  therefore  be  sufficiently  described  {I),  and  the 
price,  or  the  means  of  ascertaining  it,  be  stated  [ni)  ; 
and  any  other  terms  of  the  bargain  (except,  of  course, 
such  as  are  implied  by  law,  as  that  a 
be  shown  {n) )  must  bo  defined  (o). 


good  title  shall 


Description  With  regard  to   the   question.  What  is  a  sufficient 

•of  the  parties.  (Jescription  of  the  parties  to  the  contract,  or  the  property 

to  be  sold ':'  the  rule  is  id  ccrfum  ed  quod  coium  reddi 

poted  (p).     Thus  a  man  may  be  sufficiently  identified 

by  reference  to  some  character  which  he  fills,  if  there 


agent  may  be  affixed  by  any 
similar  means.  See  Schneider  v. 
Korris,  2  M.  k,  S.  286 ;  Gearij  v. 
Fhijsic,  0  B.  &  C.  234  ;  Bcnneltw 
Brianfitt,  L.  R.  3  C.  P.  28  ;  Bench 
V.  Bench,  2  P.  D.  60  ;  Tourret  v. 
Cripps,  48  L.  J.  N.  S.  Ch.  567  ; 
Stat.  52  &  53  Vict.  c.  63,  s.  20. 

{j)  Seayoudx.  Meale,  Prec.  Ch. 
560 ;  Wain  v.  JFarltcrs,  o  East, 
10  ;  Blagden  v.  Brudbcur,  12  Ves. 
466,  471. 

[k)    WUHanis  v.  Lnke,  2  E.  &  E. 


349. 

(/)  See  next  paragraph. 

{m)  Milncs  V.  Gertj,  14  Ves. 
400  ;  Elmore  v.  K'uigscote,  5  B.  & 
C.  583,  584  ;  Morqan  v.  M'llman, 
3  De  G.  M.  &  G.  24. 

(h)  See  Fouiv  v.  Freeman,  9  Ves. 
351. 

{())  Cooper  V.  Hood,  26  Beav. 
253  ;  V((n  Praayh  v.  Fveridge, 
1903,  1  Ch.  434. 

{p)  lios.nttr  V.  Mi/Ier,  3  App. 
Cas.  1124,  1141. 
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can  be  but  one  answer  to  the  inquiry,  To  whom  does  the 
description  apply  {q)  ?  So  that  the  description  of  a 
vendor  as  the  proprietor,  owner  or  mortgagee  of  certain 
land  is  good  enough  (r).  But  if  the  description  be  so 
vague  that  it  does  not  necessarily  apply  to  some 
particular  person,  it  is  insufficient.  Thus  it  is  not 
enough  to  describe  the  party  to  a  contract  of  sale  as  the 
vendor  of  certain  property,  or  as  the  client  or  friend  of 
a  named  agent  (n).  The  same  general  rule  is  applied 
in  determining  the  sufficiency  of  the  description  of  the 
property  sold,  parol  evidence  being  admissible  in  either 
case  to  elucidate  the  description  (/). 

The  memorandu.m  required  by  the  Statute  of  Frauds  Memorandum 
need  not  be   contained  in  one  document ;    it  may  be  ^Yby^several 
made  out  from  several  documents,  if  they  can  be  con-  documents, 
nected  together.     It  was  formerly  laid  down  that,  in  Rule  as  to 
order   to    connect   two    documents    together   so    as   to  documents 
establish  a  sufficient  memorandum  to  satisfy  the  Statute 
of  Frauds,   one  must  contain    some    reference   to    the 
other  {t().      But  later  cases  have  established  a  wider 
rule,  which  appears  to  be  this  : — You  are  entitled  to 
explain  by  parol  evidence  the  meaning  of  any  general 
exj)ression  used  in  any  document  {r).     If  therefore  you 
have  a  document,  signed  by  a  party  to  be  charged,  which 
refers  to  an  agreement  made  by  him,  but  in  such  terms 
that    the   description    of    the    agreement   is   obviously 
incomplete,  you  are  entitled  to  give  evidence  to  show 

(?)  Potter  V.  Biifficid,   L.  R.  IS  b'i;  ShaydlowY.CottercU,2fiCh.'D. 

Eq.  4,  7;   Carr  v.  Lynch,  1900,  1  90,98;  Plant  Y.£our»e,  1897,  2 Ch. 

Ch.  613.  281,  as  to  which,  qucerc  whether 

(r)   Sale  V.  Lambert,   L.   R.    18  the  decision  of  Byrne,  J.,  were  not 

Eq.  1  ;  Rossiter  v.  Miller,  ubisup.  sounder  than  that  of  the  C.  A. 
So  the  descriptions  "the  execu-  («)  Eidgivaij  v.   iriiartoti,  8  D. 

tors  of  A."     {Hood  v.  Lord  Bar-  M.    &   G.    677,  693-7,  per  Cran- 

rinc/ton,  L.   R.   6    Eq.    218),    "a  worth,  C,  who  changed  his  mind, 

trustee  for  sale  of  certain   pro-  5.  C. ,  6  H.  L.  C.  23S,  2o6  :   dia- 

perty  "  {Catlhii/  v.  A'i?;*/,  5  Ch.  D.  sentingjudgment  of  Williams.  J., 

660)  have  been  held  sufficient.  iV.  Stafordshire  Ry.  v.  Peek,  E.  B. 

Potter  V.  Duffield,  ubi  sup.  ;  &  E.  986,  1000-3. 


Jarrcit  v ^Hinder,  |34  Ch.  D,  J82;,, 


'r)  Bainbridge  v.    Wade,   16   Q, 
B,  89. 


OF  THE  FORMATION 

what  tliat  agreement  is,  and  if  the  evidence  so  adduced 
comprise  another  document  containing  all  the  terms  of 
the  agreement,  or  the  terms  not  specified  in  tlie  first 
document,  the  two  documents  may  be  read  together  as 
a  memorandum  sufficient  to  satisfy  the  Statute,  although 
the  evidence  connecting  them  he  parol  evidence  only  (ic). 
But  if  a  signed  document  contain  a  reference  to  an 
agreement  made  by  the  signer  in  such  terms  that  a 
complete  agreement  is  described,  and  no  explanation  of 
the  terms  of  the  document  is  required  on  the  face  of  it, 
the  party  seeking  to  charge  the  signer  is  not  entitled  to 
give  parol  evidence  that  the  agreement  is  other  than  is 
described,  although  the  signer  may  prove  by  parol 
evidence  that  the  agreement  described  in  the  writing 
does  not  contain  some  term  of  the  agreement  into  which 
he  entered,  and  so  avoid  the  contract  under  the  Statute 
of  Frauds  (,r).  To  give  examples  : — Parol  evidence  has 
been  admitted  to  connect  a  signed  letter  referring  to  an 
agreement  to  purchase  land  with  another  document  giving 
the  terms  of  purchase  (//) ;  to  connect  a  letter  promising 
to  "  grant  the  extension  of  lease  you  solicit  "  with  another 
letter  showing  the  day  on  which  the  term  granted  by 
the  lease  was  to  expire  {z)  ;  to  show  that  the  "  instruc- 
tions "  to  a  solicitor  referred  to  in  a  letter  were  a  written 
memorandum  containing  fully  the  terms  of  the  agree- 
ment sought  to  be  enforced  {a)  ;  to  connect  a  letter 
containing  a  promise  to  grant  a  lease  for  fourteen  years 
"  at  the  rent  and  terms  agreed  upon "  with  another 


{iv)  Ridgivay  v.  Wharton,  6  H.  L.  R.  9  Q.   B.  210  ;  Eishlon  v. 

L.    C.    238;    Baumann  v.   James,  JFhaf more,  8  Ch.  D.  467. 

L.  R.  3  Ch.  508  ;  Long  v.  Millar  /  %    tt-   ^  -n       i?   o   \t     c 

An    D    !->    A-n      o;       ;/  nj  U/)    11  estem   V.   Russell,  3    V.   & 

4  C.  F.  D.  4o0  ;  Sharaloiv  v.  Cot-  t,  ^,  o-    c-        i      r,  tt    ^- 

term,  20   Ch.  D.    90;    Stndch  v.  B    18/.  See  also  C,nr v.  i7«.s  t«y,, 

Watson,  2S  Ch.  D.  305  ;    Oliver  v.  '  ^-  ^-  ^-  If  (reference  to  «  our 

73-     /         A  t   n\,    T\    on'      c-7  arransfement  lor  the  hire  of  your 
Hunting,  44  Ch.  JJ.  20o ;    i>heers  .  °     ,,,  ■' 

V.    Thimbhby,    13    Times  L.    R.  carriage    ). 
451.  (;)    Verhnidcr  \.  Codd,  T.   &  R. 

(x)  Hindev.  Whitehome,  7  East,  352. 
oo8,  569,  570  ;  Ktnuorthyy.  Scho-  [a]  Ridgwaij  v.  Wharton,   6  H. 

field,  2^.  &  C.  945  ;  Pierce  v.  Corf,  L.  C.  238. 
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document  in  whicli  such  rent  and  terms  were  specified  (/>) ; 
and  to  show  that  the  purchase  referred  to  in  a  signed 
receijDt  for  31/.  "  as  a  deposit  of  the  purchase  "  of 
certain  land  was  an  agreement  for  purchase  of  w^hieh 
the  terms  were  contained  in  a  memorandum  signed  by 
the  purchaser  (c).  So  if  one  write  a  letter  saying,  "  I 
accept  your  offer,"  there  is  no  doubt  that  this  may  be 
shown  by  parol  evidence  to  refer  to  another  letter 
previously  received,  in  which  the  terms  of  the  offer  are 
fully  stated,  so  that  a  complete  contract  in  A\Titing  may 
be  established  by  the  two  letters  read  together  {d). 
Similarly,  parol  evidence  has  been  admitted  to  connect 
a  letter  addressed  "  Dear  Sir  "  only  with  the  envelope 
in  which  it  was  enclosed,  and  on  which  the  purchaser's 
name  was  written  (?).  On  the  other  hand,  memoranda 
of  sales  written  in  auctioneers'  books  in  terms,  which 
needed  no  explanation,  have  been  held  insufficient  to 
satisfy  the  Statute,  on  the  ground  that  they  contained 
no  reference  to  special  conditions  on  which  the  sales 
were  made  (/'). 

The  signing  contemplated  by  the  Statute  appears  to  The  sig-nature 
be  writing  the  name  {g)  of  the  party  to  be  charged  or  ^®1^^®*^- 


{b)  Baumann  v.  Jiaiws,   L.   E,.  (/)    Hinde    v.     Whitehouse,     7 

3  Ch.  508.  East,   556,   569,   570  ;   Kenworthy 

(c)  Long  v.  Millar,  4  C.  P.  D.  v.  Schoficld,  2  B.  &  C.  945  ;  Peirce 
450;  see  also  Studds  v.  Watson,  v.  Corf,  L.  R.  9  Q.  B.  210  ;  Rish- 
28  Ch.  D.  305  ;  OVtrer  v.  Huntiug,  ton  v.  Whatmore,  8  Ch.  D.  467. 
44  Ch.  D.  205  ;  in  which  cases  [g)  The  party's  usual  signa- 
writing.s  referring  to  "the  pur-  ture,  with  initials  for  the  Chris- 
chase-money"  were  allowed  to  tiau  names,  will  do  ;  li.\.  Avery, 
be  explained  by  parol  evidence  18  Q.  B.  576.  Writing  the  inl- 
and so  connected  with  other  docu-  tials  only  of  the  Christian  name 
ments  containing  the  remaining  and  surname,  or  even  making  a 
terms  of  the  purchase.  mark,  appears  to  be  a  sufScient 

{d)  Bramwell,  L.  J.,   Long   v.  signature,  if  the  signer  be  other- 

Millar,    4    C.    P.    D.    450,    454  ;  wise  sufficiently  described  in  the 

Field,  J.,  Cave  v.  Hastings,   7  Q.  memorandum;    Selbi/  v.   Sellnj,  3 

B.  D.   125,   128;    Kekewich,  J.,  Mer.  6;  Hubert  v.  Moreaii,  12  B. 

Oliver  Y.  Hunting,  ii.  Ch.T).  'IQb,  Moore,  216,   219.     And  it  seems 

209.  that   signature   by    initials   only 

(e)  Pearce  v.   Gardner,   1897,   1  may  be  enough  without  any  other 

Q.  B.  688.  description  of  the  signer,   parol 
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his  authorized  agent  (//),  so  as  to  authenticate  the  memo- 
randum (/).  And  as  tlie  Statute  requires  signing  only 
and  not  subscribing,  it  does  not  much  matter  in  what 
part  of  the  document  the  signature  is  placed,  provided 
the  name  be  inserted  in  such  a  manner  as  to  govern  the 
whole  memorandum  (./).  Thus  in  the  case  of  memo- 
randa drawn  up  in  the  third  person,  the  mention  of  the 
names  of  the  parties  at  the  beginning  has  frequently 
been  held  to  be  a  sufficient  signature  (/.•).  So  writing  a 
person's  name  at  the  head  of  a  memorandum  of  an 
agreement,  to  which  he  is  a  part}'',  has  been  held  to  be 
a  sufficient  signature  (/).  But  where  a  name  inserted 
in  the  body  of  a  memorandum  relates  only  to  particular 
sentences,  it  cannot  be  regarded  as  a  signature  of  the 
whole  document  {»i).  And  writing  the  names  of  the 
parties  in  a  memorandum  of  agreement  (even  so  as  to 
govern  the  whole)  will  not  be  considered  to  be  signing, 
if  the  terms  of  the  instrument  show  that  the  parties 
intended  it  to  be  authenticated  by  further  signature  {ii). 
If,  however,  the  terms  of  a  memorandum,  in  which  the 
parties'  names  are    inserted,  leave   a   doubt,    whether 


evidence     being     admissible     to  Calo/i  v.    C'citoii,   L.  R.  2  H.  L. 

identify  him;    Chichester  y.  Cobb,  127,  143. 

14  L.  T.  N.  S.  433  ;  of.  Sweet  v.  (^.)  gge  cases  cited  in  preceding 

Lee.  3  Man.  &  Gr.  4-52,  460.     But  note  :    and   Propcrt  v.    Parker,    1 

signature  by  mark  alone  without  Rugs.    &    My.    625  ;    Blcahhij  v. 

name  or  description  is  open    to  Smith    11  Sim.  150. 
the  objection  that  the  memoran-  /no?       j  a^      •     r.  -nr    i. 

•1        •■'■  7  i    •         J-    V       ■  (0   Schneider  v.  Morris,  2  M.  & 

dum  is  incomplete  m  not  showing  r-    .id/-      t-  rr  ,nr,i    , 

•  v,  i     i     u      I,         A      rr  1     J  o.  286:  Evans  v.   Hoare,  1892,  1 

the  party  to  be  charged ;  llnberl  ,-.    ^y    ;:«.>       v,  ^    \\^  ,.  A 

„    if  o  n    f ,  T>    soQ       K  A  y.  x5.  593,  where  note  that  the 

V.  Morcau,  2  O.  &  r.  d28.     A  de-  ,   , ,  '     .,,        x      ^\       i  i? 

•   ■•           u-  V           1        cc  ■     L  letter  was  written  by  tlie  deien- 
scription,  which  may  be  sufficient  i      .  >     ,    i     i,      ,1    ;         .1      •. 
.     -A     .-i     .v           ■'a        -u  j  dants    clerk  by  their  authority, 
to  identify  the  person  described  ,  ,,  "',    j  ^     ^i_       i   •    ' 
„„  „  ^ .  •'  ,„  .vi  „ .  /  and  then  presented  to  the  plain- 
as  a  party  to  the  agreement  (see  ..rj.  j-       •  ^    ,  x-l^j.  ^i. 
„»,«.„^     i\     ™„„   ^„4-   v.„   ^  «;  tin  for  signature ;  so  as  that  the 
ante,   p.    4),    may    not    be   sum-  a  j;     a     ?  1  j.     n 
„•     I  F           i-i  l     I,-      •        i  defendants     name    was    actually 
cient  to  constitute  his  signature            -i.^      ■.     -i    ■        .1-1  / 
„jr    -I.                        1             rV  17  written  by  their  authorized  asrent; 
of    the    memorandum      Selbij    v.  „              r     j          lom    0/-.1.    oio 
Selby,  3  Mer.  2.  *""*  ^-  I^c^^raij,  1894,  3  Ch.  318. 

[h)  rhiUimore\.  Barry,  1  Camp.  ('")  'S'i'oZw  v.  Moore,  1  Cox,  219 ; 

613 ;    White  v.  Proctor,  4  Taunt.  C"*""'   v.    Caton,  L.  R.  2  H.   L. 

209.  127. 

(i)  Stokes  V.  Moore,  1  Cox,  219.  (w)  Ilnbett  v.  Trehcrne,  3  Man. 

(y)   Ogilvie  v.  Foljambe,  3  Mer.  &  Gr.  743  ;   S.  C,  nam.  Hubert  v. 

53 ;  Lobb  v.  Stanley,  5  Q.  B.  574  ;  Tamer,  4  Scott,  N.  R.  486. 
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further  signature  was  intended,  parol  evidence  is  ad- 
missible to  show  that  either  party  made,  authorized  or 
adopted  such  signing  of  his  name  as  his  signature  (o). 

The  memorandum  mentioned  in  the  4th  section  of  the  Signature  of 
Statute  of  Frauds  is  required  to  be  signed  by  the  party  PiJfrged.^o^r 
to  be  charged,  or  his  agent.    It  is  settled  that  the  other  his  agent, 
party  need  not  sign  the  memorandum,  in  order  to  enforce 
the  agreement;    it  is  sufficient  that  he  be  ready  and 
willing  to  perform  his  part  of  the  contract  (p).     An 
agent  authorized  to  sign  a  memorandum  of  contract  for 
his  principal  need  not,  it  is  held,  be  thereunto  authorized 
in  ui'iiiug  (q).     And  agreements  made  without  comply- 
ing with  the  requirements  of  the  Statute  are  held  to  be, 
not  void,  but  only  not  enforceable  (>•). 

An  oral  agreement  for  the  sale  of  land  may  be  enforced  Cams  where 

in  certain  exceptional  cases,  although  the  requirements  agreement 
^  °  T    1       •  1      entorceable 

of  the  Statute  of  Frauds  have  not  been  complied  with,  without  com- 
These  are,  first,  where  the  sale  is  made  by  the  Court,  gtatuteof^^ 
when  the  judicial  character  of  the  proceedings  is  held  Frauds, 
to  preclude  the  danger  of  the  mischief,  which  the  Statute  q^^^^  ^^ 
was  intended  to  prevent  (.s).    Secondly,  according  to  the  o.  Where 
present   practice,  the   defence  of  non-compliance  with  g?*!'^?®  °*j^ 
the    requirements    of    the  Statute  of   Frauds  must  be  taken, 
specially  pleaded  in  an  action  upon  a  contract  (f).     So 
that  if  one  sued  in  respect  of  an  oral  agreement  for  the 
sale  of  land  omit  to  plead  the  defence  of  the  Statute,  the 

(o)  Johnson  v.  Lodijuoii,  2  M.  &  Ch.  318. 

W.    G53  ;    see    also   Schneider   v.  [r)  Leroux  v.  Brown,  12  C.  B. 

Norris  and  Ei-ans  v.   Hoare,   ubi  801. 

sup.,   which  were  decided  upon  («)  A.-G.   v.  Dai),  1  Ves.   sen. 

this  principle ;  ir«e^/«%  V.  ITw/;,  218,    221;    Sug.   V.   &  P.    109; 

82L.  T.  117.  Dart,    V.    &    P.    227,    1329-30; 

(;;)    Laythoarp    v.    Bryant,     2  Fry,  Sp.  Perfce.  262. 

Bing.  N.  C.  735;  Reuss  v.  Picks-  {I)  R.  S.    C.   Order  19,  r.   13; 

let/,  L.  R.  1  Ex.  342.  Clarke  v.  Calloiv,  46   L.  J.  N.  S. 

[q)    JTaller  v.    Hcndon,   5  Vin.  Q.   B.    5'i  ;  see  Odhams  v.  Brnn- 

Abr.  524,  pi.  45;  Sug.  V.   &  P.  «jw^,  12  Times  L.R.  303,  reversed 

146  ;    Sims  v.  Landray,   1894,   2  13  Times  L.  R.  65, 
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agreement  may  be  estaHishod  either  by  the  admission 
of  its  existence  in  the  defendant's  pleading  {>(),  or  if  not 
so  admitted  by  oral  evidence  (r).  And  the  Courts  will 
now  enforce  an  agreement  so  established,  whether  the 
relief  claimed  be  the  specific  perfonnanco  of  the  contract 
3.  Fraud.  or  damages  for  its  breach  {/c).  Thirdly,  an  agreement 
may  be  established  by  oral  evidence,  notwithstanding 
the  terms  of  the  Statute  of  Frauds,  where  it  would  be 
a  fraud  to  repel  proof  of  the  agreement  under  cover  of 
the  Statute  {:c).  Thus  if  an  absolute  conveyance  of  land 
be  obtained  under  an  oral  agreement  for  a  mortgage, 
the  mortgagee  will  not  be  allowed  to  set  up  the  Statute 
of  Frauds  as  a  defence  to  an  action  to  enforce  the  right 
of  redemption  (^).  So  if  one  be  induced  to  sign  a 
written  contract  for  the  sale  or  purchase  of  land  on  the 
faith  of  some  variation  being  made  in  the  terms  of  the 
written  agreement  or  of  the  performance  of  some  col- 
lateral stipulation,  oral  evidence  of  the  variation  or 
stipulation  so  agreed  upon  will  not  be  excluded  by 
reason  of  the  Statute  (z) .  So  where  it  is  arranged  that 
an  agreement  made  orally  shall  be  put  into  writing,  but 


(ii)  See  R.  S.  C,  Order  19,  rr.  defendant  might  then  raise  the 

13-20.  defence  of  the  Statute  ;  see  Buttc- 

{v)   Olley  V.  Fisher,  34   Ch.   D.  mere  v.  Hmjes,   5  M.   &  W.  456, 

368  ;  James  v.  Smith,  1891,  1  Ch.  460  ;  Leaf  v.  Tuton,  10  M.  &  W. 

384.  393.     And  see  Futcher  v.  Futchcr, 

(«■)    Under  the   old  Chancery  45  L.  T.  N.  S.  306. 

practice,  an  oral  aorreement  would  /  \  -cu         n     nr  ^  y-i 

be    specifacally    cniorced,    u     it  i      ■     ,-,  it       c\-r  o       t>    z  ^ 

J     -ii    1  T,    j-i,     1  s     J     i'  ICKpic,  11  Ves.   627-8  ;    llwhcfon- 

were  admitted  by  the  deiendant  s  ^,-,       t,      ,     .  itnT   ^  ou    in/> 

J  ,     •'i-i       i.  •     •  i  cnuld  ■v.Bomtcad,  1897,  1  Oh.  196, 

answer,  and  he  did  not  insist  on  „„„  '  '  ' 

the  Statute  ;   Limondson  v.  Sicecd, 

Gilb.  35;   Giinter  v.  Hahcy,  Amh.  ('/)   1  Eq.   Ca.  Abr.  20,  pi.  5; 

586;  Ridguay  v.  Whartm,  3  De  Waller  v.    Walker,   2  Atk.    101; 

G.   M.  &  G.  677,  689-692.     But  Enyland  x.    Cudnngton,    1   Eden, 

at  common  law,  it  was  not  neces-  169  ;   Lincoln  v.  IFright,  4  De  G. 

sary  or  proper  to  plead  the  Sta-  ^  J-   16.  2'-^  ;   Douglass  v.  Ciilver- 

tute  spcciaUy.     If  the  defendant  «'•'''.  3  Giff.  251 ;  4  De  G.  F.  &  J. 

pleaded  the  general  issue  (that  is,  20. 

a  general  denial  of  the  contract),  [z)    See  Pember   v.   Mathers,    1 

the  plaintiff   had  to  establish  a  Bro.   C.   C.  52  ;   Clarke  v.  Grant, 

contract  enforceable  at  law ;  and  14  Ves.  519;  Jervis  v.  Berridge, 

if  he  failed  to  prove  compliance  L.  R.  8  Ch.  351  ;  Fry,  Sp.  Perfce. 

with  the  Statute  of  Frauds,  the  264.  372. 
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this  is  prevented  by  the  fraud  of  oue  of  the  parties,  he 
will  not  be  allowed  to  avail  himself  of  the  defence  of 
the  Statute  (flf).  Fourthly,  if  an  oral  contract  for  the  4.  Partper- 
sale  of  land  be  partly  performed  by  one  of  the  parties 
thereto,  that  may  preclude  the  other  from  setting  up  the 
defence  of  the  Statute  of  Frauds  to  an  action  under  the 
equitable  jurisdiction  of  the  Courts  for  the  specific  en- 
forcement of  the  contract  (b).  For  it  is  held  in  equity 
that  when  there  has  been  part  performance  of  an  oral 
contract  for  the  sale  of  land  which,  as  we  have  seen,  is 
not  voi(l{c)  the  parties  are  to  be  charged  not  so  much 
upon  the  contract  {d)  as  upon  the  equities  arising  from 
the  acts  of  performance.  The  case  is  considered  to  have 
gone  beyond  the  stage  of  mere  contract  and  therefore 
to  be  outside  the  mischief  aimed  at  by  the  Statute  ;  and 
in  order  to  do  justice  between  the  parties,  oral  evidence 
of  the  contract  is  admitted  {c).  But  to  have  this  effect, 
the  acts  of  part  performance  must,  according  to  the 
authoritative  phrase,  be  "  unequivocally  and  in  their 
own  nature  referable  to  some  such  agreement  as  that 
alleged"  (/).  That  is  to  say,  the  acts  must  be  such 
that  the  existence  of  an  agreement  such  as  alleged  is  the 
only  reasonable  inference  therefrom ;  they  must  be  not 
only  consistent  with  the  contract  asserted  but  referable 
to  no  other  title  {g).  The  acts  moreover  must  be  such 
as  would  render  it  a  fraud  to  raise  the  defence  of  want 

(«)  Majcwell  v.  Montacute,  Prec.  the  common  law  jurisdiction  of 

Ch.    52G.      But   unless   there   be  the  Courts  is  not  precluded  from 

fraud,  an  oral  agreement  to  put  raising  the  defence  of  the  Statute 

in  writing  and  sign  the  terms  of  on  account  of  part  performance 

a  contract  regulated  by  the  4th  of  the  contract ;  Lavery  v.  Fui- 

section  of  the  Statute  of  Frauds  sell,  39  Ch.  D.  508,  518. 

caunot    be    enforced ;      Wood    v.  (c)  Ante,  p.  9. 

Midgley,  5  De  G.  M.  &  G.  41,  45  ;  [d)  See  the  words  of  the  Sta- 

see  Fry,  Sp.  Perfce.  267  ;  Jolnis-  tute ;  ante.  p.  3. 

ton  V.  Boyes,  42  Sol.  J.   610  ;  on  (»)  See  Maddison  v.  Aldersoii,  8 

further  proceedings,  1899,  2  Ch.  App.  Cas.  475-8. 

73.  (/)  Maddison    v.    Aldrrson,    8 

{b)  See  Selborne,  C,  Jladdison  App.  Cas.  479. 

V.  Alderson,  8  App.  Cas.  467,  474  (-7)  See    Wills  v.    Strndli»y,    3 

et  seq.     A  party  sued  for  dam-  Ves.  jun.  378,  381  ;  Ilorphett  v. 

ages  on  an  oral  contract  under  Jones,  1  Sw.  172,  181. 
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of  signed  writing  (//).  The  terms  of  the  agreement,  of 
which  the  existence  is  so  inferred,  must  ho  duly  proved 
by  oral  evidence.  And  the  agreement  s^  proved  must 
be  a  contract  euforceablo  (in  all  respects  save  the  absence 
of  signed  writing)  under  the  equitable  as  distinguished 
from  the  common  law  jurisdiction  of  the  Courts  (/). 
To  give  examples,  taking  possession  of  land  under  an 
oral  agreement  for  the  purchase  or  lease  of  it  is  the 
strongest  case  of  an  act  of  part  performance  raising  the 
equity  in  question.  For  "  the  acknowledged  possession 
of  a  stranger  in  the  land  of  another  is  not  exj)licable 
save  on  the  supposition  of  an  agreement,  and  has  there- 
fore constantly  been  received  as  evidence  of  an  ante- 
cedent contract"  (,/).  But  mere  holding  over  by  a 
tenant  whose  term  has  expired  is  not  unequivocally 
referable  to  a  new  contract  with  his  landlord  (/.•).  So 
payment  of  part  and  possibly  the  whole  of  the  purchase- 
money  is  not  sufficient  to  let  in  oral  evidence  of  a 
contract  for  the  sale  of  land  ;  for  "  the  payment  of 
money  is  an  equivocal  act,  not  (in  itself),  until  the 
connection  is  established  by  parol  testimony,  indicative 
of  a  contract  concerning  land  "  (/). 


OfiFer  and  In  regard  to  the  expression  of  the  parties'  consent,  the 

acceptance.       formation  of  a  contract  for  the  sale  of  land  is  governed 

by  the  general  law  of  contract,  subject  of  course  to  the 

requisite  of  form  {)i/.)    (namely,  signed  writing),  which 

has  just  been  considered.  Thus  in  order  that  the  accept- 


(k)  Buckmasterv.Harrop,  7  Yes.  (./)  Plumer,  M.    R.,    Movphett 

341,  345;  Redesdale,  Ir.  C.,C7(w««  v.    Jonex,    1    Sw.    181;    and   see 

V.  Cooke,  1    Sch.   &  Lef.  22,  41;  Jessel,  M.  R.,    Unrjley  \.  Vnglnj, 
Mutidy  V.  JoUffc,    5    My.    k.    Cr. 
167,  177. 

())  Britain  \.  Rossitcr,  11  Q.  B.  jun.  ySl  ;  M((ddison  v.   Aldcmon, 

D.    123  ;   McManus   v.    Conke,   35  8  App.  Caw.  480. 

Ch.    D.    681;  Lavery  v.   Fursell,  [I)  McddiscMV.A/dersun,  8  A-pp. 

39   Ch.  D.  608,  518;    Fry,    Sp.  Cas.  478-9. 

Perfce.  275-8.  {m)  Ante,  p.  3. 


5  Ch.  D.  887,  890,/,^^...,y.j„-cr^  - 
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anee  of  an  offer  (»)  may  make  a  contract,  it  is  essential 
that  there  shoakl  he  conDuuuication  of  the  offer  and  its  Communica- 
accejitance  to  eacli  party  respectively  (o),  and  the  ac-  *'""• 
ceptance  must  he  absolute  and  identical  with  the  terms 
of  the  offer  {p).  If  therefore  you  offer  to  sell  me  your 
land,  though  I  make  up  my  mind  to  accept,  there  is  no 
contract  between  us  until  I  duly  signify  to  you  my 
acceptance.  And  this  will  be  the  case,  even  though 
you  state  in  your  offer  that,  unless  you  hear  from  me, 
3'ou  will  eon!^ider  the  matter  as  concluded ;  for  though 
you  may  indicate  to  me  the  manner  in  which  my  accept- 
ance shall  he  signified,  you  are  not  at  liberty  to  stipulate 
that  my  acceptance  shall  be  implied,  if  I  do  nothing  [q). 
Again  if  I  offer  to  sell  you  my  land  for  1,000/.,  an 
answer  that  you  will  give  950/.  for  it  is  no  acceptance 
of  my  offer,  but  a  counter-proposal  on  yoiu-  part ;  it  is 
a  rejection  of  my  offer ;  and  if  I  should  decline  your 
proposal,  you  would  not  be  at  liberty  to  bind  me  by  ac- 
cepting my  terms,  unless  I  had  renewed  my  offer  to 
you  (r).  An  offer  may  be  revoked  (.s)  at  any  time  Revocation. 
before  its  acceptance  be  duly  communicated  to  the  pro- 
poser :  but,  as  in  the  case  of  acceptance,  mere  change 
of  mind  is  not  enough  to  revoke  an  offer  ;  the  change 
must  be  communicated  to  the  other  party  (/).  When 
the  acceptance  of  an  offer  is  duly  communicated  to  the 
proposer,  the  contract  is  completely  formed,  and  neither 


{n)  See  ante,  p.  3.  (.s)  Or  varied,  variation  being  a 

(o)  Fclthouse  v.  Bindhij,   11  C.  revocation  and  new  offer  ;  ITo^ry- 

B.  N.  S.  869  ;  Dickinson  v.  Bodds,  »'■'*"■  "^^  Marryat,  21  Beav.  14,  20, 

2  Ch.  D.   463  ;  Brogden  v.  Metro-  affd.  6  H.  L.  C.  112. 
pohUui  Rij.  Co.,  2  App.  Cas.  666,  (0  -^y'''""  v.    Van   Tienhorcn,  5 

691-9       -^  '         ^i  C.  P.  D.  344,    347;    Henthorn  \. 

I    s' TT  J  TTT        7     .>  -R  /'msyr,  1892,  2  Ch.  27,  31,32,  36. 

( »)  Uude  V.    Wrtnch,   6  Beav.  t.  •/  A   ^       \cr 

r,r>\  1  -cm  n-   jj  it  appears,  however,  that  an  offer 

334;  ana  see  Te/thoiisr  V.  Bitidlei/,  '^t      xx    i.     n  i    j    -i?  ^i. 

,  .  '  J,  „         T    ;•       o  may  be  effectually  revoked,  if  the 

ubi  sup.  ;  Boniiewell  v.  Jenkins,  8  -'  u        v  i-       i       •      -n   j 

p,     -p,^  „'„  '  proposer  has  distinctly  signihed 

his  change  of  mind  and  this  come 

{q)  See  cases  cited  in  last  note  to   the  knowledge  of    the  other 

but  one.  party,  though  the  proposer   did 

(>•)  Hyde  v.    Wrench,    3  Beav.  not    make   the    communication ; 

334.  Dickinson  v.  Dodds,  2  Ch.  D.  463. 
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Comtnunica-  part  J  is  at  liberty  to  recede  (k).  Here  we  may  notice 
the  post."^  that,  whore  the  parties  are  in  communication  through 
the  post,  or  where  the  post  is  the  natural  channel  for 
sending  the  answer  to  a  proposal  of  contract,  acceptance 
of  the  offer  is  held  to  be  duly  signified  when  a  letter  of 
acceptance  is  posted  (r).  So  that  the  proposer  is  bound, 
notwithstanding  that  the  letter  be  delayed  in  the 
post  beyond  the  time  when  he  naturally  expected  to 
receive  it  {w),  and  even  though  the  letter  be  lost  in  the 
post  and  he  never  received  it  {x)  ;  and  he  cannot 
withdraw  his  offer  after  a  letter  accepting  it  has  been 
posted  to  him  (//).  This  is  a  rule  of  convenience,  and 
its  best  explanation  seems  to  be  that  a  proposer  making 
an  offer,  to  which  he  might  naturally  expect  the  answer 
to  be  sent  by  post,  must  be  taken,  if  not  to  have  autho- 
rized that  mode  of  communication,  at  least  to  have 
accepted  its  usual  conditions  and  risks.  Posting  a  letter 
of  acceptance  of  such  an  offer  is  therefore  considered  as 
a  compliance  with  the  conditions  of  the  offer  as  regards 
the  signification  of  acceptance  (z).  It  follows  that  the 
acceptor  ought  not  to  be  prejudiced  by  anything  which 
may  occur  after  his  letter  has  been  posted.  Thus  it 
would  be  unjust,  and  it  would  be  impossible  to  carry  on 
business  through  the  post,  if  the  proposer  were  allowed 
to  withdraw  in  the  interval  between  the  posting  of  the 
acceptance  and  its  arrival.  So  delay  or  loss  of  a  letter 
in  the  post  is  no  fault  of  the  sender,  who  parts  with  all 
control  over  it  when  it  is  posted  ;  and  he  ought  not  to 
suffer  therefrom  {a) .     This  doctrine,  it  should  be  stated, 

(m)  Adams  v.  LindseU,   1  B.  &  v.    Grant,    4    Ex.    D.    216,    dUs. 

A.  681  ;   Byrne  v.   Van  Tienhoven,  Bramwell,  L.  J. 
Eenthorn  v.  Fraser,  ubi  sup.  (y)  Jie    Imperial     Land   Co.    of 

(f)  See  Household  Fire  Insurance  Ifarseillc-s,  Harris's  Case,  L.  R.  7 

Co.  V.  Grant,  4  Ex.  D.  216  ;  Hen-  Ch.  587  ;  Byrne  v.  Van  Tunhoven, 

thorn  V.  Fraser,  1892,  2  Ch.  27 ;  5   C.    P.    D.    344  ;    Hcnthorn    v. 

Ee    London   and  Northern   Bank,  Fraser,  1892,  2  Ch.  27. 
1900,  1  Ch.  220.  (z)  See     Henthorn    v.     Fraser, 

(w)  Uunlop  V.  Hiygins,  1  H.  L.  1892,  2  Ch.  27. 
C  381.  («)  See  the  cases  cited  in  the 

{x)  Household  Fire  Insurance  Co.  five  preceding  notes. 
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has  no  application  in  the  case  of  the  revocation  of  an 
offer  ;  which,  if  communicated  by  post,  only  takes  effect 
when  the  letter  actually  reaches  the  person  to  whom  it 
is  addressed  ;  for  the  revocation  of  an  offer  is  not  a 
matter  which  its  recipient  can  he  expected  to  con- 
template, and  his  acceptance  of  the  exigencies  of  postal 
communication  cannot  be  inferred  (h) .  In  order  to  bind  Time  for 
the  proposer,  an  offer  must  in  general  be  accepted  within  '''-cceptance. 
a  reasonable  time  after  it  is  made  (c).  What  is  a  reason- 
able time  is  of  course  a  question  of  fact  in  each  parti- 
cular case  (d).  Here  it  may  be  noticed  that  a  promise 
to  keep  an  offer  open  for  a  particular  time  is  unenforce- 
able for  want  of  consideration  (e)  ;  so  that  an  offer 
accompanied  by  such  a  promise  may  be  withdrawn, 
provided  it  has  not  been  accepted,  before  the  time  speci- 
fied has  elapsed  (/). 

Owing  to    the   above-mentioned    provisions   of   the  Negotiation 
Statute  of  Frauds,  the  object  of   all   negotiations   as  ?oAaL'!*'''''* 
to  the  sale  of  land  is  to  arrive  at   an  agreement,  not 
merely  expressed  orally,  but  put  into  writing  and  signed. 
And  it  is  usually  desired,  on  the  vendor's  part  at  least, 
not  to  enter  into  an  open  contract  (that  is,  a  contract  Open 
simply  ascertaining  the  parties,  the  property  to  be  sold  contract. 
and  the  price  and  leaving  the  other  terms  to  be  implied 
by  law),  but  to  modify  by  express  stipulation  the  legal 
incidents  of  the  bargain.     For  as  we  shall  see,  the  law 
imposes  on  every  vendor  of  land  the  duty  of  strictly 
proving  his  title  ;    and  it  is  not  often  advisable  that 
he   should  undertake   his  full  legal  liabilities  in  this 


{b)  See  the  cases  cited  in  note  (e)   Cooke  v.  Oxiey,  3  T.  R.  653. 

[y)  to  p.  14,  ante.  If  the  promise  be  made  by  deed 

(c)  Rionmens  v.  Robins,  3  De  G.  or  for  valuable  consideration,  it 

J.    &    S.    88  ;    Raiiisgate    Victoria  is  of  course  enforceable. 
Hotel  Co.  V.  Monlefijre,  L.   R.   1  [f)  Routledge  v.  Grant,  4  Biug. 

Ex.  109.  653  ;  Dickinson  v.  Dodds,  2  Ch.  D. 

{d)    See  Dunlop  v.  Higyins,   1  463  ;    Henthorn  v.  Fraser,   1892, 

H.  L.  C.  381.  2  Ch.  27. 
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respect  {(/).  Thus  a  formal  contract  for  the  sale  of  laud 
generally  contains  sjiecial  stipulations  of  a  technical 
character.  It  is  therefore  very  necessary  for  those  who 
negotiate  the  sale  of  land  to  understand  the  principles 
of  the  formation  of  contract.  The  main  thing  to 
remember  is  that  unconditional  acceptance  of  an  offer 
makes  a  contract,  to  which  no  new  term  can  be  added, 
and  from  which  neither  party  can  recede,  except  by  the 
consent  of  both  :  whilst  any  acceptance,  which  is  con- 
ditional on  the  variation  of  some  term  of  tlie  offer,  is 
really  a  new  proposal,  and  must  in  its  turn  be  accepted 
Answering  by  the  other  party  before  a  contract  is  formed  (//).  Any 
proposals  ^^g^  ^^j^Q  receives  an  offer  of  sale  or  purchase,  to  which 
he  is  favourably  inclined,  should  make  up  his  mind 
before  answering  whether  he  wishes  to  conclude  an 
immediate  contract  or  merely  to  signify  his  assent  that 
the  terms  proposed  shall  form  the  basis  of  a  future 
contract.  In  the  former  case  he  should  accept  un- 
conditionally and  in  the  simplest  words  ;  for  instance, 
"  I  accept  the  offer  contained  in  yom"  letter  of  such  a 
date."  In  the  latter  event  he  should  be  very  careful  to 
ex^iress  plainly  his  intention  to  give  a  provisional  assent 
only  and  not  to  be  bound  until  all  the  terms  of  a  future 
agreement  have  been  settled.  The  best  way  to  do  this 
is  to  state  clearly  that  the  intended  contract  may  contain 
other  terms  than  those  provisionally  accepted  ;  to  say, 
for  example,  "I  am  willing  that  the  terms  of  purchase 
proposed  in  your  letter  dated,  &c.  shall  form  the  basis 
of  a  future  contract  between  us  to  be  approved  by  my 
solicitor  and  to  contain  such  stipulations   as   he  may 


{ff)    It  is  frequently  desirable  requisition  as  to  title  -which  he  is 

that   a  veodor  should   limit  by  unable   or  unwilling  to   comply 

express  stipulation  the  time  for  with. 

which  he  is  to  show  title  :  and  it  (A)  See  the  cases   cited  ante, 

is  always  advisable  that  he  should  p.    13;    and    Chinnock    v.    Jlar- 

reserve  to  himself  the  power  of  c/iioness  of  Ely,  4  De  G.  J.  &  S. 

rescinding    the    contract    if    the  638  ;   Crosshy  v.  Maycock,  L.  R. 

purchaser  should   insist   on    any  18  Eq.  ISO. 
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advise  me  to  insert  therein "(/).     For  if  an  offer  be 

accepted  with  the  suggestion  that  a  formal  contract  shall 

be  prepared  but  without  expressing  any  intention  that 

the  terms  proposed  shall  or  may  be  varied  thereby,  the 

acceptance  is  practically  unconditional  and  the  contract 

is  formed  at  once  (./).     Here  we  may  notice  that,  when  The  whole  of 

it  is  souglit  to  establish  a  contract  by  letters  which  have  *^°  corre- 

°  _  ^  "^  spondpncewill 

passed  between  different  parties,  the  Court  will  take  be  looked  at. 
into  consideration  the  whole  of  the  correspondence  which 
has  passed,  and  will  not  draw  the  line  at  any  particular 
letter  or  letters,  which  might  have  afforded  evidence  of 
a  contract,  if  considered  apart  from  the  rest  (A-) .    Where  Oral  agree- 
an  agreement  for  the  sale  of  land  is  made  by  word  of  ™®'^*" 
mouth,  an  enforceable  contract  is  of  com'se  not  made 
until  a  proper  memorandum  of  the  agreement  be  written 
out  and  signed  by  one  of  the  parties  (/).     But  an  offer  Oral  accept- 
in  writing  specifying  all  the  terms  of  a  proposed  agree-  o^er"  ^" 
ment  and  signed  by  the  proposer  may  be  accepted  orally, 
and  will  then  be  a  sufficient  memorandum  of  the  contract 
to  bind  him  under  the  Statute  of  Frauds  {>n). 

(i)  See  TFitin  v.  £iil/,  7  Ch.  D.  question   of  the  construction  of 

29,    where   an   agreement   as   to  the  particular  document,  whether 

terms  of  lease,    "subject  to  the  the    acceptance   is   unconditional 

preparation    and    approval    of    a  or  not.      If  not,  it  is  merely  a 

formal  contract,"  was  held  not  to  counter-proposal  and  no  contract 

constitute  a  contract,  the  refer-  is  made.     See  the  cases  cited  in 

ence  to  the  npprtval  of  the  formal  this  and  the  two  preceding  notes, 

contract  being  considered  to  im-  and  Yule  of  Neath  CuUierii  Co.  v. 

ply  contemplation  of  the  possi-  Fiirness,  45  L.  J.  N.  S.  Ch.  276  ; 

bility  of  introducing  new  terms  ;  Harvcij  v.  Barnard' s  Inn,  50  L.  J. 

Maulcesuoith  v.  Chaffey,  55  L.  J.  N.  S.  Ch.  750;  North  v.  Pcrcival, 

Ch.  335.     As  to  the  effect  of  a  1898,  2  Ch.  128  [quare  if  rightly 

stipulation   for   the  approval    of  decided  ;    Winn  v.  Bull,  7  Ch.  D. 

one's    solicitor,    see    Barthtt    v.  29,  was  not  cited). 

Greene,  30  L.  T.  N.  S.  553  ;  End-  [k)   Hiissey  v.   Home  Payne,   4 

son  V.  Buck,  7  Ch.  D.  683  ;   Has-  App.  Cas.  311,  316  ;  Bristol,  Car- 

sey  V.  Home  Payne,  8  Ch.  D.  670,  diff  and   Hicansea   Aerated   Bread 

4  App.   Cas.    3'll,  322;   Clack  v.  Co.  v.  Macjgs,  44  Ch.   D.   616,  a 

Wood,  9  Q.  B.  D.  276.  case   in  which,  after  there   had 

{j)  See   Fowle    v.    Freeman,    9  been   unqualified    acceptance    of 

Ves.  351 ;  Leivis  v.  Brass,  3  Q.  B.  an  offer,  the  parties  continued  to 

D.    6fi7  ;  BonneucU  v.  Jenkins,  8  negotiate   about   other   terms   of 

Ch.   D.   72  ;    Hnckleshy  v.    Hook,  their  agreement. 

82  L.  T.  117.     When' an  offer  is  (I)  See  ante,  pp.  3,  11,  n.  (a). 

accepted  in  writing  with  a  refer-  («)  Reuss  v.  Picksley,  L.  R.   1 

ence  to  the  preparation  of  a  for-  Ex.  342;  Lever  v.  Koffler,   1901, 

raal  contract,  it   is  of   course  a  1  Ch.  543. 

w.  2 
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Sale  by 
auction. 


Auctioneer 
agent  to  sign. 


With  regard  to  the  formation  of  tlie  contract  on  the 
sale  of  land  by  auction,  a  bidding  at  an  auction  is  no 
more  than  an  offer,  and  no  contract  is  created  until  that 
offer  is  accepted  by  the  auctioneer,  as  the  vendor's 
agent ;  acceptance  being  signified  by  the  fall  of  the 
auctioneer's  hammer.  As  an  offer  is  revocable  before 
acceptance,  a  person  bidding  at  a  sale  by  auction  may 
audibly  retract  his  bidding  at  any  time  before  the  fall 
of  the  hammer  (ii).  For  this  reason  a  stipulation  that 
no  bidding  shall  be  retracted  is  almost  invariably  made. 
It  seems  however  that  such  a  condition  cannot  be 
enforced  (o).  For,  as  Lord  St.  Leonards  pointed 
out  (p),  to  hold  that  an  action  would  lie  on  an  implied 
undertaking  not  to  retract  a  bidding  would  be  an 
invasion  of  the  before -mentioned  provision  of  the 
Statute  of  Frauds  (q),  whereby  no  action  shall  be 
brought  to  charge  any  person  upon  any  contract  or  sale 
of  lands,  unless  the  agreement  be  in  writing  and  signed 
by  him  or  his  agent.  And  sales  by  auction  are  within 
the  Statute  (r).  On  a  sale  by  auction  the  auctioneer 
is  held  to  be  the  agent  both  of  the  vendor  and  the 
purchaser  for  the  purj)ose  of  signing  a  memorandum  of 
the  contract.  This  authority  is  given  by  the  vendor  by 
his  appointment  of  the  auctioneer  to  conduct  the  sale. 
In  the  case  of  the  purchaser,  the  agency  is  conferred  by 
the  acceptance  of  his  bidding,  which  is  considered  to 
imply  an  offer  of  such  authority  (.s) .     The  vendor  may 


(«)  Pai/ne  v.  Cave,  3  T.  R.  148. 

(o)  Such  a  condition  made  on  a 
sale  by  the  Court  has  been  held 
to  bind  the  solicitor  of  a  mort- 
gagee, who  consented  to  the  sale 
but  was  not  a  party  to  the  suit ; 
Auctioneer's  Freer  v.  Einmer,  14  Sim.  391. 
clerk.  [p]  Sug.  V.  &  P.  14  ;   1  Dart, 

V.  &  P.  139. 

{q)  Ante,  p.  3. 

[r)  Blagdeny.  Bradbear,\2Yes. 
466. 

(a)  Ermnerson  v.  Heelis,  2  Taunt. 
38  ;    White  v.  Proctor,  4  Taunt. 


209  ;  Kenw/a  v.  Proctor,  1  J.  &  W. 
SSO  ;  Sug.'V.  &  P.  42,  43,  147  ; 
Fry,  Sp.  Perfce.  251.  The  auc- 
tioneer cannot  delegate  his  autho- 
rity in  this  respect.  For  vendor 
or  purchaser  to  be  bound  by  the 
signature  of  the  auctioneer's 
clerk,  he  must  have  authorized 
the  clerk  to  sign  for  him.  It 
seems  that  such  authority  may 
be  implied  on  the  part  of  the 
vendor  from  his  appointment  of 
the  auctioneer,  the  usual  course 
of  business  being  for  the  clerk  to 
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of  course  revoke  the  autlioritj  given  to  the  auctioneer 
at  any  time  before  the  bidding  is  accepted  (;').  There  is 
no  doubt  that  if  property  be  knocked  down  to  any  one 
at  an  auction  and  the  auctioneer  sign  a  memorandum 
of  the  sale,  neither  vendor  nor  purchaser  can  then  with- 
draw his  authority  from  the  auctioneer  (?r).  And  it  is 
said  that  after  the  fall  of  the  hammer  neither  party  can 
revoke  the  auctioneer's  authority  to  sign  for  him  (r). 
If  liowever  after  a  sale  by  auction  the  vendor  or  the 
purchaser  refuse  to  sign  a  memorandum  of  the  contract 


take  down  the  names.  But  it  has 
been  held  that  no  similar  autho- 
rity can  be  implied  on  the  part  of 
the  purchaser  from  his  bidding; 
Bell  V.  BuUs,  1897,  1  Ch.  663.  If, 
however,  either  Jjarty  as.sent  in 
any  way  to  the  clerk's  signature 
on  his  behalf,  he  is  bound.  See 
Bird  V.  Boidtcr,  4  B.  &  Ad.  443  ; 
Pence  v.  Corf,  L.  R.  9  Q.  B.  210  ; 
Bi/as  V.  Stafford,  7  L.  R.  Ir.  590, 
602;  Sug.  V.  &  P.  14  6;  1  Dart, 
V.  &  P.  209  ;  Fry,  Sp.  Perfce. 
§  5iO  ;  Sims  v.  Landra^j,  1894,  2 
Ch.  318,  where  the  purchaser 
stood  by  while  the  auctioneer's 
clerk  inserted  his  name  in  the 
memorandum. 

{t)  See  TTarloiv  v.  Harrison,  1 
E.  &  E.  295,  309  ;  Johnston  v. 
Boijes,  1899,  2  Ch.  73. 

[u)  See  the  cases  cited  at  the 
beginning  of  the  last  note  but 
one.  The  avithority  given  by 
implication  to  the  auctioneer  is, 
however,  to  sign  immediately 
after  the  sale,  and  if  this  be  not 
done  it  will  cease  ;  Bell  v.  Balls, 
1897,  1  Ch.  663. 

{v)  1  Dart,  V.  &  P.  209 ;  Fry, 
Sp.  Perfce.  §  530.  This  proposition 
is  countenanced  by  the  decision 
of  Kekewich,  J.,  in  Van  Praaqh 
V.  Eieridgc,  1902,  2  Ch.  2G6,  270, 
reversed  on  other  grounds,  19.)3, 
1  Ch.  434  ;  by  the  fact  that  in 
Mason  V.  jLrniilage,  13  Ves.  25, 
37,  a  memorandum  signed  by  an 
auctioneer  was  considered  to  bind 
the  vendor  at  law,  though  he 
swore  in  his  answer  that  he  had 
revoked  the  auctioneer's  autho- 


rity before  such  signature  ;  and 
by  the  fact  that  in  I)ai/  v.  Wells, 
30  Beav.  220  (approved  by  Stir- 
ling, J.,  Bell  V.  Balls,  1897,  1  Ch. 
672),  an  argument  against  spe- 
cific performance,  that  the  vendor 
so  revoked  the  auctioneer's  autho- 
rity, was  held  to  call  for  no  reply. 
In  Mason  v.  Armitarjc  and  Bay  v. 
Wells,  however,  the  actual  deci- 
sion was  that,  if  there  were  a 
contract  enforceable  at  law,  spe- 
cific performance  thereof  would 
not  be  enforced  in  equity  on 
account  of  circumstances  of  mis- 
take. And  if  one  authorize 
another  to  sell  his  land  privately, 
and  the  agent  make  an  oral  con- 
tract for  sale,  the  principal  may 
withdraw  his  authority  at  any 
time  before  the  agent  signs  a 
written  contract  on  his  behalf  ; 
Farmer  v.  Robinson,  2  Camp.  339, 
n.  ;  Sug.  V.  &  P.  146.  If  in  the 
case  of  a  private  sale  made  orally 
by  an  agent,  the  policy  of  the 
Statute  of  Frauds  is  sufficiently 
strong  to  prevail  over  the  general 
principle  that  agency  cannot  be 
revoked  after  the  agent  has  so 
acted  under  his  authority  as  to 
induce  a  third  party  to  alter  his 
legal  position  (as  to  wliich,  see 
Story  on  Agency,  §§  466-8),  it  is 
difficult  to  see  why  a  sale  by 
aucition  should  be  governed  by  a 
different  rule  ;  especially  when 
the  publicity  of  an  auction  is 
expressly  held  to  be  no  reason  for 
excluding  the  operation  of  the 
statute  ;  Blagden  v.  Bradbear,  12 
Ves.  466. 
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and  the  auctioneer  will  not  sign  for  him,  it  is  difficult  to 
see  what  remedy  the  other  party  has  to  enforce  his 
bargain.  Fur,  as  we  have  seen,  apart  from  fraud,  an 
agreement  to  put  into  writing  and  sign  a  contract  for 
sale  of  land  cannot  he  enforced  {ic).  And  in  the 
absence  of  a  signed  memorandum  no  action  lies  to 
charge  any  person  upon  the  contract  for  sale  {x). 

Employment  Under  the  present  law,  if  a  puffer,  that  is,  a  person 
at  an  auction,  engaged  to  bid  on  the  vendor's  behalf  in  order  to 
prevent  a  sale  at  an  undervalue  or  to  force  up  the 
price,  be  employed  without  the  vendor  having  expressly 
reserved  to  himself  the  right  to  bid,  the  sale  will  be 
invalid.  At  common  law  it  was  well  settled  that  the 
employment  of  puffers  or  of  a  single  puffer  on  the 
vendor's  behalf  rendered  the  sale  void  on  the  ground  of 
fraud,  where  it  had  been  announced  that  the  sale  would 
be  without  reserve  or  that  the  highest  bidder  should  be 
the  j)urcliaser  {//) .  In  equity  however  there  was  autho- 
rity to  the  effect  that  the  employment  of  a  single  puffer, 
to  prevent  a  sale  at  an  undervalue,  would  not  invalidate 
the  sale,  unless  the  property  were  expressly  or  impliedly 
offered  for  sale  without  reserve  (s)  :  though  Lord 
Cran worth,  in  Mortimer  v.  Bell  (a),  doubted  whether  he 
would  be  bound  to  hold  that  the  rule,  which  had  been 
established  at  common  law,  did  not  hold  good  in  equity. 
The  law  is  now  settled  by  the  Sale  of  Land  by  Auction 
Act,  1867  (b),  whereby  it  is  enacted  (e)  that  whenever 
a  sale  by  auction  of  land  would  be  invalid  at  law  by 
reason  of  the  employment  of  a  puffer,  the  same  shall 
be  deemed  invalid  in  equity  as  well  as  at  law.     The 

{w)  Ante,  p.  11,  n.  («).  10. 

{x)    Blagdm    v.    Bradbear,     12  [z)    Smith    v.    Clarke,    12    Ves. 

Ves.  466.  477  ;    Woodward  v.  Mtller,  2  Coll. 

(//)   Howard  V.  Cnf:tle,   6  T.  R.  279  ;    Sng.    V.    &    P.    9,    10  •     1 

642  ;    Thornett  v.  names',  15  M.  &  Dart,  V.  &  P.  224 

W.   367;  Sug.  V.  &  P.   9,    10;  (a)  L.  R.  1  Ch.  10.  16. 

Green  v.  Baverstock,  10  Jur.  N.  S.  {b)  Stat.  30  &  31  Vict.  c.  48, 

47;  Mortimer  y.Bell'L.'R.  1  Ch.  (c)  Sect.  4. 
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Act  also  provides  (r/)  that  the  particulars  or  conditions 
of  sale  by  auction  of  any  land  shall  state  whether  such 
land  will  he  sold  without  reserve,  or  subject  to  a 
reserved  price,  or  whether  a  right  to  bid  is  reserved ;  if 
it  is  stated  that  such  land  will  be  sold  without  reserve, 
or  to  that  effect,  then  it  shall  not  be  lawful  for  the  seller 
to  employ  any  person  to  bid  at  such  sale,  or  for  the 
auctioneer  to  take  knowingly  any  bidding  from  any 
such  person.  And  it  is  further  enacted  {e)  that,  where 
any  sale  by  auction  of  land  is  declared  either  in  the 
particulars  or  conditions  of  such  sale  to  be  subject  to  a 
right  for  the  seller  to  bid,  it  shall  be  lawful  for  the 
seller  or  any  one  person  on  his  behalf  to  bid  at  such 
auction  in  such  manner  as  he  may  think  proper.  It 
has  been  held,  under  this  Act,  that  if  it  be  stated  that 
land  will  be  sold  by  auction  subject  to  a  reserved  price 
or  bidding,  without  saying  that  a  right  to  bid  is  reserved, 
it  is  not  lawful  to  employ  a  puffer  to  bid  up  to  the 
reserve  price  {/).  And  the  opinion  has  been  judicially 
expressed  that  the  Act  limits  a  vendor,  who  has  reserved 
the  right  to  bid,  to  the  emploj^ment  of  one  person  only 
to  bid  on  his  behalf  (g).  The  terms  of  a  condition 
reserving  the  right  to  bid  must  of  course  be  strictly 
observed  ;  as  if  the  vendor  reserve  the  right  of  bidding 
once,  a  second  bidding  on  his  behalf  will  invalidate  the 
sale  {//).  In  consequence  of  this  law,  when  land  is  to 
be  sold  by  auction,  the  conditions  of  sale  usually  provide 
that  the  vendor  reserves  the  right  to  bid  as  often  as  he 
ma}^  please  ;  and  if  the  sale  be  stated  to  be  subject  to  a 
reserved  price,  the  right  of  bidding  generally  is  reserved 
to  the  vendor  as  well  (<). 


(d)  Stat.  30  &  31  Vict.  c.  48,  Farjiitv.  Jepso>/,i6L.J.'ii^.S.C.F. 
8.  5.  529,  532,  5;J3. 

[e]  Sect.  6.  [''}  ,^"'^"  ^-  •^t''"'  ^^'  '""P;- 
)'^.,,.,  ^.„.  ,  T  T?  Q  (»)  lD'ividson.Prec.Couv.60-, 
(/)  Gtlhat  V.  Gtllud,  L.  R.  9  4th   ed.,    518,    5th  ed. ;    Key   & 

^<1-  60.  Elphinstone,    Free.    Conv.    257, 

(ff)  Grove    and    Lindley,   JJ.,  258  and  n.  (ff),  4th  ed. 
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Payment  of  a        A  matter  to  be  considered  before  the  formation  of  a 
^^^^ '  contract  is  the  payment  of  a  deposit.     For  no  deposit 

of  any  part  of  the  purchase-money  can  be  lawfully 
demanded  after  an  open  contract  for  sale  has  been 
concluded ;  as  the  whole  price  is  not  payable  until  the 
time  for  completion,  which  in  the  case  of  an  open  contract 
is  the  time  when  the  vendor  shall  have  shown  a  good 
title  (J).  On  sales  by  auction  a  stipulation  is  invariably 
made  that  a  deposit  of  a  certain  proportion  (generally 
ten  per  cent.)  of  the  purchase-money  shall  be  paid  by 
the  purchaser  immediately  on  entering  into  the  contract. 
On  London  sales,  it  is  usually  provided  that  the  deposit 
shall  be  paid  into  the  hands  of  the  auctioneers ;  on 
country  sales,  the  vendor's  solicitors  are  generally  ap- 
pointed to  receive  it  (/.•).  The  deposit  is  taken  not  only 
in  part  payment  of  the  purchase-money,  but  also  as  a 
guarantee  for  the  due  performance  of  the  contract ;  and 
it  is  liable  to  be  forfeited  by  the  purchaser  if  he  fail  to 
carry  out  the  agreement.  This  is  the  case,  whether  the 
stipulation  for  payment  of  the  deposit  expressly  so 
provide,  or  not  (/).  When  the  deposit  is  paid  to  an 
auctioneer,  he  receives  it  as  stakeholder,  being  liable  to 
pay  it  to  the  vendor,  should  the  contract  Ijo  completed 
or  the  purchaser  break  the  contract,  but  to  the  purchaser, 
should  the  contract  be  broken  by  the  vendor  (/«).  The 
auctioneer  is  responsible  for  the  sum  deposited  with 
him  ;  and  as  he  receives  the  deposit  in  this  character 
and  with  this  responsibility,  and  not  as  agent  for 
either  party,  he  is  entitled  to  retain  for  his  own  benefit 
any  interest  he  may  make  by  the  use  of  the  money, 
whilst  it  remains  in  his  hands.  Until  the  purchase  is 
completed,  the  auctioneer  ought   not  to  part  with  the 

(J)  Binlis  V.  Ilukehy,  2  Swana.  Elpliinstone,  Prec.  Conv.  258  and 

222  ;  Doe  d.  Gray  v.  Stnnlon,  1  M.  n.  [b),  4th  ed. 
&  W,  695,  701 ;  2  Dart,  V.  &  P.  {/)  Howe  v.  Smith,  27  Ch.  D. 

711.  89. 

[k)  1    Davidson,    Prec.    Conv.  {m)  Ilarington  v.  Hoggart,  1  B. 

."ilQ  and  n.  (c),  5th  ed.  ;   1  Key  &  &  Ad.  577. 
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deposit  without  the  consent  of  the  purchaser  as  well  as 
of  the  vendor  (n) .  Where  the  deposit  is  paid  to  the 
vendor's  solicitor,  it  is  generally  received  by  him  as 
agent  for  the  vendor.  In  that  case  he  cannot  put  it  out 
at  interest  without  accounting  therefor  to  the  vendor ; 
and  if  the  vendor  demand  payment  of  the  deposit  to 
himself,  the  solicitor  will  be  hound  to  hand  it  over  to 
him  (o).  If  however  the  vendor's  solicitor  receive  the 
deposit  in  the  character  of  stakeholder,  and  not  as  the 
vendor's  agent,  he  will  be  subject  to  the  same  responsi- 
bilities and  enjoy  the  same  advantages  as  any  other 
stakeholder  {p). 

Sometimes  provision  is  made  for  payment  of  a  deposit  Payment  of 
on  sales  by  private  contract.  The  insertion  of  such  a  saies^by°° 
condition  is  of  great  advantage  to  the  vendor,  owing  to  private  con- 
the  rule  that  the  deposit  is  a  guarantee  for  the  pur- 
chaser's performance  of  his  agreement  (q) .  To  the 
purchaser,  however,  the  payment  of  a  deposit  is  cor- 
respondingly prejudicial ;  as  it  leaves  him  exposed  to 
the  danger  of  losing  his  deposit  in  a  case  whore  the 
Court,  while  refusing  to  enforce  specific  performance 
against  him,  will  yet  hold  him  to  his  bargain  at  law  {/•). 
A  purchaser  by  private  treaty  should  therefore  take 
care  not  to  bind  himself  by  a  stipulation  for  payment 
of  a  deposit,  if  he  can  possibly  avoid  doing  so.  And  if 
the  vendor  refuse  to  sell  except  on  condition  of  the  pay- 
ment of  a  deposit,  the  purchaser  should  on  no  account 
agree  to  the  payment  of  the  deposit  to  the  vendor,  or 
to  tlie  vendor's  solicitor  as  his  agent,  but  should  insist 
on  placing  the  deposit  in  the  hands  of  a  stakeholder. 
If  the  vendor's  solicitors,  be  of  good  repute,  they  may 
usually  be  accepted  as  holders  of  the  deposit,  the  con- 

(«)  1  Dnrt,  V.  &  p.  205.  («/)  Ante,  p.  22. 

^  (0)^  i:dffeU  V.  Dai,,  L.  R.   1  C.  ^^^  g^^^^  ^_  ^^^,^^^^^  ^895,  2  Ch. 

{p)    TFI(/ffin.sv.Lord,4:Beav.30.       603. 
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tract  expressly  providing  that  the  same  is  to  be  paid  to 
them  as  stdhcJioIdors.  For  if  a  purchaser  submit  to  pa}^ 
a  deposit  to  the  vendor's  solicitors  as  the  vendor's 
agents,  he  may  find  that  the  vendor  can  make  no  title 
to  the  property  sold  and  is  insolvent ;  and  in  such  a 
case  the  purchaser  will  have  no  right  to  sue  the  solicitors 
for  the  recovery  of  his  deposit  (.s). 

stamp  on  con-  All  contracts  for  the  sale  of  land,  whether  made  by 
ofTandT.'"^^  formal  memorandum  or  by  letter  (0,  must  be  duly 
stamped  ;  otherwise  they  cannot  be  given  in  evidence, 
except  in  criminal  proceedings,  and  are  not  available  for 
any  purpose  whatever.  But  they  may  be  stamped  after 
execution,  and  so  received  in  evidence  on  payment  of 
the  proper  dvity  and  the  appointed  penalty  {u). 

[s)  Ellis  y.  Goulton,  1893,  1  Q.  B.  350. 

{t)  See  Guythorv.  Gordon,  3  Times  L.  R.  461;  Carlill  v.  Carlolic 
Smoke  Ball  Co.,  lb;92,  2  Q.  B.  484,  489,  490,  affirmed  1893,  1  Q.  B.  26G. 

{h)  Stat.  54  &  55  Vict.  c.  39  (Stamp  Act,  1891),  ss.  14,  15,  replacing 
33  &  34  Vict.  c.  97,  ss.  15—17,  aud  17  &  18  Vict.  c.  125,  ss.  28,  29. 
Under  the  Stamp  Act,  1891,  agreements  under  hand  only  are,  as  a 
rule,  chargeable  with  the  duty  of  sixpence,  which  may  be  denoted  by 
an  adhesive  stamp  to  be  cancelled  by  the  person  by  whom  the  agree- 
ment is  fir.-t  executed  ;  and  agrof  ments  under  seal  are  chargeable,  as 
deeds,  with  the  duty  of  ten  shillings;  sect.  22  &  1st  schedule.  But 
by  sect.  59  : — 

(1)  Any  contract  or  agreement  made  in  Entjland  or  Ireland  under 
seal,  or  under  hand  only,  or  made  in  Scotland,  witli  or  without  any 
clause  of  registration,  /or  tJie  ftrlc  of  an;/  equitable  estate  or  interest  in  any 
property  vhotsfjerer,  or  for  the  sale  of  any  estate  or  interest  in  any 
property  except  lands,  tenements,  hereditaments,  or  heritayes,  or  proi^erty 
locally  situate  out  of  the  United  Kingdom,  or  goods,  wares  or  mer- 
chandise, or  stock,  or  marketable  securities,  or  any  ship  or  vessel,  or 
part  interest,  share,  or  property  of  or  in  any  ship  or  vessel,  shall  be 
charged  with  the  same  ad  valorem  duty,  to  be  paid  by  the  purchaser, 
as  if  it  were  an  actual  conveyance  on  sale  of  the  estate,  interest,  or 
property  contracted  or  agreed  to  be  sold. 

(2)  Where  the  purchaser  has  paid  the  said  etd  valorem  duty  and 
before  having  obtained  a  conveyance  or  transfer  of  the  property 
enters  into  a  contract  or  agreement  for  the  sale  of  the  same,  the 
contract  or  agreement  sliall  be  charged,  if  the  consideration  for  that 
sale  is  in  excess  of  the  consideration  for  the  original  sale,  with  the 
ad  valorem,  duty  payable  in  respect  of  such  excess  consideration,  and 
in  any  other  case  with  the  fixed  duty  of  ten  shillings  or  of  sixpence, 
as  the  case  may  require. 

(3)  Where  duty  has  been  didy  paid  in  conformity  with  the  fore- 
going provisions,  the  conveyance  or  transfer  made  to  the  purchaser  or 
sub-purchaser,  or  any  other  person  on  liis  behalf  or  by  his  direction, 
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shall  not  be  chargeable  with  any  duty,  and  the  Commissioners,  upon 
application,  either  shall  denote  the  payment  of  the  ad  vnlorcm  duty 
upon  the  conveyauce  or  transfer,  or  shall  transfer  the  ad  valorem  duty 
thereto  upon  production  of  the  contract  or  agreement,  or  contracts  or 
agreements,  duly  stamped. 

(4 1  Provided  that  where  any  such  contract  or  agreement  is  stamped 
with  the  fixed  duty  of  ten  shillings  or  of  sixpence,  as  the  case  may 
require,  the  contract  or  agreement  shall  be  regarded  as  duly  stamped 
for  the  niere  purpose  of  proceedings  to  enforce  specific  performance  or 
recover  d;images  for  the  breach  thereof. 

(o)  Provided  also  that  where  any  such  contract  or  agreement  is 
stamped  with  the  said  fixed  duty,  and  a  conveyance  or  transfer  made 
in  conformity  with  the  contract  or  agreement  is  presented  to  the 
Commissioners  for  stamping  with  the  ad  valorem  duty  chargeable 
thereon  withiu  the  period  of  six  months  after  the  first  execution  of 
the  contract  or  asrreement,  or  within  such  longer  period  as  the  Com- 
missioners may  think  reasonable  in  the  circumstances  of  the  case,  the 
conveyance  or  transfer  shall  be  stamped  accordingly,  and  the  same, 
and  the  said  contract  or  agreement,  shall  be  deemed  to  be  duly 
stamped.  Nothing  in  this  provision  shall  alter  or  affect  the  provisions 
as  to  the  stamping  of  a  conveyance  or  transfer  after  the  execution 
thereof. 

(6)  Provided  also,  that  the  ad  valorem  duty  paid  upon  any  such 
contract  or  agreement  shall  be  returned  by  the  Commissioners  in  case 
the  contract  or  agreement  be  afterwards  rescinded  or  annulled,  or  for 
any  other  reason  be  not  substantially  performed  or  carried  into  effect, 
so  as  to  operate  as  or  be  followed  by  a  conveyance  or  transfer. 

The  provisions  of  sub -section  1  of  the  above  enactment  have  been 
considered  in  Smelting  Co.  of  Australia,  Ld.  v.  Coinmrs.  of  Inland 
Rerenne,  1897,  1  Q.  B.  175;  West  London  Syndicate,  Ld.  v.  Conim>-s.  of 
Inland  Rerenue,  1898,  2  Q.  B.  507  ;  Farmer  S;  Co.  Ld.  v.  Coinmrs. 
of  Inland  Rtvcnue,  1898,  2  Q.  B.  141  (contract  made  in  England  for 
sale  of  equity  of  redemption  of  lands  in  New  South  Wales  held 
chargeable  with  ad  valorem  duty)  ;  Chesterfield  Breicery  Co.  v.  Inland 
Revenue  Commrs.,  1899,  2  Q.  B.  7  ;  Danubian  Sugar  Factories,  Ld.  v. 
Inland  Revenue  Commrs.,  1901,  1  Q.  B.  24t  ;  Inland  Revenue  Commrs. 
V.  Muller,  ^c.  Ld.,  1901,  A.  C.  217. 

The  practical  result  appsars  to  be  that  contracts  for  sale  of  any 
legal  estate  or  interest  iu  any  lands,  tenements  or  hereditaments  are 
only  chargeable  with  the  stamp  duty  of  sixpence  or  ten  shillings 
according  as  they  are  under  hand  or  seal.  While  coutrtcts  for  sale  of 
any  equitable  estate  or  interest  in  any  property  whatsoever,  including 
lands  wherever  situate,  are  chargeable  with  ad  valorem  duty,  but 
may  be  stamped  with  the  fixed  duty  of  sixpence  or  ten  shillings,  if 
a  further  conveyance  of  the  estate  or  interest  sold  be  conte:nplated. 
To  leave  the  last -mentioned  contracts  unstamped  would  appear  to 
involve  the  risk  of  having  to  pay  double  the  ad  valorem  duty  on 
stamping  after  execution  ;  see  sect,  li  of  the  Stamp  Act,  1891. 
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CHAPTER  II. 


OF  THE  parties'  RIGHTS,  OBLIGATIONS  AND 
REMEDIES,  GENERALLY. 


Hating  considered  the  formation  of  a  contract  for  the 

sale  of  land,  let  vis  pass  on  to  examine  its  terms.     As 

we  have  seen  {a),  such  contracts  generally  contain  special 

stipulations  varying  the  rights  and  ohligations  of  the 

Convey-  parties  as  defined  Ly  law.     And  a  conveyancer's  husi- 

ancers'  duties  -^^  connection  with  sales  of  land  includes  drawing 

on  sales.  ■  _  _  _  " 

up  the  conditions  of  a  sale  bj^  auction,  a  task  in  which 

he  is  engaged  exclusively  in  the  vendor's  interest; 
arranging  the  terms  of  a  private  contract,  when  he  may 
be  acting  for  either  party,  making  requisitions  on  title 
for  the  purchaser  or  answering  them  on  the  vendor's 
behalf,  and  settling  the  conveyance  on  either  side.  It 
is  obvious  tliat  these  duties  cannot  be  efficiently  dis- 
charged without  an  accurate  knowledge  of  the  j)osition 
of  the  parties  to  any  open  contract,  and  a  clear  under- 
standing of  the  conditions  generally  made  in  more 
formal  agreements.  Our  object  therefore  will  be  to 
ascertain  the  rights  and  obligations  implied  by  law  on 
a  contract  to  sell  land,  when  the  parties,  the  property 
and  the  price  are  the  only  terms  defined ;  and  to  con- 
sider at  the  same  time  the  stipulations  by  which  the 
contractors'  legal  relations  are  commonly  modified. 
And  our  design  is  first  to  take  a  general  view  of  the 
contract  and  the  remedies  for  enforcing  it,  and  then  to 

(«)  Ante,  p.  1.5. 
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examine  more  fully  eacli  incident  of  the  sale  in  tm-n, 
as  far  as  possible,  in  order  of  time  according  as  each 
part  of  the  contract  has  to  be  performed. 

When  two  persons  have  entered  into  the  relation  of  Outline  of 
vendor  and  purchaser  by  duly  signing  a  contract  for  the  ^j^®  contract, 
sale  of  laud,  their  chief  duties  are  these : — The  vendor 
is  bound  to  show  a  good  title  to  the  property  sold  (h), 
and  for  that  purpose  to  deliver  at  his  own  expense  to 
the  purchaser  a  proper  abstract  of  title  to  the  property, 
showing:  the  dealino's  therewith  and  devolution  thereof 
during  the  period  for  which  title  is  by  law  or  express 

{b)  Fhireau  v.  ThonihUI,  2  W.  Bl.  1078;  Sauter  v.  Drake,  5  B.  & 
Ad.  992;  Doc  d.  Gray  v.  Sfanioii,  1  M.  &  W.  G9,),  701  ;  Lt/saghty. 
Edwards,  2  Ch.  D.  499,  507  ;  EUis  v.  Rogers,  29  Ch.  D.  661,  670,  672. 
In  the  last-mentioned  case,  Cotton,  L.  J.,  suggested  a  question  whether 
the  right  to  a  good  title  is  an  implied  term  in  the  contract  or  a  col- 
lateral right  given  hj  the  law.  It  is  submitted,  however,  that  the 
obligation  to  show  a  good  title  on  a  sale  of  land  is  not  an  undertaking 
collateral  to  in  the  sense  of  independent  of  the  main  contract. 
Cotton,  L.  J.,  quoted  the  authority  of  Lord  St.  Leonards  (Sug.  V.  & 
P.  16)  and  Parke,  B.  {Doe  d.  Gray  v.  Staiiiou,  ubi  sup.),  for  the  view 
that  this  obligation  is  an  irajdied  term  of  the  contract.  The  opposite 
view  he  rested  upon  a  dictntii  of  (iraut,  M.  R.,  in  Ogilcie  v.  Foljiunbc, 
3  Mer.  53,  61.  On  examiniug  this  dictum,  however,  it  appears  that 
Grant,  M.  R.,  meant  to  say  nothing  more  than  that  in  the  particular 
case  before  him  the  purchaser's  right  to  have  a  good  title  was  not 
provided  for  by  the  written  agreement  between  the  jiarties.  It  is 
true  that  he  spoke  of  the  controversy  between  the  paities,  as  to  what 
title  the  purchaser  could  require,  as  being  collateral  to  the  agreement, 
because  no  term  in  the  written  agreement  was  sought  to  be  varied  or 
added  to  ;  and  said  that  the  right  to  a  good  title  was  a  right  not 
growing  out  of  the  agreement  between  the  parties  but  given  by  law. 
But  this  sux'ely  means  no  more  than  that,  in  the  particular  case  before 
him,  the  extent  of  the  purchaser's  right  to  require  a  good  title  was  a 
matter  depending,  not  on  the  express,  but  on  the  implied  terms  of  the 
contract.  As  the  failure  to  show  a  good  title,  on  the  sale  of  land,  is 
such  a  breach  of  contract  as  discharges  the  purchaser  from  the  neces- 
sity of  performing  his  part  of  the  agreement,  it  seems  clear  that  the 
obligation  to  show  a  good  title  is  an  integral  part  of  the  agreement ; 
see  Duke  of  St.  AUhois  v.  Shore,  1  H.  Bl.  270,  278  ;  Seaward  v.  JFillock, 
5  East,  198,  202 ;  Souter  v.  Drake,  Elhs  v.  Rogers,  ubi  sup.  This 
w-ould  not  be  the  case,  if  the  obligation  to  prove  title  were  strictly 
collateral  to  the  contract  of  sale.  Breach  by  the  vendor  of  a  strictly 
collateral  warranty  upon  a  sale  does  not  discharge  the  purchaser  from 
the  main  contract,  as  in  the  case  of  a  warranty  of  quality  on  the  sale 
of  specific  goods,  where  the  buyer  has  had  the  opportunity  of  inspect- 
ing them;  Street  v.  Blay,  2  B.  i:  Ad.  456;  Mcyworth  v.  Hutchinson, 
L.  R.  2  Q.  B.  447  ;  Benjamin  on  Sale,  448,  741,  748,  749,  2nd  ed. ; 
Pollock  on  Contract,  437,  5th  cd.,  466,  6th  ed. 
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agreement  required  to  be  sliown  (c).  In  the  ahsenco  of 
special  stipulation  this  period  is,  as  a  rule,  forty 
years  {(/).  The  vendor  is  also  bound  to  verify  the 
abstract  by  ]>roducing  jiroper  evidence  of  all  the  deeds, 
wills  and  otlier  documents  appearing  on  Ihe  abstract 
and  of  all  mateiial  facts  stated  therein,  such  as  births, 
deaths,  mnrriages  or  bankruptcies  {c)  ;  and  ho  is  bound 
to  prove  the  identity  of  the  property  sold  with  that  to 
which  the  documents  of  title  relate  (./').  But  the 
purchaser,  in  the  absence  of  stipulation  to  the  contrary, 
must  now  bear  the  expense  of  producing  all  documents 
of  title,  which  are  not  in  the  vendor's  possession  (r/), 
and  of  procuring  all  other  evidence  of  title  which 
the  vendor  has  not  in  his  i^ossession  (//).  The  pur- 
chaser also  bears  all  expense  of  the  examination  of  the 
title  deeds  by  his  solicitor  (/).  If  the  title  shown  be 
accepted,  the  vendor  is  bound  to  convey  the  property 
to  the  purchaser  free  from  all  incumbrances :  unless  of 
course  the  purchaser  should  have  agreed  to  take  the 
property  subject  to  any  specified  incumbrances  (J).  The 
vendor  is  therefore  bound,  on  payment  of  the  purchase- 
money,  to  execute  a  proper  deed  of  conveyance  to  the 
purchaser  of  the  estate  sold.  But  the  purchaser  must 
bear  the  expense  of  preparing  this  conveyance  ;  although, 
in  the  absence  of  special  stipulation,  the  expense  of  the 
concurrence  therein  of  all  necessary  parties  other  than 
the  vendor  (such  as  mortgagees  or  incumbrancers)  and 
of  the  execution  thereof  by  the  vendor  will  fall  on  the 


{c)  Sag.  V.  &  P.  406  ;  lie  John-  557,  4tli  eJ.,  463,  oth  ed. 

son  (Old  'fustin,  30  Ch.  1).  42.  [g)  See  Me  Willett  and  Argenti, 

{d)  Stat.  37  &  38  Vict.  c.  78,  5  Times  L.  E.  476;  lie  Stuart  4- 

B.  1.  OHvant     and     Seadon^s     Contract, 

{e)  Sug.  V.  &  P.  40C,   414  et  1896,  2  Ch.  328. 

seq.,  447—450 ;   1  Dart,  V.  &  P.  {h)  Stat.  44  and  45  Vict.  c.  41, 

159,    160,    350   et   seq.,    470  ;    1  s.  3,  sub-s.  6,  reversing  the  pre- 

Davidson,  Prec.  Conv.  457,   5th  vious  rule, 

ed.  (0  Sug.  V.  &  P.  406,  429,  430  ; 

(/)  Flower  v.  Hartopp,  6  Beav.  "Wms.  Conv.  Stat.  47^ — 50. 

476;   Curling  v.  Austin,  2  Dr.  &  0)  Wms.  Real  Prop.  555,  18th 

Sm.  129;  1  Davidson,  Prec.  Conv.  ed. 
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vendor  (k).  The  vendor  is  also  bound  to  hand  over  to  the 
purchaser  on  completion  all  deeds  and  other  muniments 
of  title  relating  solely  to  the  property  purchased  (/)  ; 
and  must,  as  a  rule,  furnish  the  jiurehaser,  at  the  pur- 
chaser's expense  {»/),  with  a  proper  statutory  acknow- 
ledgment of  right  to  production  and  undertaking  for 
safe  custody  of  all  such  documents,  necessary  to  make  a 
good  title,  as  may  be  withheld  from  the  purchaser, 
either  because  they  relate  to  other  property  retained  by 
the  vendor  or  because  their  custody  riglitly  belongs  to 
some  other  person  than  the  vendor  (ii).  The  chief 
duties  of  the  purchaser  under  a  contract  for  sale  of  land 
are  to  examine  the  evidence  of  title  offered  by  the 
vendor,  and  if  and  when  a  good  title  is  shown,  to  accept 
the  title,  to  prepare  a  conveyance  of  the  property  and 
tender  the  same  to  the  vendor  for  his  execution  and 
thereupon  to  pay  the  price  {<)). 

The  most  prominent  term  of  the  contract  is  that  which  Pi-oof  of  tit^e. 
requires  the  vendor  to  show  a  good  title.    This  obligation 
is  the  cause  of  most  of  the  disputes  and  litigation  between 
buyers  and  sellers  of  land.  As  is  well  known,  the  procedure 
usually  adopted  to  secure  the  fulfilment  of  the  vendor's 
duties  is  for  the  purchaser's  advisers,  after  they  have 
perused  the  abstract  of  title,  to  send  in  written  requisi-  Requisitions 
tions  dealing  with  the  points  in  which  they  consider  the  ^^^  answers, 
title   to   be   deficient    or   insufficiently   proved    or    the 
vendor's   obligations  to  be  otherwise   imperfectly  dis- 

(k)  Sug.    V.    &.    P.    561,    see  stat.  44   &  4o  Vict.  c.  41,  s.  9; 

557-8  ;   1  Dart,  V.  &P.  798,  814  ;  the  vendor  must  also  furnish  the 

1  Davidson,  Prec.  Conv.   570-2,  purchaser  with  attested  copies  of 

612,  4th  ed.,  477-9,  5th  ed.  such   last-mentioned  muniments 

(0  Sug.  V.  &  P.  407,  433 ;  iJ.  ^/  *^*^1'  '!  the  purchaser  require 

Duth,/  and  Jesson\s  Contract,  1898,  t^^*^"^'  '^"*  f  }^%  purchaser  s  ex- 

1  Ch   419  pense;  stat.  44  &  4o  Vict.  c.  41, 

s.  3  (6). 

(>H)  Stat.  37  &   38  Vict.  c.  78,  (o)  Baxters.  Lewis,  Forrest,  61 ; 

s.  2  (rule  4).  Martin   v.    Smith,    6   East,  5.55; 

(m)  Cooper  v.  Emery,  1  Ph.  388  ;  Puule  v.  IliU,  6  M.    &  W.  835  ; 

Sug.   V.    &  P.   446—450.    453;  Sug.  V.  &  P.  240,  241. 
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charged.  To  these  requisitions  the  vendor  returns 
written  answers  confessing  or  repudiating  liis  liability 
to  comply  with  them,  as  the  case  may  be.  Unless  he 
accede  to  every  requisition,  his  answers  will  evoke 
replies  from  the  other  side  ;  and  these  again  will  demand 
further  response.  So  the  contest  continues  until  all 
grounds  of  difference  are  removed,  the  title  is  accepted, 
and  the  parties  proceed  to  completion,  or  the  questions 
on  which  neither  party  will  give  way  are  submitted  to 
the  determination  of  the  Court.  In  advising  as  to  the 
conduct  of  these  negotiations,  it  is  of  course  of  the 
highest  importance  to  know  when  to  insist  and  when  to 
yield.  On  each  point  the  conveyancer's  attitude  will  be 
determined  by  the  countenance  he  may  expect  his  con- 
tention to  receive  from  the  Court,  in  case  he  should  fail 
to  convince  his  opponent ;  and  at  every  step  he  must 
consider  the  alternative  of  submission  or  litigation.  It 
is  thought  therefore  that,  before  entering  into  a  detailed 
examination  of  the  terms  of  the  contract,  it  will  be  well 
to  take  a  brief  survey  of  the  remedies  provided  to  secure 
its  performance  and  of  the  principles  on  which  the 
Court  will  administer  relief  against  its  breach. 


Remedies  for 
breach  of  the 
contract :  — 
1 .  Action  for 
damages. 


Either  vendor  or  purchaser  may  pursue  the  ordinary 
common  law  remedy  for  breach  of  contract,  that  is, 
to  sue  the  other  for  damages.  If  the  vendor  have 
convej'cd  the  land  to  the  purchaser  without  receiving 
payment,  he  can  of  course  recover  the  whole  price  at 
law.  But  if  he  sue  at  law  for  breach  of  contract, 
without  having  parted  with  his  legal  estate  in  the  land, 
he  cannot  recover  the  full  price  as  damages,  but  is 
limited  to  the  amount  of  the  loss  he  has  actually  sus- 
tained (p).  A  purchaser  suing  at  law  for  breach  of  the 
contract  can,  as  a  rule,  recover  no  damages  for  loss  of 
his  bargain,  but  only  his  expenses  of  investigating  title, 


{p)  Laird  V.  Pirn,  7  M.  &  W.  474. 
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&c.  and  tlie  amount  of  his  deposit,  if  any  (q).  This  ex- 
ception to  the  common  law  rule  regarding  damages  for 
breach  of  contract  seems  to  have  been  allowed  in  con- 
sideration of  the  difficulties  attending  the  fulfilment  of 

the  vendor's  obhgation  to  show  a  good  title.     But  the  2.  Action  for 

•      1         1  i.    •      j-i       specific  per- 

most  effective  remedy  of  either  party  is  to  obtain  the  formance. 
specific  performance  of  the  contract  under  the  equitable 
jurisdiction  of  the  Court.  The  administration  of  this 
rehef,  though  in  unobjectionable  cases  it  is  granted  as 
much  of  course  as  damages  are  given  at  law  (r),  is 
nevertheless  held  to  be  in  the  discretion  of  the  Court— a 
discretion  however  which  is  not  arbitrary  or  capricious, 
but  judicial,  to  be  exercised  according  to  fixed  rules  and 
principles  (s).  To  obtain  a  decree  of  specific  perform- 
ance is  not  a  matter  depending  merely  on  proof  of  the 
contract  and  refusal  to  perform  it,  but  the  Court  will 
have  regard  to  circumstances  outside  the  contract,  and 
especially  to  the  conduct  of  the  parties,  and,  considering 
these,  will  determine  whether  it  is  equitable  (that  is,  in 
accordance  with  the  principles  by  which  Courts  of 
Equity  are  guided)  to  grant  the  desired  relief  or  not  {f). 
Tims  it  is  that  in  deciding  whether  the  specific  per- 
formance of  a  contract  should  be  enforced,  the  Couii 
enters  into  considerations,  which  it  would  not  examine 
in  adjudging  what  relief  either  party  should  have  for  a 
breach  of  the  same  contract  at  law.  For  example,  a 
vendor  of  land  will  not  be  entitled  to  enforce  specific 
performance  of  the  contract  unless  his  conduct  has  con- 
formed to  the  standard  of  fair  dealing,  which  the  Courts 
of  Equity  have  set ;  although  he  may  be  allowed  at  the 
same  time  to  stand  upon  his  contractual  rights  at  com- 

(q)  Flureau  v.  Thornhill,  2  W.  7  Ves.  30,  35;  Romilly,  M.  R., 

Bl    1078;  Bain  v.  Fothergill,  L.  Haijtcood  v.   Cope,  25   Beav.   140, 

■R.    7  H    L    158  151;    Lord    Chelmsford,    Lamare 

■     ■       ,V      ^        ^,  „  V.  Bixon,  L.  R.  6  H.  L.  414,  423. 

(r)  Grant,     M.     R.,     Uall    v.  ,^>   ^.^^,^,^,,  ^   HiggiHson,  1  V.  & 

Warren,  9  Ves.  COo,  G08.  -^     ^24,    527  ;  Lamare  v.   Dixon, 

(s)  Eldon,  C,  Whiter.  Damon,  L.  R.  6  H.  L.  414,  423,  428. 
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mon  law,  aud  to  exact  his  full  measure  of  compensation 
tlierouuJer.  If  therefore  special  stipulations  restrictive 
of  the  purchaser's  rights  be  inserted  in  the  contract  in  a 
manner  which  a  Court  of  Equity  regards  as  imfair,  the 
Court  will  not  gi'aut  specific  performance  of  the  contract 
at  the  instance  of  the  vendor  {><)  ;  notwithstanding  that 
the  vendor  may  be  able  to  insist  on  those  same  stipula- 
tions in  any  proceedings  in  which  the  relief  administered 

3.  Vendor       is  determined  Eolely  by  the  rules  of  law  (r) .    Besides  an 

and  purchaser       i  •        p        i  T   i  •  n  p 

summons.         action  lor  damages  at   law   or  specitic  periormance  in 

equity,  there  is  another  proceeding  in  which  queitions 
arising  between  vendors  and  purchasers  of  land  may  be 
decided.  This  is  a  summons  under  section  9  of  the 
Vendor  and  Purchaser  Act,  1874  (//).  In  such  a  sum- 
mons the  rights  of  the  parties  may  be  measured  by  the 
rules  of  equity  or  law,  according  to  the  relief  claimed. 
Questions,  of  which  the  solution  must  result  in  binding 
either  party  to  complete  the  purchase  (as  where  it  is 
claimed  that  the  vendor  has  shown  such  a  title  as  the 
purchaser  is  bound  to  accept)  are  determined  according 
to  the  rules  of  equity  applied  in  actions  for  specific  per- 
formance. But  if  the  purchaser  claims  not  only  to  be 
relieved  from  performing  the  contract,  but  also  to  have 
his  deposit  (if  any)  returned  to  him,  aud  his  expenses  of 
investigating  the  title  paid,  he  is  virtually  pm^suing  the 
remedy  accorded  for  breach  of  the  contract  in  a  Court 
of  law  {z)  ;  and  his  title  to  relief  will  be  governed 
strictly  by  the  rules  of  law,  without  reference  to  the 
considerations  which  would  guide  the  Court  in  granting 
or  withholding  specific  performance  {a). 

(u)  Re  Marsh  and  Earl  Gran-  {;/)  Stat.  37  &  38  Vict.  c.  78. 

rt/fe    24Ch    D.  11.  (z)  Ante,  v.  ZO;  lie  Barff reaves 

(x)  lie     Davis    ana    Cavei/,    40  jV?  '    n  \.      /  o..nu   t» 

i-ii,     -r>     cr,^      ent       »      at,-       7  and  Tho))i2)son  s  Contract,  32  Ch.  D. 

Cn.    D.    601,    607;    He   National  ^.^  -'  ' 

Provincial  Bank   of  England  and 


454. 


Marsh,  1895,  1   Ch.  190 ;   Scott  v.  (a)  See     the     cases     cited 

Alvanz,  1895,  2  Ch.  603.  note  {x),  above. 
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To  give  a  clearer  view  of  the  terms  implied  by  law 
in  an  open  contract  of  sale,  the  writer  has  endeavoured 
to  express  them  in  a  manner  similar  to  that  in  which 
special  conditions  of  sale  are  usually  drawn.  This  will 
facilitate  the  comparison  of  the  terms  of  an  open  contract 
with  those  of  a  formal  agreement  containing  the  usual 
conditions.  It  will  be  remembered  that  the  Statute  of 
Frauds  requires  a  written  and  signed  memorandum 
describing  (at  least)  the  parties,  the  property  sold  and 
the  price  {b).     This  may  take  the  following  form : — 

Memorandum    of    an    agreement   made    this  Formal 
first  day  of  May,   1898,   between   A.  B.,  of  &c.  STopen'™ 
[Insert  doscn'ptio»~\  and  C.  D.,  of  &c.   [Insert  dc-  contract. 
script  ion]  whereby  the  said  A.  B.  agrees  to  sell  and 
the   said   C.   D.  to  buy  at  the  price   of   4,000/,, 
the  freehold  in  fee  simple  free  from  incumbrances 
of  All  that  &c.    [Insert   description  of  the  pro- 
pert //I.     In  witness  whereof  the  said  parties  have 
hereunto  set  their  hands  the  day  and  year  above 
named. 

(Signed)        A.  B. 
CD. 

Open    contracts,    however,    are    very    rarely    made  Contract 
by   the   signature   of   a   formal   memorandum.     They  let^tTrs    ^ 
usually  result  from  the  acceptance  of  a  written  offer, 
as  thus : — 

The  White  House, 

Geeenfield,  Sussex. 

1  June,  1898. 
Dear  Sir, 

I  would   take  4,500/.  for   this   house  with  the 
garden  and  two  fields  adjoining. 

Yours  faithfully, 

A.  B. 
C.  D.,  Esq. 

{b)  Abore,  pp.  4,  15. 

w.  3 
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10,  Blank  Stbeet,  W. 

2  June,  1898. 
Dear  Sir, 

I    accept    the    offer    made   in    your    letter    of 
yesterday. 

Yours  faithfully, 

CD. 
A.  B.,  Esq.  {(). 


The  unin- 
cumbered fee 
.simple  con- 
tracted for, 
unless  the 
contrary 
appear. 

Terms  of  an 
open  con- 
tract. 


lu  such  cases  it  is  understood  that  the  interest  sold 
is  the  freehold  in  fee  simple  free  from  incumbrances, 
unless  it  appear  from  the  memorandum  that  some  lesser 
interest  is  the  subject  of  the  contract,  or  that  the  pur- 
chaser is  to  take  the  property  subject  to  certain  incum- 
brances (rf).  Whether  the  memorandum  of  an  open 
contract  be  formal  or  informal,  the  agreement  comprises 
the  following  terms  : — 


Vendor  to 
show  a  good 
title. 


Necessity  of 
a  good  root 
of  title. 


1. — (1.)  The  vendor  shall  show  a  good  title  to  the 
property  sold. 

(2.)  In  order  to  discharge  this  obligation,  he  shall 
deliver  at  his  own  expense  to  the  purchaser  a  proper 
abstract  of  title  to  the  property,  showing  the  dealings 
there"vvith  and  devolution  thereof  for  the  forty  years 
next  before  the  contract,  and  shall  verify  the  abstract 
by  producing  proper  evidence  of  all  the  deeds,  wills  and 
other  documents  appearing  on  the  abstract  and  of  all 
material  facts  stated  therein,  and  shall  prove  the 
identity  of  the  property  sold  with  that  to  which  the 
muniments  of  title  relate  {e). 

(3.)  The  vendor  shall  prove  forty  years'  seisin  in  fee 
of  the  property  sold.  If  therefore  an  instrument  of 
disposition  be  offered  in  unsupported  proof  of  the 
commencement  of  the  vendor's  title,  it  must  be  a  good 


(c)  See  above,  pp.  7,  16. 

[d)  Hughea   v.  I'arhcr,  8   M.    & 
W.  244  ;  Bower  v.  Cooper,  2  Hare, 


408  ;  Sug.  V.  &  P.  298  ;   rhillipi 
V.  (Uildehngh,  L.  R.  4  Q.  B.  159. 
{e)  Above,  pp.  27,  28. 
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root  of  title  ;  that  is  to  say,  it  must  deal  with  or  prove 
on  the  face  of  it,  without  the  aid  of  extrinsic  evidence, 
the  ownership  of  the  whole  legal  and  equitable  estate 
in  the  property  sold,  contain  a  description  by  which  the 
property  can  be  identified,  and  show  nothing  to  east 
any  doubt  on  the  title  of  the  disposing  parties.  Other- 
wise, any  deficiency  in  any  of  the  above  respects  must 
be  made  good  by  further  evidence  (/). 

(4.)  Proper  evidence  of  title  means  such  evidence  as 
a  court  of  equity  will  force  a  purchaser  to  accept  on  a 
sale,  whether  admissible  in  litigation  or  not  {g). 

(5.)  Recitals,  statements  and  descriptions  of  facts, 
matters  and  parties  contained  in  deeds,  instruments, 
Acts  of  Parliament  or  statutory  declarations  twenty 
years  old  at  the  date  of  the  contract  shall,  unless  and 
except  so  far  as  they  shall  be  proved  to  be  inaccurate, 
be  taken  to  be  sufiicient  evidence  of  the  truth  of  such 
facts,  matters  and  descriptions  (A). 

(6.)  The  pm-chaser  shall  not  require  the  production, 
or  any  abstract  or  copy,  of  any  deed,  will,  or  other 
document  dated  or  made  before  the  time  prescribed  by 
law  or  stipulated  for  commencement  of  the  title,  even 
though  the  same  creates  a  power  subsequently  exercised 
by  an  instrument  abstracted  in  the  abstract  furnished 
to  the  purchaser  ;  nor  shall  he  require  any  information, 
or  make  any  requisition,  objection,  or  inquiry,  with 
respect  to  any  such  deed,  will,  or  document,  or  the  title 
prior  to  that  time,  notwithstanding  that  any  such  deed, 
will  or  other  document,  or  that  prior  title,  is  recited, 
covenanted  to  be  produced,  or  noticed ;  and  he  shall 
assume,  unless  the  contrary  appears,  that  the  recitals 
contained  in  the  abstracted  instruments  of  any  deed, 
will,  or  other  document  forming  part  of  that  prior  title 
are  correct  and  give  all  the  material  contents  of  the 

(/)  Parr  v.  Lovcgrove,  4  Drew.       sect.  3. 
170;  1  Dart,  V.  &  P.  337.  {h)  Stat.  37  &  38  Vict.  c.  78, 

{g)    See     below,     Chap.     IV.,       s.  2  (rule  2). 

3(2) 
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Vendor  must 
produce  a 
propeity 


deed,  "^ill,  or  other  document  so  recited,  and  that  every 
document  so  recited  was  duly  executed  by  all  necessary 
parties,  and  perfected,  if  and  as  required,  by  fine, 
recovery,  acknowledgment,  inrolment,  or  otherwise  (/). 

2. — (I.)  The  vendor  shall  also  prove  that  the  pro- 
perty offered  by  him  in  fulfilment  of  the  contract  for 
identical  with  sale  is  Substantially  identical,  as  respects  tenure,  inci- 

that  described    ,       ,        „,  /,        .,         .  ,.  ,     ,,  • 

in  the  con-       dents  01  tenure,  estate,  situation,  quantity  and  otherwise, 
tract.  with  the  property  described  in  the  contract. 

(2.)  If  the  property  offered  by  the  vendor  in  fulfil- 
ment of  the  contract  for  sale  shall  not  be  substantially 
identical  with  the  property  described  in  the  contract, 
the  vendor  shall  not  enforce  the  contract  at  law  or  in 
equity,  and  the  purchaser  may  treat  the  contract  as 
broken  (/i) :  but  if  in  such  case  there  be  a  mere  deficiency 
(whether  of  estate,  area  or  otherwise)  capable  of  assess- 
ment at  a  money  value,  the  purchaser  may  in  equity 
exact  the  specific  performance  of  the  contract  with 
compensation  for  the  deficiency,  provided  this  will  not 
prejudice  third  parties  (l),  or  involve  great  hardship  on 
the  vendor  (w). 

(8.)  If  an  insubstantial  error  shall  be  found  in  the 
description  of  the  property  contained  in  the  contract  for 
sale,  the  vendor  shall  not  enforce  the  contract  at  law, 
but  may  in  equity  exact  the  specific  performance  thereof, 
on  giving  compensation  for  the  error  {n). 

Verification  3. — (1.)  The  vendor  shall  produce  all  the  evidence  of 


(i)  Stat.  44  &  45  Vict.  c.  41, 
s.  3  (3). 

(k)  Flight  V.  Booth,  1  Bing. N. C. 
370 ;  Pidsford  v.  Richards,  1 7  Beav. 
87,  9o,  96  ;  Sivaisiand  v.  Dearsley, 
29  Beav.  430  ;  Torrance  v.  Bolton, 
L.  R.  8  Ch.  118;  Re  Arnold,  14 
Ch.D.270;  Re  Bey fm  and  Maulers'' 
Contract,  39  Ch.  D.  110  ;  Re  Faw- 
celt  and  Holmes'  Contract ,A2  Ch.  D. 
150  ;  Jacobs  v.  Revell,  1900,  2  Ch. 
858  ;  Dart,  V.  &  P.  151,  152, 
1199—1205  ;  Fry,  Sp.  Perfce. 
§$  1209,  1217—1238. 


(/)  Thomas  v.  Uering,  1  Keen, 
729,  6  L.  J.  N.  S.  Ch.  267 ;  Will- 
mott  V.  Barber,  15  Ch.  D.  96. 

{m)  Mortlock  v.  Bullcr,  10  Ves. 
292,  315  ;  Castle  v.  Wilkinson, 
L.  R.  5  Ch.  534,  536  ;  Hoojyer  v. 
Smart,  L.  R.  18  Eq.  683  ,  Hor- 
rocks  V.  Rif/bii,  9  Ch.  D.  180  ; 
Fry.  Sp.  Perifce.  ^  1209,  1210, 
1267  sq.  ;  Rudd  v.  Lascdles,  1900, 
1  Ch.  815. 

(m)  Calcraft  v.  Roebuck,  1  Ves. 
jun.  221  ;  Fry.  Sp.  Perfce.  }} 
1213.  1229  —  1238. 
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title,  which  is  in  his  own  possession,  at  the  proper  place  of  the 
for  verification  of  the  abstract,  that  is  to  say,  at  his  own  ^^^*'''^°*- 
residence,  upon  or  near  the  property  sold  or  in  London  ; 
or  he  shall  pay  the  extra  expense  occasioned  to  the 
purchaser  by  the  examination  of  any  such  evidence 
elsewhere  :  but  he  may  produce  any  documents  of  title, 
which  are  in  the  possession  of  other  persons  than  him- 
self, at  the  place  where  such  documents  are,  and  the 
purchaser  shall  pay  any  extra  expense  so  caused  of  the 
examination  of  such  documents  by  him  or  his  solicitor  (o). 

(2.)  The  purchaser  shall  pay  the  expense  of  procuring 
and  producing  all  evidence  of  title  which  he  may  require, 
but  which  is  not  in  the  vendor's  possession  {p). 

(3.)  The  vendor  shall  at  his  own  expense  procure  all 
documents  of  title,  which  are  required  by  law  to  be 
stamped  but  are  unstamped  or  insufficiently  stamped,  to 
be  properly  stamped  {q). 

4.  The  purchaser  shall  at  his  own  expense  examine  Purchaser  to 

the  abstract  of  title  and  the  evidence  offered  in  support  title^iAhowa 

of  it ;  and  if  and  so  soon  as  a  good  title  shall  be  shown,  to  be  good. 
he  shall  accept  the  title  (r) . 

5. — (1.)  The  purchase  shall  be  completed  so  soon  as  Completion  of 
the  vendor  shall  have  shown  a  good  title,  that  is  to  say,  the  purchase. 
when  the  title  contracted  for  shall  have  been  proved 
upon  the  abstract  and  by  all  the  evidence  necessary  to 
verify  the  same  (s).  The  purchaser  shall  thereupon 
prepare  at  his  own  expense  a  proper  conveyance  of  the 
property  to  the  purchaser  or  as  he  shall  direct  (;"),  and 

(o)  Sharp  V.  Page,  Sug.  V.   &  Seadon\s    Contract,    1896,    2    Ch. 

P.  430  ;   Hughes  v.  Wynne,  8  Sim.  328. 

85  ;    Sug.  V.  &  P.  429,   430 ;   I  (y)    whiting  to  Loonies,  U  Ch. 

Dart,  V.   &  P.   470,   471  ;    stat.  d.  822,  17  Ch.  D.  10. 

4*  &  45  Vict,  c   41,  s   3  (6)  (,.^  ^^              29. 

[p]  This   18  the  effect  of  stat.  ^  '              '  ^ 

44  &  45  Vict.  0.  41,  8.  3  (H) ;  see  («)  Above,  p.  22. 

Re  Willeit  ani  Argenti,  5  Times  {t)  Egmont  v.  Smith,  6  Ch.  D. 

L.  R.  476  ;  Re  Stuart,  Olimnt  and  469,  474. 
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shall  tender  the  same  to  the  vendor  for  execution,  at  the 
same  time  tendering  the  whole  amount  due  in  payment 
of  the  purchase-money  (x)  ;  and  the  vendor  shall  there- 
upon accept  such  payment  and  execute  tlie  conveyance 
at  his  own  expense  and  shall  give  possession  of  the 
property  to  the  purchaser  (v). 

(2.)  A  proper  conveyance  of  the  property  means  an 
assurance  effectual  to  vest  the  whole  estate  contracted 
for,  both  legal  and  equitable,  in  the  purchaser  or  his 
nominee,  and  containing  the  usual  covenants  for  title  by 
the  vendor.  These  are  covenants  for  right  to  convey, 
quiet  enjoyment,  freedom  from  incumbrances  and 
further  assurance,  extending  to  indemnity  against  any- 
thing done,  omitted  or  knowingly  suffered  by  the 
vendor  and  his  predecessors  in  title  back  to  and  including 
the  last  person  who  became  entitled  to  the  property  on 
a  sale  or  another  occasion  on  which  proper  covenants  for 
title  were  given  (ic). 

(3.)  If  the  state  of  the  vendor's  title  be  such  that,  in 
order  to  convey  to  the  purchaser  the  whole  estate  con- 
tracted for,  other  parties  than  the  vendor  must  join  in 
the  conveyance,  the  vendor  shall  at  his  own  expense 
procure  all  such  other  necessary  parties  to  join  in  and 
execute  the  conveyance  (^•). 


Vendor 
to  deliver 
over  the 
muniments 
of  title  on 
completion. 


6. —  (1.)  The  vendor  shall  deliver  to  the  purchaser  on 
completion  all  muniments  of  title  relating  solely  to  the 
property  purchased  (//),  but  he  shall  retain  any  docu- 
ments of  title  which  are  in  his  own  possession  and 
relate  to  any  part  of  an  estate  retained  by  him  as  well 
as  to  the  property  sold  (z) ;  and  he  shall  not  be  required 


(u)  Above,  p.  29. 

(v)  Royal  Bristol  Permanent 
Building  Society  v.  Bomash,  35  Ch. 
D.  390.' 

(m')  Church  V.  Broirn,  15  Ves. 
263;  Williams.  Real  Prep.  447— 
449, 13th  ed.;  568—571,  18th  ed.; 
"Williams,  Conv.  Stat.  74—86. 


{x]  Esdaile  v.  Oxcnhnm,  3  B.  & 
C.  225.  228,  229  ;  Su<,'.  V.  &  P. 
657,  558,  661  ;  2  Dart,  V.  &  P. 
7!'8,  814  ;  1  Davidson,  Prec. 
Couv.  572,  612,  4th  ed. 

[y]  Above,  p.  29. 

(2)  Stat.  37  &  38  Vict.  c.  78, 
H.  2  (rule  5)  ;  see  lie  Williams  and 
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to  obtain  and  hand  over  to  the  purchaser  any  documents 
of  title,  which  relate  to  other  property  as  well  as  to  the 
property  sold,  and  of  which  any  person  other  than  the 
vendor  is  entitled  to  retain  possession  {a) . 

(2.)   The  vendor  shall  give  or  procure  to  be  given  to  Or  give 
the   purchaser   proper    statutory   acknowledgments    of  statutory 
right  to  production  and  delivery  of  copies,  and  proper  f^cknowledg- 
.  statutory  undertakings  for  safe  custody,  and  also  (if  re-  undertakings 
quu'ed  by  the  purchaser,  but  at  his  expense)  attested  documents 
copies  of  all  such  documents  of  title  as  are  not  handed  ^^VH®,, 

11  1     •  1  rightfully 

over  to  the  purchaser  on  completion  and  are  necessary  retained. 
to  make  a  good  title  according  to  the  contract ;  except 
documents  in  public  or  official  custody  and  other  docu- 
ments, not  being  in  the  vendor's  possession  or  power, 
of  which  the  purchaser  can  always  obtain  good  evidence 
himself :  but  the  purchaser  shall  not  require  any  fresh 
acknowledgment,  undertaking  or  covenant  to  be  given 
to  him  as  regards  any  document  lawfully  retained  by 
some  other  person  than  the  vendor,  for  the  production 
and  safe  custody  whereof  the  purchaser  will  on  comple- 
tion have  the  right  to  enforce  at  law  a  proper  statutory 
acknowledgment  and  undertaking  or  a  covenant  given 
to  the  vendor  or  his  predecessor  in  title  (b) . 

(3.)  A  proper  statutory  acknowledgment  or  under- 
taking can  only  be  given  by  the  person  who  retains 
possession  of  the  documents  (c). 

(4.)  Such  statutory  acknowledgments  andundertakings 
as  the  purchaser  can  and  shall  require  shall  be  furnished 
at  his  expense  ;  but  the  vendor  shall  bear  the  expense  of 
the  perusal  and  execution  thereof  on  behalf  and  by 
himself  and  all  necessary  parties  other  than  the  vendor  {d) . 

(5.)  The  inability  of  the  vendor  to  furnish  the  pur- 

Buchess   of   Neiccastle' s    Contract,       ss.  6  (3),  9  (8,  11). 

/  \' c       \t    (Tt  AAi-     A!^c\  *-•}.  ifi)  See  stat.  44  &  45  Vict.  c.  41, 

(a)  Sug.V.  &P.  446-450, 4a3;  ),',    „.                                            ' 

1  Dart,  V.  &  P.  6-26.  s.  y  ^i,  y;. 

{b)  Cooper  V.  Emmj,  1  Ph.  388  ;  {d)  Stat.  37  &  38  Vict.  c.  78, 

Sag.  V.  &  P.  446—450,  453,  and  s.  2  (rule  4),  as  modified  by  stat. 

n. ;  stat.  44    &    45   Vict.    c.   41,  44  &  45  Vict.  c.  41,  s.  9  (8,  11). 
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chaser  with  proper  statutory  acknowledgments  and 
undertakings  with  regard  to  any  documents  of  title 
shall  not  be  an  objection  to  title  in  case  the  piu'cliaser 
will  on  completion  of  the  contract  have  an  equitable 
right  to  the  production  of  such  documents  (/). 


Time  for 
carryinor  out 
the  contract. 


7. — (1.)  Any  act  necessary  to  be  done  by  either  party 
in  order  to  carry  out  the  contract,  such  as  the  delivery 
of  the  abstract,  the  statement  of  the  objections  to  or 
the  acceptance  of  the  title,  or  the  jireparation  of  the 
conveyance,  ought  to  be  done  within  a  reasonable 
time  {(j). 

(2.)  In  the  case  of  unreasonable  delay  by  either  party 
in  the  performance  of  any  act  necessary  to  carry  out 
the  contract,  the  other  party  may  serve  a  notice  on  the 
party  in  default  requiring  him  to  do  the  act,  which  he 
delays  to  perform,  within  some  time  (which  must  be  a 
reasonable  space  of  time  as  from  the  date  of  the  notice) 
specified  in  the  notice,  and  intimating  the  other  party's 
intention  to  put  an  end  to  the  contract,  if  the  notice  be 
not  complied  with ;  and  if  such  a  notice  be  served  and 
be  not  complied  with,  the  party  in  default  shall  not 
enforce  the  specific  performance  of  the  contract  in 
equity  {h),  and  shall  be  liable  at  law  for  a  breach  of  the 
contract  {i). 


Rights  of  8. — (1.)  As  from  the  date  of  the  contract  for  sale  the 

property  and  property  shall  in  equity  belong  to  the  purchaser,  with 

possession  l       r       j        ^  i.       j  o± 

pending  tliis  exception,  that  the  vendor  shall  until  the  proper 

completion. 


(/)  Stat.  37  &  o8  Vict.  c.  78, 
s.  2  (rule  3),  as  modified  by  stat. 
44  k  45  Vict.  c.  41,  s.  9  (8,  11). 

(g)  Romilly,  M.R.,  Baker  v. 
Metropolitan  Ry.  Co.,  31  Beav. 
504,  509,  510  ;  Fry,  J.,  Grern 
V.  Scvui,  13  Ch.  D.  589,  599; 
Ramer,  J.,  Compton  v.  Baglcy, 
1892,  1  Ch.  313,  321. 

(//)  Spurrier  v.  llancoch,  4  Ves. 


G67  ;  Langdale,  M.R.,  Taylor  v. 
Ih-oxni,  2  Beav.  180,  183;  Romilly, 
M.R.,  rarkin  v.  Thorold,  10  Beav. 
69,  71  ;  Pegg  v,  Wisdn,  16  Beav. 
239,  244;  Fry,  J.,  Crawford  v. 
Ti.ogood,  13  Ch.  D.  153,  158; 
Green  v.  Stiin,  13  Ch.  D.  589, 
599-601. 

{i)    Compton     V.     Baglrii,     1892, 
1  Ch.  313. 
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time  for  completion  take  the  rents,  crops  and  other 
ordinary  profits  for  his  own  use  :  but  with  this  excep- 
tion the  vendor  shall  in  equity  have  no  other  beneficial 
interest  in  the  property  than  a  lien  for  the  price  (,/). 

(2.)  The  vendor  shall  be  entitled  to  an  apportioned 
part  of  all  rents  accrued  due  at  but  not  payable  until 
after  the  proper  time  for  completion  (k). 

(3.)  Pending  the  completion  of  the  purchase  the 
vendor  shall  retain  possession  of  the  property  sold,  and 
shall  manage  and  preserve  it  with  the  same  care  as  a 
trustee  is  bound  to  use  with  regard  to  the  property 
subject  to  his  trust  (/). 

(4.)  The  vendor  shall  pay  all  rates,  taxes  and  other 
outgoings  payable  in  respect  of  or  charged  upon  the 
property  sold  up  to  the  proper  time  for  completion. 

(5.)  Of  such  outgoings  as  are  apportionable  by  law 
he  shall  only  pay  a  due  proportion  up  to  the  proper  time 
for  completion :  but  he  shall  discharge  all  outgoings 
not  apportionable  and  becoming  charged  on  the  pre- 
mises before  such  time,  notwithstanding  that  they  may 
not  be  payable  until  after  such  time  (m). 

9.  — (1.)  If  the  purchase  shall  not  be  completed  at  the  Interest  pay- 
proper  time,  the  purchaser  shall  pay  interest  at  the  rate  pietion  be 
of  4/.  per  cent,  per  annum  {)i)  on  the  price  agreed  upon  delayed. 
from  that  time  until  the  completion  of  the  purchase, 
and  shall  be  entitled  as  from  that  time  to  the  rents  and 

U)  Paine  v.  Mellcr,  6  Ves.  349,  Q.   B.  456  ;  see  2  Dart,  V.  &  P. 

352  ;    Plumer,    M.    R.,    Wall  v.  733-5. 

Bright,    1    J.    &    W.    494,    500;  (;«)   Carrodusy.  Sharp,  2Q  'Bea.Y. 

Cairns,  C,  Sharv  v.  Foster,  L.  R.  56  ;    Midgley  v.    Coppock,  4  Ex. 

5  H.  L.  321,  338  ;  Jessel,  M.  R.,  D.  309  ;  Re  Bettesivorth  and  Richer, 
Lysaght  v.  Edwards,  2  Ch.  D.  37  Ch.  D.  535  ;  Tuhbs  v.  Wiinnc, 
499,  505-8  ;  Dart,  V.  &  P.  285,  1897,  1  Q.  B.  74  ;  Bnrsht  v.  Taqg, 
733.  1900,  1  Ch.  231  ;   Stock  v.  Mcakin, 

{k)  Stat.  33  &   34  Vict.  c.  35,  ib.   683;  see  Egg  v.  Blagncij,  21 

8.  2.  Q.  B.  D.  107. 

[I)    Phillips  V.  Silvester,  L.  R.  [n)    This    is  the   rate   usually 

8    Ch.    173  ;    Eqmont    v.    Smith,  allowed  in  equity  ;   Siig.  V.  &  P. 

6  Ch.  D.  469  ;  ^Royal  Bristol,  <^-c.  643  ;  2  Dart,  V.  &  P.  708  ;  I 
Bdg.  Soc.  V.  Boinash,  35  Ch.  D.  Davidson,  Prec.  Conv.  575,  576, 
390;     Clarke  v.  Ramaz,    1891,   2  4th  ed.  ;  483,  5th  ed. 
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other  ordinary  profits  of  the  property  (o)  :  but  the 
vendor  shall  retain  possession  or  receipt  of  the  rents 
and  profits  until  the  purchase  shall  be  actually  com- 
pleted, when  he  shall  account  to  the  purchaser  for  all 
rents  and  profits  accrued  due  since  the  proper  time  for 
completion  (p). 

(2.)  If  the  vendor  shall  be  in  occupation  of  the  pro- 
perty sold,  he  shall  pay  a  fair  occupation  rent  from  the 
proper  time  for  completion  until  the  time  of  actual 
completion  («/). 

('}.)  If  the  delay  in  completion  shall  be  attributable 
to  the  vendor,  and  the  purchaser  shall  appropriate  his 
money  to  the  purchase  by  depositing  it  in  a  bank  or 
otherwise,  and  giving  the  vendor  notice  of  such  appro- 
priation, the  purchaser  shall,  as  from  the  time  of  such 
appropriation,  pay  no  more  interest  on  the  purchase- 
money,  except  such  interest,  if  any,  as  he  shall  receive 
in  respect  of  such  deposit  {r)  ;  but  if  the  delay  in  com- 
pletion shall  be  attributable  to  the  purchaser,  the  pur- 
chaser shall  not  be  exonerated  from  his  liability  to  pay 
interest  on  the  purchase-money  by  any  such  appropria- 
tion of  his  money  to  the  purchase  (-s). 


Has  the 
vendor  a 
right  of  re- 
sale without 
express 
stipulation  ? 


"We  have  abeady  briefly  described  the  contracting 
parties'  remedies  by  application  to  the  Court  (f).  It 
remains  to  inquire  whether,  in  the  absence  of  express 
stipulation,  a  vendor  of  land  has  the  right  to  re-sell,  in 
case  the  purchaser  make  default  in  performing  the 
contract.      This    appears    exceedingly    doubtful.      It 


(o)  Paine  v.  Meller,  6  Ves.  349, 
352  ;  Hardickke  v.  Sandys,  12  M. 
&  W.  761  ;  Monro  v.  Taylor,  8 
Hare,  51,  70,  3  Mac.  &  G.  713  ; 
Sug.  V.  &  P.  627. 

[p)  M'^Namara  v.  WilUams,  6 
Ves.  143  ;  Seton  on  Decrees,  1859, 
1870,  5th  ed. 

(7)  Sfteruin  v.  Sfiakspear,  5  De 
G.  M.  &  G.  517,  18  Jur.  843  ; 
Mefropohtrm  Ry.  Co.  v.  Defries,  2 


Q.  B.  D.  189,  387.  See  Leygott 
V.  3Ietropolitan  Ry.  Co.,  L.  E.  5 
Ch.  716. 

()•)  Roberts  v.  Massey,  13  Ves. 
56 i  ;  Regent's  Canal  Co.  v.  Ware, 
23  Beav.  575,  587  ;  1  Davidson, 
Prec.  Conv.  573,  574,  4th  ed.  ; 
480,  481,  .5th  ed. 

(s)  Sug.  V.  k  P.  628  ;  1  Dart, 
V.  &  P.  708,  709,  716-18. 

(<)  Above,  pp.  30—32. 
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was  incidentally  held  by  Bacon,  V.-C,  in  Nohic  v. 
Edicanles  (u),  that,  if  the  purchaser  unjustly  repudiate 
the  contract,  as  by  refusing  to  accept  a  good  title,  the 
vendor  may  re-sell,  after  notice  to  the  purchaser  of  his 
intention  to  do  so,  and  sue  the  purchaser  for  the  amount 
of  any  deficiency  in  price  occurring  on  the  re-sale.  The 
V.-C.'s  judgment  was  reversed  for  other  reasons  by  the 
Com't  of  Appeal,  which  made  no  pronouncement  as  to 
the  correctness  of  his  decision  on  the  point  in  question. 
And  his  decision  has  been  accepted  by  the  edit(jrs  of 
Dart's  Vendors  and  Purchasers  {v),  and  Davidson's 
Precedents  in  Conveyancing  (»•),  as  an  authority  for 
the  proposition  that  the  vendor  of  land  has  the  right 
of  re-sale,  on  breach  of  contract  by  the  purchaser, 
without  any  express  stipulation  to  that  effect.  But 
the  correctness  of  this  opinion  seems  questionable.  The 
V.-C.  held  (.r)  that  the  common  law  gives  to  the  vendor 
of  land  the  same  right  of  re -sale,  in  case  of  the  pur- 
chaser's default,  as  it  gives  to  a  vendor  of  chattels.  It 
is  to  be  observed,  however,  that  the  assertion  of  a  right 
at  common  law  for  the  vendor  of  goods  to  re-sell  them 
upon  the  buyer's  default  rests  upon  very  slender  autho- 
rity (//).     And  the  utmost  extent  of  the  common  law 

(«)  5  Ch.  D.  378,  388.  It  does  see  5  Ch.  D.  392.  But  it  seems 
not  appear  that  the  decision  of  that  the  vendor  was  clearly  en- 
this  point  was  really  necessary.  titled  to  make  this  claim  at  law, 
The  action  was  brought  by  a  even  though  the  re- sale  were 
vender,  who  had  re-sold  at  a  wrongful;  see  6V<'/;Ae«s  v.  Wilkin- 
loss,  to  enforce  his  claim  at  com-  «o«,  2  B.  &  Ad.  320 ;  Page  v. 
mon  law  for  damages  for  breach  Coivcif^jee,  L.  R.  1  P.  C.  127  ;  Ben- 
of  contract.  All  that  the  V.-C.  jamin  on  Sale,  648,  654,  2nd  ed. 
decided  was  that  the  vendor  was  ,  ,  -p   ,„,    „  ,      , 

entitled  to  sue  for  the  difference  ^''^  ^-  ^^^'  ^^^  ^'^• 

between    the    original    contract  ('*')  -P-  '^76,  5th  ed. 

price  and  the  price  on  the  re-sale :  (x)  5  Ch.  D.  388. 

{y)  In  Benjamin  on  Sale,  2nd  ed.  1873,  pp.  649,  655,  it  is  laid  down 
that  the  cases  decide  expressly  that  the  vendor  has  no  right  to  re-sell, 
for  they  determine  that  he  is  responsible  for  nominal  damages  for 
n'm-delivery  of  the  goods  where  there  is  no  difference  between  the 
contract  and  the  market  price  thereof ;  and  in  support  of  this  pro- 
position Valpy  V.  Oakclc;/,  16  Q.  B.  941,  and  Grijfiths  v.  Pcvnj,  1  E.  & 
E.  680,  are  cited.  In  Ex  parte  Siapleton,  Re  Nathan,  1879,  10  Ch.  D. 
586,  it  was  decided  that  an  unpaid  vendor  of  goods,  who  liad  ro-sold 
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authorities  appears  to  be  to  allow  to  an  unpaid  vendor 
of  goods  a  right  of  sale,  after  notice,  on  the  buyer's 
default,  to  realize  his  lien  for  the  price,  similar  to  the 
right  of  sale,  after  due  demand  and  notice,  given  to  a 
pledgee  of  goods  Avhere  a  day  is  fixed  for  payment  (s). 
But  the  lien,  which  a  vendor  of  land  has  for  the  price 
pending  completion  is  a  purely  equitable  charge  (a), 
quite  different  from  the  common  law  right  of  a  pledgee 
or  an  unpaid  vendor  of  chattels.  It  does  not  appear  to 
follow  therefore  that  a  vendor  of  land  can  enforce  his 
equitable  lien  by  sale,  because  an  unpaid  vendor  of 
goods  may,  in  certain  circumstances,  realize  his  common 
law  lien  by  sale.  And  the  proper  remedy  to  enforce 
an  unpaid  vendor's  lien  on  lands  sold  appears  to  be  to 
apply  to  a  Court  of  Equity  for  an  order  for  sale  (h).  It 
is  submitted,  therefore,  that  the  better  opinion  is  still 
that  expressed,  before  the  case  of  Noble  v.  Edicardes, 
by  the  authors  of  Davidson's  Precedents  in  Convey- 
ancing ic)  ;  namely,  that  a  re-sale  to  enforce  the  vendor's 
lien  for  the  price  in  case  of  the  purchaser's  default,  can 
only  be  lawfully  made  with  the  authority  of  a  Court  of 
Equity  or  Bankruptcy.     It  appears,  however,  that,  as  in 

(after  notice  of  his  intention  to  do  so)  upon  the  purchaser's  bank- 
ruptcy, was  entitled  to  prove  for  a  deficiency  in  price  on  the  re-pale. 
But  it  appears  that  he  would  have  had  this  right  even  though  the 
re-sale  were  wrongful;  Slep/ieiis  v.  Wilkbi^on,  2  B.  &  Ad.  320;  Page 
V.  Cou-asjee,  L.  R.  1  P.  C.  127 ;  Benj.  Sale,  Go4,  2nd  ed.  Mr.  M.  i>. 
Chalmers,  however,  in  his  Digest  of  the  Law  of  Sale  of  Goods  (1890), 
sect.  50  (3),  evolved  out  of  certain  obiter  dicta  in  Page  v.  Cowayjcc, 
L.  R.  1  P.  0.  145  ;  lord  v.  Price,  L.  R.  9  Ex.  55,  and  Ex  parte  Sta- 
pleton,  vbi  sup.,  the  rule  afterwards  adopted  in  the  Sale  of  Goods  Act, 
1893,  stat.  56  &  57  Vict.  c.  71,  s.  48  (3),  viz.,  "Where  the  goods  are 
of  a  perishable  nature,  or  where  the  unpaid  seller  gives  notice  to  the 
buyer  of  his  intention  to  re-sell,  and  the  buyer  does  not  within  a 
reasonable  time  pay  or  tender  the  price,  the  unpaid  seller  may  re-sell 
the  goods  aud  recover  from  the  original  buyer  damages  for  any  loss 
occasioned  by  his  breach  of  contract." 

{z)  See    preceding    note  ;    and  (a)  See  Jessel,  M.  R.,  Lyi-ayht 

Johmon  v.  Stear,   15  C.  B.  N.  S.        v.  Edwards,  2   Ch.   D.  499,   506, 
330;    Piffot   V.    Cubleij,    ib.    701;        507;  above,  p.  41. 
Blackburn,  J.,  i)o««W  v.  iS'rtcA'/i??^,  (A)  Buwlvs    v.    Rogeri,    6    Ves. 

L.  R.  1  Q.  B.  585,  616;  Black-       95,  u.  ;  Seton  on  Decrees,  1901-5, 
burn   on   Sale.   325,   cited  Benj.       5th  ed. 
Sale,  644,  2nd  ed.  ic)  Vol.  i.,  pp.  568-70,  4th  ed. 
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the  case  of  goods  {d),  a  re-sale  made  on  the  purchaser's 
default  hy  a  vendor  of  lands,  without  any  express 
power  to  re-sell,  does  not  rescind  the  original  contract ; 
that,  even  if  re-sale  in  such  circumstances  be  unlawful, 
the  vendor  may  sue  the  original  purchaser  or  prove  in 
his  bankruptcy  for  any  deficiency  in  price  occurring  on 
the  re-sale  (<?) ;  and  that,  if  the  re-sale  result  in  an 
excess  over  the  original  price,  the  vendor  must  pay 
over  the  amount  of  such  excess  to  the  original  pur- 
chaser (/).  But  if  re-sale  by  a  vendor  of  lands  on  the 
purchaser's  default  be  unlawful  without  the  authority 
of  the  Court,  it  is  questionable  whether  the  vendor 
would  be  entitled  to  recoup  himself  the  expenses  of 
re-sale  out  of  the  proceeds  thereof  {(j).  And  it  seems 
very  doubtful  whether  a  purchaser  on  a  re -sale  made 
without  the  authority  of  the  Court  would  obtain  a  good 
title,  if  he  had  notice  of  the  original  contract  for 
sale  {h).  In  this  respect  the  case  of  lands  differs  entirely 
from  that  of  goods,  in  which  the  purchaser  on  a  lawful 
re- sale  now  obtains  a  good  title  under  an  exj^ress 
enactment  in  the  Sale  of  Goods  Act,  1893  (i). 

[d)  SeeBeuj.  Sale,  648,  654,  2nd  rity  for  these  statements,  was  a 
ed. ;  Maclean  v.  Ihoin,  4  Bing'h.  case  of  re-sale  under  an  express 
7'22 ;  Stephens  v.  Wilkinson,  2  B.  power  of  re-sale,  whereby  the 
&  Ad.  320 ;  Fage  v.  Cowasjee,  original  contract  is  rescinded ; 
L.  R.  1  P.  C.  127.  Lnmond  v.  Davall,  9  Q.  B.  1030 ; 

(e)  Ex  parte  Seaforth,    19  Ves.  Sag.  V.  &  P.  39. 

235  ;  Hope  v.  Booth,  1   B.  &  Ad.  {g)  1    Dav'idson,    Prec.    Conv. 

498  ;   Graij  v.  Gray,  1  Beav.  199  ;  570,   4th  ed.     Note  that  Bacon, 

Harding  v.  Harding,  4  My.  &  Cr.  V.-C,  decided  nothing  in  Noble 

514.  V.   Edwardes,  5  Ch.  D    378,  392, 

(/)  Greaves  v.  Ashlin,  3  Camp.  as  to  the  vendor's  right  to  re- 

426  ;    Valpy  v.  Oakeley,  16  Q.  B.  cover  the  expenses  of  re-sale. 
941  ;   Griffiths  v.  Ferry,  1  E.  &  E.  [h)  He  might,    of  course,   ob- 

680.     The  contrary  appears  to  be  tain  a  good  title  as  a  bond  fide 

laid  down  in  1  Davidson,  Prec.  purchaser  without   notice   of  the 

Conv.  570,  4th  ed.,  and  1  Dart,  original  sale. 

V.  &P.  185;  \i\!A.  Ex  parte  Hunter,  (i)  Stat.  56  &  57  Vict.  c.   71, 

6  Ves.  94,  97,  cited  as  the  autho-  s.  48  (2). 
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CHAPTEE  III. 


OF  THE  USUAL  CONDITIONS  OF  SALE. 


Stipulations 
usually  made 
iu  formal 
contracts. 


Having  thus  given  an  outline  of  tlie  main  duties  im- 
posed upon  the  parties  to  the  contract  and  their  remedies 
for  its  breach,  and  attempted  to  state  the  terms  of  an 
open  contract,  we  will  now  endeavour  to  complete  our 
general  view  of  the  effect  of  a  sale  of  land  by  pointing 
out  in  what  particulars  the  rights  and  obligations  of  the 
parties  are  usually  expressed  or  modified,  in  formal  con- 
tracts, by  special  stipulation.  We  will  first  examine  the 
conditions  generally  made  on  sales  by  auction. 


Reserving  the 
right  to  bid 
at  an  auction. 


1.  As  we  have  seen,  on  a  sale  of  land  by  auction  the 
particulars  or  conditions  must  state  whether  the  land 
will  be  sold  without  reserve  or  subject  to  a  reserved 
price,  or  whether  a  right  to  bid  is  reserved ;  and  if  the 
sale  be  announced  to  be  without  reserve,  it  will  not  be 
lawful  for  the  vendor  to  bid,  either  in  person  or  by 
agent  (a).  It  is  therefore  the  practice  expressly  to 
reserve  to  the  vendor  the  right  to  bid  as  often  as  he 
may  please  {b)  ;  and  it  is  usually  stipulated  that  the 
vendor  and  his  agents  may  bid  as  often  as  he  or  they 
may  please  (c),  notwithstanding  the  doubt  judicially 
expressed  as  before  mentioned  {d)  whether  it  be  lawful 
for  a  vendor  of  land  to  employ  more  than  one  puffer  at 
an  auction.  The  lowest  amount  by  which  the  biddings 
shall  advance  is  generally  specified ;  and  it  is  also  pro- 


(ffl)  Stat.  30  &  31  Vict.  c.  48, 
8.  5  ;  above,  p.  21. 

(J)  Above,  p.  21. 


{c)  1  Davidson,  Prec.  Con  v. 
607,  4th  ed.  ;  1  Key  &  Elphin- 
stone,  Prec.  Conv.  258,  4th  ed. 

(d)  Above,  p.  21. 
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vided  that  no  bidding  shall  be  retracted,  the  latter 
stipulation  being  inserted  for  whatever  it  may  be 
worth,  notwithstanding  that  it  is  thought  to  be  unen- 
forceable (e) . 

2.  "We  have  seen  that  no  deposit  of  any  part  of  the  Deposit ; 
purchase-money   can   be   lawfully  demanded  after   an  mfmoran* 
open  contract  for  sale  has  been  concluded ;  as  the  whole  dum. 
price  is  not  payable  until  the  time  for  completion  (/). 

But  on  sales  of  land  by  auction  it  is  always  provided 
that  a  deposit  of  a  certain  proportion  (as  ten  per  cent.) 
of  the  purchase-money  shall  be  paid  by  the  purchaser 
immediately  on  signing  the  contract  {(/).  It  is  also  in- 
variably stipulated  that  the  purchaser  shall  sign  a 
memorandum  of  the  contract  immediately  after  the 
sale.  This  stipulation  is  absolutely  necessary  on  ac- 
count of  the  Statute  of  Frauds  (A)  :  but  it  does  not 
ai)pear  that  it  can  be  enforced  (?). 

3.  A  day  is  always  fixed  for  the  completion  of  the  Time  for 
contract.    In  such  cases  it  was  said  that  at  law  time  was  completion, 
of  the  essence  of  the  contract ;  that  is  to  say,  the  Courts 

of  Common  Law  (not  unreasonably)  held  the  parties  to 
mean  what  they  said  {J ) ,  and  therefore  considered  that 
a  stipulation  to  complete  the  purchase  on  a  given  day 
bound  the  vendor  to  have  shown  and  verified  a  good 
title  and  to  be  ready  to  convey  on  that  day ;  in  default 
of  which  the  purchaser  was  entitled  either  to  rescind  the 
contract  or  to  treat  it  as  broken,  and  to  recover  in  the 
former  case  his  deposit,  if  any,  and  in  the  latter,  his  de- 
posit together  with  his  expenses  of  the  agreement  and  of 


(f)  See  above,  p.  18 ;   1  David-  C07,    4th   ed.  ;    519,    5th   ed.  ;   1 

son,   Free.    Conv.   519,   607,  4th  Key  &  Elphinstone,  Prec.  Conv. 

ed.  ;  432,  525,  5th  ed.  ;    1  Key  &  258,  4th  ed. 

Elphinstone,    Prec.    Conv.    258,  (A)  Above,  pp.  3,  18—20. 

4th  ed.  (i)  See  above,  pp.  18—20. 

(/)  Above,  pp.  22,  37,  38.  {j)  Marshall  v.  rowell,  9  Q.  B. 

Iff)  1    Davidson,   Prec.    Conv.  779. 
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investigating  the  title  as  well  (/.•).  In  equity,  however, 
it  was  well  established  that  neither  party  to  a  contract 
for  sale  of  land  should  lose  his  right  to  specific  perform- 
ance merel}^  through  failure  to  comply  with  some  stipu- 
lation as  to  time,  if  time  were  not  of  the  essence  of  the 
contract.  That  is  to  say,  the  Courts  of  Equity,  in 
administering  their  own  peculiar  remedies,  held  that 
they  were  not  concluded  by  the  letter  of  an  agreement 
to  do  some  act  within  a  given  time,  but  would  look  to 
what  they  called  "  the  substance  of  the  contract,"  and 
ascertain  whether  a  stipulation  as  to  time  were  intended 
to  be  material  or  merely  formal.  And  they  granted 
specific  relief,  if  there  were  no  unreasonable  delay,  not- 
withstanding the  want  of  exact  compliance  with  a 
formal  stipulation  as  to  time,  upon  a  principle  analo- 
gous to  that  on  which  they  decreed  the  redemption  of 
mortgages  after  the  day  fixed  for  redemption  was 
past  (I).  The  nature  of  this  jurisdiction  is  thus  de- 
scribed by  Lord  Cairns  {m)  : — "  A  Court  of  Equity  will 
relieve  against  and  enforce  specific  performance,  not- 
withstanding a  failure  to  keep  the  dates  assigned  by 
the   contract,  either  for  completion,   or  for  the  steps 

(k)  Berry    v.    Young,    2     Esp.  'Rov[A\\j,'M..'R.,ParJdn\.Thorold, 

640,  n.  ;    WiMe  v.  Fort,  4  Taunt.  16  Beav.  66  ;  Kniglit  Bruce,  L.J., 

334  ;  Handip  v.  J'adwick,  5  Ex.  Bobcrfs  v.  Bern/,  3  DeG.  M.  &  G. 

615  ;  Sug.  V.  &  P.  257-9  ;  Dart,  290  ;  Cairns,  C'.,  TUtnjy.  Thomas, 

V.  &  P.  482,  1071,  1072,  1076.  L.   R.  3  Ch.  67.     But  there  can 

{T)  Tunke  v.  Curtcis,  4  Bro.  C.  be  no  doubt  that  the  Courts  of 
C.  329  ;  Redesdale,  Ir.  C,  Loinon  Equity,  in  assuming  a  jurisdiction 
V.  Napper,  2  Sch.  &  Lef.  684  ;  to  enforce  contracts  which  -were 
Eldon,  C,  Seton  v.  Slade,  7  Ves.  broken  at  law  by  failure  to  ob- 
265,273-5;  RndcHffe -v.  TFarring-  serve  a  stipulation  as  to  time, 
ton,\2Ye9.Z2G\  Ilearnex.  Tenant,  have  practically  interfered  with 
13  Ves.  287;  Ilipivell  v.  Enight,  the  legal  effect  of  the  contract; 
1  Y.  &  C.  Ex.  401  ;  Parkin  v.  and  when  one  considers  all  the 
Thorold,  16  Beav.  59;  Roberts  y.  delays  that  have  been  condoned  in 
Berry,  3  De  G.  M.  &  G.  284  ;  Fry,  equity  on  the  ground  that  time 
Sp.  Perf.  §  1072,  p.  489.  In  is  not  of  the  essence  of  a  con- 
recent  times,  equity  judges  seem  tract  to  sell  land,  it  appears  very 
to  have  thought  it  necessary  to  questionable  whether  this  doctrine 
allege  that,  notwithstanding  the  has  really  conferred  any  benefit 
exercise  of  this  jurisdiction,  the  upon  the  community, 
contract  is  construed  in  the  same  (m)  In  Tilley  v.  Thomas,  L.  R. 
manner    in   equity    as    at    law ;  3  Ch.  61,  67. 
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towards  completion,  if  it  can  do  justice  between  tlie 
parties,  and  if  (as  Lord  Justice  Tm-ner  said  in  Roberts 
V.  Berri/  (//) ),  there  is  nothing  in  the  express  stipulations 
between  the  parties,  the  nature  of  the  property,  or  the 
surrounding  circumstances,  which  would  make  it  in- 
equitable to  interfere  with  and  modify  the  legal  right. 
This  is  what  is  meant,  and  all  that  is  meant,  when  it  is 
said  that  in  equitj^  time  is  not  of  the  essence  of  the  con- 
tract. Of  the  three  grounds  against  interference  men- 
tioned by  Lord  Justice  Turner,  '  express  stipulations  ' 
requires  no  comment.  The  '  nature  of  the  property  '  is 
illustrated  by  the  case  of  reversions,  mines,  or  trades. 
The  '  surrounding  circumstances '  must  depend  on  the 
facts  of  each  particular  case  "  (o).  Under  the  Judica- 
ture Act,  1873  (p),  stipulations  in  contracts,  as  to  time 
or  otherwise,  which  would  not  before  the  commence- 
ment of  the  Act  have  been  deemed  to  be  or  to  become 
of  the  essence  of  such  contracts  in  a  Court  of  Equity, 
shall  receive  in  all  Courts  the  same  construction  and 
effect  as  they  would  have  theretofore  received  in  equity. 
On  an  ordinary  sale  of  land,  it  is  not  usual,  in  fixing  the 
date  of  completion,  expressly  to  make  time  of  the  essence 
of  the  contract. 

"When   a    day    is    fixed   for   the  completion  of  the  Effect  of 
contract,  without  further  special  stipulation,  the  pur-  fj'j.^oj^  jgj 
chaser  becomes  entitled  to  the   rents  and  profits   and  tion  without 
liable  to  discharge  the  outgoings  as  from  that  day,  the  lat^ion!^  ^  ^^ 
vendor  taking  the  profits  and  discharging  the  outgoings 
up  to  that  day  (q).     And  if  the  purchase  be  not  com- 
pleted on  that  day,  and  the  delay  be  attributable  to  the 
purchaser,  he  is  bound  to  jDay  interest  on  the  purchase- 
money  as  from  that  day,  whether  he  have  entered  into 
possession  or  not.     But  if  the  delay  be  attributable  to 

(w)  3  De  G.  M.  &  G.  281,  29L  s.  25  (7),  amended  by  38   &   39 

{o)  See  Fry,  Sp.  Peif.  ^  1075-  Vict.  c.  77,  c  10. 

1091,  pp.  491-8.  {q)  Sug.  V.   &  P.  G27  ;  above, 

{p)  Stat.  36  &  37  Vict.  c.  G6,  pp.  40,  41. 
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the  vendor,  the  purchaser  is  chargeable  with  interest 
(and  consequently  entitled  to  the  profits  and  liable  to 
the  outgoings)  only  from  the  time  when  he  either 
actually  took  or  might  safely  have  taken  possession, 
the  latter  time  being  when  a  good  title  has  been 
shown  and  verified  (/•).  The  purchaser  may,  however, 
discharge  himself  from  tlie  liability  to  pay  interest, 
where  the  delay  is  attributable  to  the  vendor's  and 
not  his  own  fault,  by  appropriating  his  money  to  the 
purchase  in  manner  before  explained  (s) .  But,  as  we 
shall  see,  these  matters  and  especially  the  payment 
of  interest  are  usually  provided  for  by  special  stipu- 
lation in  formal  contracts. 


Fixtures  or 
timber  to  be 
taken  at  a 
valuation. 


4.  If  it  be  intended  that  the  fixtures  or  timber  or 
other  trees  upon  the  property  sold  sliall  be  paid  for  at 
a  valuation  in  addition  to  the  sum  agreed  on  as  the 
price  of  the  land,  a  special  stipulation  to  that  effect 
must  form  part  of  the  contract  of  sale :  otherwise  the 
purchaser  -ttill  be  entitled  to  have  the  fixtures  and  trees, 
as  passing  with  the  land,  without  extra  payment  (t). 
Such  a  stipulation  is  very  commonly  made,  and  the 
mode  of  valuation  is  usually  specified  ;  for  instance,  by 
two  valuers  to  be  appointed  one  by  either  party,  or  an 
umpire  to  be  appointed  by  the  valuers.  But  an  agree- 
ment to  sell  property  at  a  price  to  be  ascertained  by 
valuation  made  in  a  particular  way  does  not  result  in 
an  enforceable  contract  if  that  way  be  not  pursued ; 
for  if  the  parties  agree  that  the  price  is  to  be  fixed  by 
A.,  and  A.  do  not  fix  it,  the  price  is  not  reduced  to  the 
required  certainty  {u)  ;  and  the  Court  will  not,  as  a 
rule,  provide  other  means  of  fixing  the  price,  for  that 


(r)  Pincke  v.  Curieis,  4  Bro. 
C.  C.  329,  333,  n. ;  Leach,  V.-C, 
Esdailfi  V.  >Sfephcnson,  1  S.  «fe  S. 
122,  123  ;  Jones  v.  Mud/I,  4  Euss. 
118;   Sug.   V.    &  P.    627   sq.  ;  2 


Dart,  V.  &  P.  708,  709. 

(«)  Above,  p.  42. 

(t)    Coleyyave  v.   Bias   Santos,    2 
B.  &  C.  76. 

('/)  See  above,  p.  4. 
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would  be  holding  the  parties  bound  by  a  contract 
different  from  that  which  they  made  (r).  It  is  there- 
fore proper  to  stipulate,  after  providing  that  fixtures  or 
timber  shall  be  taken  at  a  valuation  to  be  made  in  a 
particular  manner,  that  failing  such  valuation  they 
shall  be  paid  for  at  a  fair  valuation  or  at  their  fair 
value.  In  such  case,  the  Cornet  will,  it  seems,  direct  a 
reference,  if  necessary,  to  ascertain  the  price  (?r). 

5.  It  is  usual  to  specify  the  instrument  of  disposition  Commence- 
with  which  the  title  shall  commence,  especially  if  it  be  ^^^^  °^  *^*^®* 
intended  to  confine  the  time,  for  which  title  is  to  be 

shown,  within  a  shorter  limit  than  the  period  fixed  by 
law  (x).  No  such  stipulation  is  necessary  if  the  vendor 
propose  to  deliver  an  abstract  commencing  with  a  good 
root  of  title  {//)  and  extending  over  the  whole  period, 
for  which  title  can  by  law  be  required  to  be  shown. 
But  if  it  be  desired  effectually  to  limit  the  purchaser's 
rights,  as  defined  by  law,  in  the  matter  either  of  the 
time  for  which  he  may  require  title  to  be  shown  or  of 
the  nature  of  the  instrument  with  which  the  title  is  to 
commence,  a  fair  and  explicit  stipulation  to  the  effect 
desired  must  be  made  (;:) . 

6.  It  is  usual  to  provide  that  the  purchaser's  requisi-  Limiting  time 
tions   on  or  objections  to    the   title,  or   anything  else  reqi^s^tioM 
connected  with  the  sale,  shall  be  sent  to  the  vendor's  entitle, 
solicitors  within  a  limited  time    (as  twenty-one  days) 

after  the  delivery  of  the  abstract  of  title,  that  in  this 
respect  time  shall  be  of  the  essence  of  the  contract  (a), 


(v)  Mibifsv.  Gcri/,  14:  Ves.  400;  son,  Prec.  Conv.  522,   523,  607, 

£lundellY.B>rttarffh,n  Yes.  232;  608,    4th     ed.  ;    435,    513,    519, 

Collins  V.   CuUins,  26  Beav.  306 ;  5th  ed. 
Vicl-ers  v.   Vickcrs,  L.   R.  4  Eq.  (.r)  See  above,  p.  28. 

529;  Fry,   Sp.  Perf.   §J  354-367,  [y)  Above,  p.  34. 

pp.  161-7.  (:;)  See  lie  Marsh  and Harl  Gran- 

(w)  Sug.  V.  &  P.  287,  283;   1  ville,  24  Ch.  D.  11. 
Dart,  V.  &  P.  257-9 ;   1  David-  («)  See  above,  p.  49. 

4(2) 
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and  tliat  in  default  of  or  subject  only  to  an}^  such 
requisitions  and  objections  so  made  the  purchaser  shall 
be  taken  to  have  accepted  the  title  {h).  And  it  is  some- 
times stipulated  that  any  replies  to  tlie  vendor's  answers 
to  the  requisitions  must  be  made  witliin  a  specified 
time(c).  Where  such  stipulations  are  made,  it  is  not 
desirable,  in  the  vendor's  interest,  to  provide  that  the 
abstract  shall  be  delivered  within  a  specified  time  ;  as  if 
he  should  fail  to  deliver  it  within  the  period  appointed, 
the  condition  limiting  the  time,  within  which  the  pur- 
chaser is  to  make  his  requisitions,  will  fail  of  effect  (d). 
It  is  fiu'ther  held  with  regard  to  such  stipulations  that 
the  time  thereby  limited  only  begins  to  run  from  the 
delivery  of  a  perfect  abstract,  that  is,  as  perfect  an 
abstract  as  the  vendor  is  able  to  furnish  at  the  time  of 
delivery,  although  it  may  not  show  a  complete  title  (c). 
Hence  it  is  sometimes  provided  in  conditions  of  sale 
that,  for  the  purpose  of  any  requisition  or  objection, 
the  abstract  shall  be  deemed  perfect,  if  it  sujiply  the 
information  suggesting  the  same,  although  otherwise 
defective.  Such  a  stipulation  is  sanctioned  by  the 
practice  of  eminent  conveyancers  :  but  it  has  never  been 
decided  how  far  it  is  efficacious  ;  and  as  regards  the 
enforcement  of  specific  performance  its  operation  would 
appear  to  be  very  limited  (/ ).  The  stipulation,  that  in 
default  of  requisitions  or  objections  made  within  the 
time  limited,  the  purchaser  shall  be  taken  to  have 
^t'cepted  the  title,  does  not  bind  him  to  take  the  pro- 
perty sold,  if  on  the  face  of  the  abstract  the  vendor 


(i)   1    Davidson,    Free.    Conv.  Ilorlcy  v.    Cook,    2    Hare,     111; 

539,  614,  4th  ed.  ;  449,  5th  ed.  ;  Blackburn  v.  Smith,   2  Ex.   789  ; 

1  Key  &  Elphinstone,  Free.  Conv.  Gray  v.  Fowler,  L.  R.  8  Ex.  249, 

265,  4th  ed.  279;  Su*r.  V.  &  F.  21 ;   1  Dart, 

(c)  1    Davidson,    Free.    Conv.  V.  &  F.  142,  184,  321. 

521-2,  5th  ed.  ;  1  Key  &  Elphin-  (/)  See  1  Dart,  V.  &  F.  142 ; 

stone.  Free.  Conv.  2'i5,  4th  ed.  1     Davidson,    Free.    Conv.    540, 

(d)  Vppcrto>i\.  2\"ukohon,'h.'R.  4th  ed.  ;   450,5th  ed.  ;    1   Key  & 
6  Ch.  436;  1  Dart,  V.  &  F.  141.  Elphinstone,    Free.    Conv.    265, 

{(:)  Eohson  v.  Bell,  2  Beav.  17  :  4th  ed. ;  above,  pp.  31,  32. 
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show  no  title  to   convey  the  same,  even   though   this 
objection  were  not  taken  within  the  time  appointed  {g). 

As  we  have  seen  (//),  in  the  absence  of  any  stipulation 
as  to  time,  the  vendor  is  bound  to  deliver  the  abstract 
within  a  reasonable  time  after  the  contract,  and  the 
purchaser  is  bound  to  make  his  objections,  if  any,  to 
tlie  title  within  a  reasonable  time  after  the  delivery  of 
the  abstract ;  and  if  the  latter  make  undue  delay  in 
examining  or  accepting  the  title,  he  may  lose  his  right 
to  enforce  the  specific  performance  of  the  contract  (/). 
And  retainer  of  tlie  abstract  for  a  long  time,  without 
making  any  requisitions,  may  amount  to  an  acceptance 
of  the  title  (,/).  In  case  of  unreasonable  delay  on  the 
purchaser's  part,  the  vendor  may  send  him  a  notice 
requiring  him  to  accept  or  reject  the  title  within  a 
definite  period  (which  must  be  a  reasonable  space  of 
time  as  from  the  date  of  the  notice),  on  pain  of  the 
vendor's  putting  an  end  to  the  contract ;  and  if  the 
purchaser  fail  to  comply  with  such  a  notice,  the  Court 
will  no  longer  enforce  specific  performance  of  the  con- 
tract (/>•).  What  is  a  reasonable  time  is  a  question  of 
fact  to  be  determined  with  regard  to  the  circumstances 
of  each  particular  case.  If  the  vendor  delay  in  sending  Purchaser 
the  abstract  of  title,  the  pm^chaser  should  ask  for  it;  if  for  absh-  t 
he  fail  to  do  this,  he  will  be  considered  to  have  waived 
the  delay,  and  will  be  precluded  from  asserting  the 
non-delivery  of  the  abstract  within  the  appointed  time  or 
a  reasonable  time,  as  the  case  may  be,  to  be  a  breach  of 
contract  by  the  vendor  (/). 

{g)    Want  v.  StalUbrass,  L.  R.  IVisden,  IG  Beav.  239,  2i4,245; 

8    Ex.    175;    Re  Tanqueray   Wil-  Fry,  Sp.  Perf.  \  1351,  p.  601. 

laume  and  Landau,  20  Ch.  D.  465,  [k)  Taylor  v.   Brown,    2    Beav. 

473,  474.  180,  183  ;  Sug.  V.  &  P.  268,  269  ; 

(/()  Above,  p.  40.  Fry,    Sp.  Perf.   §§    1092  sq.   pp. 

{i)  Spurrier  v.  Hancock,  4  Ves.  499  sq.  ;   Compton  v.  Bagleif,  1892, 

667;  Fry,  Sp.  Perf.   §    1103,    p.  1  Ch.  313;  above,  p.  40.  ' 

503.  (0  Sug.  V.  &  P.  260,  261  ;   1 

(y)  Romilly,   M.    R.,    Tegg   v.  Dart,  V,  &  P.  346,  34  7. 
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Reservation 
to  vendor  of 
right  to 
rescind  the 
contract. 


7.  The  vendor  generally  reserves  the  right  to  rescind 
the  contract  if  the  purchaser  shall  insist  on  any  requi- 
sition or  objection  which  he  shall  he  unable  or  unwilling 
to  remove  or  comply  with  {>n).  In  the  absence  of  such 
a  stipulation,  neither  party  is  at  liberty  to  recede  from 
the  agreement  without  the  consent  of  the  other  ;  this  is 
of  the  very  essence  of  contract.  A  right  so  reserved  to 
rescind  the  contract  must  be  exercised  reasonably  and 
in  good  faith,  and  not  capriciously  (»)  :  but  if  this 
limitation  be  observed,  the  present  tendency  of  the 
Courts  is  not  otherv.'ise  to  interfere  wdtli  the  effect  of 
such  a  condition  by  enforcing  specific  performance 
against  a  vendor  who  has  availed  himself  of  the  letter 
of  a  stij)ulation  entitling  him  to  rescind.  The  con- 
dition is  now  very  frequently  framed  in  such  a  way  as 
to  give  the  purchaser  the  opportunity  of  withdrawing 
the  requisition,  with  which  the  vendor  cannot  or  will 
not  comply  (o)  ;  and  this  certainly  appears  to  be  the 
fair  and  proper  course  to  take. 


Evidence  of 
identity. 


8.  The  purchaser's  right  to  require  evidence  of  the 
identity  of  the  property  sold  with  that  described  in  the 
title-deeds  (p)  is  usually  limited  by  a  stipuLition,  which 
precludes  him  from  calling  for  other  evidence  of  iden- 
tity than  is  afforded  by  comparing  the  descriptions  in 
the  title-deeds  with  that  contained  in  the  contract  (q) . 
But  this  stipulation,  in  its  common  form,  does  not 
enable  the  vendor  to  enforce  specific  performance,  with- 


(m)  This  has  long  been  usual ; 
Falkner  v.  Eqtdtable  Rercrsiunary 
Co.,  4  Drew.  352  ;  Juridical  Socy. 
Papers,  ii.  590  ;  1  Davidson,  Prec. 
Conv. 564, 4th  cd. 

(«)  Re  Dames  and  Wood,  29  Ch. 
D.  626  ;  Re  Glcnton  and  Saunders  to 
Haden,  53  L.  T.  N.  S.  434  ;  Re 
Terry  and  White'' s  Contract,  32 
Ch.  b.  14  ;  Re  Siarr  Bouhett  Bdg. 
Socy.  ana  Sibiiii's  Contract,  42  Ch. 
D.  375  ;  Re  Beighton  and  Harris' s 


Contract,  189S,  1  Ch.  458 ;  see 
Greaves  v.  Wilson,  25  Beav.  290  ; 
Bowman  v.  Uyland,  8  Ch.  D.  588  ; 
Smith   V.    Wallace,    1S95,    1    Ch. 

'  'jp)l  Key  &  Elphinstone,  Prec. 
Conv.  266,  4th  cd. 

(p)  Above,  p.  28. 

('/)  1  Davidson,  Prec.  Conv, 
610,  and  n.,  4th  ed.  ;  520,  5th  ed.  ; 
1  Key  &  Elphinstone,  Prec.  Conv. 
262,  5th  ed. 
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out  further  evidence  of  identity,  if  sucli  comparison 
afford  no  evidence  that  the  property  sold  corresponds 
with  that  or  part  of  that  described  in  the  deeds  (r) . 

9.  It  is  usually  provided  that  errors  of  description  Errors  of 
shall  not  annul  the  sale,  and  either  that  no  compen-  t'escnption ; 

'  i  compensa- 

sation  or  that  reasonable  compensation  shall  be  allowed  tion. 

therefor  (.s).  The  better  opinion  is  that  an  agreement 
allowing  no  compensation  for  errors  of  description  applies 
to  all  errors,  both  great  and  small,  so  as  to  preclude  the 
purchaser  from  requiring  (as  otherwise  he  might  re- 
quire {f)  )  specific  performance  of  the  contract  with  com- 
pensation :  but  it  is  held  that  the  vendor  is  not  thereby 
enabled  to  force  upon  the  purchaser  a  property  which 
has  been  substantially  misdescribed  {/().  An  express 
contract  to  make  compensation  for  errors  of  description 
does  not  appear  to  add  or  subtract  anything  to  or  from 
the  purchaser's  ordinary  right  to  enforce  specific  per- 
formance of  the  contract  with  compensation  (r)  :  but  it 
gives  him  the  right,  which  he  would  not  otherwise 
possess  {ir),  to  recover  compensation  for  an  error  inno- 
cently made  by  the  vendor  but  not  discovered  until 
after  the  completion  of  the  contract  (.r).  The  vendor 
cannot,  by  reason  of  a  condition  to  allow  compensation, 
oblige  the  pui-chaser  to  take  a  property  substantially 
different  from  that  sold  {//)  ;  but  such  a  condition  may 
cover  a  considerable  deficiency  in  quantity  oven  when 
the  vendor  is  seeking  to  enforce  [the  contract,  if  the 


(?■)  Floucr  V.  Ilartopp,  6  Beav.  v.   VhUteinore,  L.  R.  8  Eq.  G03  ; 

476;    C'lirling  Y.  Austin,  2  Dr.   &  lie  Terry  and  While's  t'oniract,  32 

Sm.  129 ;  and  see  Sujr.  V.  &  P.  Ch.  D.  14  ;  2  Dart,  V.  &  P.  740 ; 

26  ;    1  Dait,  V.  &  P.  174,  175.  Jacobs  v.  Bevell,  1900,  2  Ch.  8.i8. 

(.s)   I  Davidson,  Preo.  Conv.  559,  (r)  2  Dart,  V.  &  P.  741  ;  above, 

4tli  ed. ;  464,  5tli  ed.  ;   1   Key  &  p.  36. 

Elphinstone,  Prec.  Conv.  267,  4th  [w)  Jolife  v.  Baker,   11  Q.  B. 

ed.  D.  255. 

[t)  See  above,  p.  .36.  (.i)  I'ahncr  v.  Jolntsoi,  13  Q.  B. 

{>()  lYkvllv.  Chambers,  11  C.  B.  D.  351. 
996  ;   Cordin(/lc>/  v.  Cheeseborough,  (i/)  Flight  v.  Booth,  1  Bing.  N. 

4  De  G.  F.  ifc  J.  379  ;    Whittcmore  C.  370,  4  L.  J.  N.  S.  C.  P.  66. 
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Court  be  satisfied  that,  substantially,  the  purcliaser  will 
get  the  sort  of  property  he  contracted  to  buy  (z) .  It  is 
considered  that  a  condition  precluding  any  right  to 
compensation  is,  on  the  wliole,  more  advantageous  to 
the  vendor  {a) . 

Conveyance."  10.  The  execution  of  the  conveyance  by  the  vendor 
and  the  pajTuent  of  the  balance  of  the  price  by  the  pur- 
chaser on  the  day  fixed  for  completion  is  usually  the 
subject  of  express  provision ;  and  it  is  generally  stipu- 
lated that  the  purchaser  shall  bear  the  expense  of  any 
assurance  or  act  necessary  for  getting  in  or  releasing  any 
outstanding  estate  or  interest  or  perfecting  the  vendor's 
title  (/>)  ;  and  it  is  sometimes  declared  that  the  purchaser 
shall  bear  the  expense  of  the  concurrence  in  the  convey- 
ance of  all  necessary  parties  other  than  the  vendor  (f). 


Apportion- 
ment of  rents 
and  out- 
goings. 


11.  It  is  usual  to  provide  expressly  that  the  vendor 
shall  be  entitled  to  possession  or  receipt  of  the  rents  and 
profits  and  liable  to  discharge  the  outgoings  up  to  the 
day  fixed  for  completion,  and  the  purchaser  afterwards ; 
and  that  the  rents  and  outgoings  shall,  if  necessary,  be 
apportioned  for  this  purpose  (d). 


Interest  in  12.  It  is  usually  stipulated  that  the  purchaser  shall 

case  of  delay  •    •  l     l  'nij.  v  -i  i 

in  completion.  V^J  mterest  at  a  specmed  rate  on  his  unpaid  purchase- 
money,  if  from  any  cause  whatever  the  purchase  be  not 
completed  on  the  day  fixed  for  completion  (e).  If  the 
purchaser  bind  himself  to  pay  interest  by  an  express 
stipulation  in  terms  like  these,  he  must  pay  interest  in 


(s)  lie  Fauret/  and  Holmes,  42 
Ch.  D.  1.50. 

[a)  1  Davidson,  Tree.  Conv. 
468,  5th  ed. 

{b)  See  above,  p.  38  ;  1  David- 
son, Prcc.  Conv.  570,  612,  and  n., 
4th  ed.  ;  1  Key  &  Elphinstonc, 
Prec,  Conv.  263,  4th  ed. 


((■)  See  above,  p.  38. 

{d)  See  above,  pp.  40,  41  ;  1 
Davidson,  Free.  Conv.  613,  4th 
ed. ;  1  Key  &  Elphinstone,  Prec. 
Conv.  259,  4th  ed. 

[r)  See  above,  p.  41  ;  1  David- 
son, Prec.  Conv.  576,  613,  4th 
cd.  ;  483,  522,  5th  ed. 
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case  of  delay  in  completion,  notwithstanding  that  the 
delay  be  attrihutahle  to  the  state  of  the  title  or  other- 
wise to  the  vendor  ;  and  he  will  not  be  relieved  from  this 
obligation  unless  the  delay  be  caused  by  the  vendor's 
vexatious  conduct,  dealing  in  bad  faith  or  gross  negli- 
gence (./').  Nor  can  he,  according  to  the  better  opinion, 
discharge  himself  from  his  liability  to  pay  interest  by 
appropriating  his  money  to  the  purchase  (r/).  Sometimes 
the  contract  is  so  worded  as  to  bind  the  purchaser  to  pay 
interest  in  case  of  delay  in  completion  arising  from  any 
cause  whatever  other  titan  the  u-ilfttl default  of  tJio  vendor ; 
and  in  such  case  the  purchaser  must  pay  interest  unless 
the  vendor  were  in  wilful  default,  and  such  default 
were  the  effective  cause  of  the  delay  {h).  In  this  form 
the  stipulation  has  been  fruitful  of  litigation,  with  the 
result  that  little  else  has  been  clearly  established  than 
the  futility  pointed  out  by  Lord  Bowen  of  attempting 
a  precise  definition  of  the  meaning  of  "  wilful  default  " 
in  such  contracts  (/),  and  the  question,  what  conduct 
amounts  to  wilful  default,  can  only  be  solved  by  con- 
sideration of  the  circumstances  of  each  particular  case  [J). 


(/)  Shencin  v.  S/udxpnn;  5  De  3  Ch.  28L 

G.  M.  &  G.  517,  529  ;  Bunnerman  (J)  See  Jie  Young  and  Harstons 

V.  Clarke,   3  Drew.   632;    Vickers  Contract,  31  Ch.  D.  168,  where  it 

V.  Hand,  26  Beav.  630  ;    lI'ilHains  was  held   wilful  default  for  the 

V.  Ghnton,  L.  R.  1  Ch.  200  ;  Sug.  vendor   to    go    abroad   two  day.s 

V.  &  P.  633-7;  Dart,  V.   &  T.  before  the   day  fixed    for   com- 

144,  719,  723.  pletion;  He  Met  I  hi  y  and  Merton's 

{g)  Re  Riley   to  Strcatjield,    34  Contract,   1893,   3  Ch.  269,  where 

Ch.  D.  386.  a    mortgagee    was    abroad    and 

(A)  See  Re  Mayor  of  London  and  the  vendor  relied  on  a  power  of 

Tubbs'    Contract    and    Bennett    v.  attorney   from   him,   which   was 

Stone,  cited  below.  held  insufficient — this  was   cou- 

(i)  Default  ia  said  to  mean  not  sidered  wilful  default ;  Re  JIayor 

doing  what  is  reasonable  in  the  of  London    and    Tabbm''     Contract, 

circumstances  ;    wilful   to   imply  1894,     2    Ch.     524,     where    the 

nothing  blameable,  but  merely  the  vendors,  having  omitted  to  exa- 

result  of  the  spontaneous  action  mine  their  title,   misdescribed  it 

of  the  will ;  Bowen,  L.  J.,  31  Ch.  in  the   contract — this   was   con- 

D.  174,  175;  "  moral  delinquency,  sidered   by   Lindley  and   Lopes, 

intentional  delay,  wilful  obstruc-  L.  JJ.,  not  to  be  wilful  default, 

tion  on  the  part  of  a  vendor  may  diss.    Kay,    L.    J.  ;     Re    jnisoni 

be  all  absent,  and  yet  there  may  and    Stevens'     Contract,     1894,     3 

be  wilful  default"  ;  C.  A.  1893,  Ch.  546,  where  it  was  held  wilful 
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Right  to  re- 
sell. 


1-3.  In  conditions  of  sale  by  auction  the  vendor 
usually  reserves  the  right  to  re-sell  the  property,  if 
the  purchaser  fail  to  comply  with  the  conditions,  and 
to  recover  from  the  piu'chaser  any  deficiency  in  price 
occurring  on  the  re-sale.  But  such  a  stipulation  is  not 
conmionly  inserted  in  contracts  of  private  sale.  A  re- 
sale under  such  a  condition  operates  as  a  rescission  of 
the  original  contract.  The  vendor  is  therefore  entitled 
to  retain  for  his  own  benefit  any  excess  over  the  original 
contract  piice  which  may  bo  realised  on  the  re-sale  (/«•). 


Conditions  of        The  following  is  a  simple  form  of  conditions  of  sale 
ti!m  of  free-      by  auction  of  freeholds  in  one  lot.     They  are  intended 
holds  in  one     ^q  j^g  annexed,    to   particulars  of    sale  containing   the 
description  of  the  property  offered  :  — 


Bidding' ; 
right  to  bid 
reserved. 


Deposit ;  con- 
tract to  be 
sigTied. 


1.  No  person  shall  advance  less  than  /.  at  a 
bidding,  and  no  bidding  shall  be  retracted  (in).  There 
will  be  a  reserve  price ;  and  the  vendor  reserves  the 
right  to  bid  in  person  or  by  his  agents  as  often  as  he  or 
they  may  please  {h).  Subject  to  the  rights  so  reserved 
to  the  vendor,  the  highest  bidder  shall  be  the  purchaser. 
If  any  dispute  shall  arise  respecting  a  bidding,  the  pro- 
perty shall  be  put  up  again  and  resold. 

2.  The  purchaser  shall  immediately  after  the  sale 
pay  a  deposit  of  10/.  per  cent,  of  his  purchase-money 
into  the  hands  of  [f/ie  auctioneer  or  t//c  vendor^ s  solicitoni] 
and  sign  the  subjoined  agreement  (o). 


default  for  a  vendor  of  copyholds 
not  to  have  procured  certain  ad- 
missions necessary  to  enable  him 
to  convey  the  legal  estate ;  Re 
S'.rafford  and  Maples,  189G,  1  Ch. 
23o,  where  Kekewich,  J.,  held  it 
wilful  default  for  a  vendor  not  to 
have  procured  the  concurrence  of 
necessary  parties  to  the  convey- 
ance ;  lie  Woods  and  Lewis's  Con- 
tract, 1898,  1  Ch.  433,  2  Ch.  211 ; 
North  V.  Percival,  1898,  2  Ch.  128; 
Bennett  v.  Stone,  1902,  1  Ch.  226  ; 


1903,  1  Ch.  509,  where  fom- 
judges  were  exactly  divided  in 
opinion  whether  it  was  wilful 
default  for  a  vendor  to  insist  in 
good  faith  upon  an  unreasonable 
contention  as  to  the  form  of  the 
conveyance. 

(k)  Ex  parte  Eitntcr,  6  Ves.  94 ; 
Lamond  v.  Bavall,  9  Q.  B.  1030; 
Sug.  V.  &  P.  39. 

[ni)  See  above,  pp.  18,  4". 

(«)  See  above,  pp.  21,  47. 

(o)  See  above,  pp.  22,  47. 


OP^  THE  USUAL  CONDITIONS  OF  SALE.  59 

3.  The  fixtures,  timber  and  other  trees,  tollers,  pol-  Fixtures  and 
lards,  saplings  and  underwood  upon  the  property,  down  p^a'fljr  at'a 
to  tlie  value  of  Is.  per  stick,  shall  be  paid  for  by  the  valuation, 
purchaser  at  a  valuation  to  be  made  as  hereinafter  pro- 
vided, or  failing  such  valuation,  at  their  fair  value  (p). 

The  valuation  shall  be  made  by  two  valuers  to  be  ap- 
pointed one  by  the  vendor  and  the  other  by  the  pur- 
chaser, or  by  an  umpire  to  be  appointed  by  the  valuers, 
or  if  either  the  vendor  or  the  purchaser  shall  refuse  or 
neglect  to  appoint  a  valuer  or  to  notify  his  appointment 
of  a  valuer  to  the  other  j)arty  in  writing  within  seven 
days  after  being  requested  by  the  other  party  to  do  so, 
or  if  the  valuer  appointed  by  either  party  shall  refuse 
or  neglect  to  act  for  seven  days  after  receiving  notice  in 
writing  from  the  other  party  requiring  him  to  proceed 
Avitli  the  valuation,  then  by  the  other  party's  valuer 
alone,  provided  that  his  appointment  shall  have  been 
duly  notified  in  writing  to  the  opposite  party  (q). 

4.  The  title  shall  commence  with  [_a  deed  or  other  Commence- 
indnunent  of  such  a  date,  the  nature  of  wliich  must  he  ^'^^°  ^    ^  ^' 
accurately  set  out{r).     Any  special  conditions  as  to  title, 

uhich  may  be  necessary,  may  be  inserted  here']. 

5.  The   purchaser    shall   send   his   requisitions   and  Time  limited 
objections  (if  any)  in  respect  of  the  title  and  all  matters  reqviisitions 
appearing  on  the  abstract,  particulars  or  conditions  to  on  title,  &c. 
the  office,  No.  — ,  Street, of  Messrs. , 

the  vendor's  solicitors,  within  twenty-one  days  from  the 
day  of  the  delivery  of  the  abstract,  and  in  this  respect 
time  shall  be  of  the  essence  of  the  contract  (.v).     In 

{]))    See    above,    p.    50.       In  must  be  expressly  provided  for, 

many  eases  it  would  be  sufficient  if  desired.     See  Bos  v.  Hchham, 

to  say  "by  two  valuers,  or  their  L.  R.  2  Ex.  72. 
umpire,  to  be  appointed  in  the  ((/)  The  last  words  are  inserted 

usual  way,  or  otherv\ise  at  their  to  remind  the  parties  of  the  fact, 

fair  value"  :   but  this  would  not  that  the  appointment  of  a  valuer 

authorize  one  party's  valuer,  in  is  not  completely  made  until  it 

case  of  the  default  of  the  other  has  been  notified  to  the  opposite 

party  or  his  valuer,  to  make  a  party;  Jl';*' v. //rt>vj«,  11  Q.  B.  7. 
valuation  binding  on   the  other  [r]  See  above,  p.  51. 

party.     That  is  a  matter  which  (a)  See  above,  p.  51. 
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Reservation 
to  vendor  of 
right  to 
resciud  the 
contract. 


Identity. 


Xo  compensa- 
tion for  errors 
of  descrip- 
tion. 


default  of  or  subject  only  to  any  sucli  requisitions  and 
objections  so  made,  the  purchaser  shall  be  takfn  to  have 
accei')ted  tlie  title. 

6.  If  the  purchaser  shall  insist  on  any  requisition  or 
objection  as  to  tho  title,  evidence  of  title,  conveyance, 
possession,  receipt  of  rents  or  any  other  matter  appearing 
on  the  abstract,  particulars  or  conditions  or  connected 
with  the  sale,  which  the  vendor  shall  be  unable  or  un- 
willing to  remove  or  comply  with,  the  vendor  shall  be 
at  liberty,  notwithstanding  any  negotiation  or  litigation 
in  respect  of  such  requisition  or  objection  (/),  to  give  to 
the  j)urchaser  or  his  solicitor  notice  in  writing  of  his  in- 
tention to  rescind  the  contract  for  sale  unless  such  requi- 
sition or  objection  be  withdrawn  ;  and  if  such  notice  be 
given  and  the  requisition  or  objection  be  not  withdrawn 
within  ten  days  after  the  day  on  which  the  notice  was 
sent,  the  contract  shall  without  further  notice  be  re- 
scinded {ti).  The  vendor  shall  thereupon  return  to  the 
purchaser  his  deposit,  but  without  any  interest,  costs  of 
investigating  the  title,  or  other  compensation  or  paj-- 
ment  whatever. 

7.  The  purchaser  shall  admit  the  identity  of  the  pro- 
perty purchased  with  that  comprised  in  the  muniments 
offered  by  the  vendor  as  the  title  to  such  property,  upon 
the  evidence  afforded  by  a  comparison  of  the  descrip- 
tions contained  in  the  particidars  of  sale  and  in  the 
muniments  (/). 

8.  The  property  is  believed,  and  shall  be  taken  to  be 
correctly  described  as  to  quantity  and  otherwise.  The 
property  is  sold  subject  to  all  chief  and  other  rents, 
rights  of  way  and  water,  and  other  easements  (if 
any)  charged  or  subsisting  thereon,  and  to  all  leases, 


(<)  These  words  will  not  enable 
the  vendor  to  rescind  after  final 
judgment  has  been  given  against 
him  in  a  proceeding  for  determin- 
ing the  validity  of  some  objection 


taken  by  the  purchaser  ;  lir  Arhih 
and  ChiM\s  Contract,  1891,  1  Ch. 
GOl. 

(m)  See  above,  p.  54. 

(r)  See  above,  p.  64. 
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tenancies,  and  occupations,  whether  mentioned  in  the 
particulars  of  sale  or  not ;  and  to  all  rights  and  claims 
of  lessees,  tenants  and  occupiers  (»).  If  any  error,  mis- 
statement, or  omission  be  discovered  in  the  particulars  of 
sale,  the  same  shall  not  annul  the  sale,  nor  shall  any  com- 
pensation be  allowed  by  the  vendor  in  respect  thereof. 

y.  The  purchaser  shall  pay  the  remainder  of  his  pur-  Ctinpl'-ticn. 
chase-money,  and  the  value  of  the  fixtures,  timber  and 
other  trees,  tellers,  pollards,  saplings,  and  underwood,  on 

the day   of  next,  at  the  office   aforesaid  of 

Messrs. to  the  vendor  or  as  he  shall  in  writing  or 

otherwise  duly  authorize.  Upon  such  payment  the 
vendor  and  all  other  necessary  parties  (if  any)  will 
execute  a  proper  assurance  of  the  property  to  the  pur- 
chaser ;  but  such  assurance,  and  every  other  assurance 
and  act  (if  any)  which  shall  be  required  by  the  pur- 
chaser for  getting  in,  surrendering,  or  releasing  any  out- 
standing estate,  light,  title,  or  interest,  or  for  completing 
or  perfecting  the  vendor's  title,  or  for  any  other  purpose, 
shall  be  prepared,  made,  and  done,  by  and  at  the 
expense  of  the  purchaser  (,/')  ;  and  every  such  assurance 
shall  be  left  at  the  office  aforesaid  not  less  than  ten  days 
before  the  said day  of next. 

10.  The  rents  will  be  received,  possession  retained  lieiits,  out- 
goings, &c. 

(ir)  General  words  like  these,  (x)  Words  like  these  have  been 
which  must  of  course  be  modified  held  to  throw  upou  the  purchaser 
according  to  the  nature  of  the  the  costs  of  the  concurrence  in 
property  sold,  are  inserted  to  the  conveyance  of  the  vendor's 
protect  the  vendor  against  rents,  mortgagees ;  lie  Willett  and  Ar- 
easements  or  tenants'  claims  of  gcnti,5  Times  L.  R.  476.  But  if 
which  he  may  be  unaware  at  the  it  be  intended  that  the  purchaser 
time  of  sale.  They  would  not  shall  bear  the  expense  of  the  con- 
enable  him  to  enforce  specific  currence  in  the  conveyance  of 
performance  of  the  contract  sub-  necessary  parties  other  than  the 
ject  to  any  rents,  easements  or  vendor,  it  is  better  to  make  an 
tenancies,  which  would  be  serious  express  stipulation  to  that  effect ; 
incumbrances  and  were  known  to  see  above,  pp.  38,  56.  If  the 
the  vendor,  but  not  mentioned  in  vendor  has  a  clear  title  in  him- 
the  particulars  ;  Heywood  v.  Mai-  self  it  is,  of  course,  unnecessary, 
lalieu,  25  Ch.  D.  357  ;  Xotti)ig}ia»i  and  it  is  simply  depreciatory  to 
Brick  ^-  Tile  Co.  v.  Bulkr,  16  Q.  stipulate  that  the  purchaser  shall 
B.  D.  778  ;   1  Dart,  V.  &  P.  177.  bear  the  expense   of  getting  in 

any  outstanding  estate. 
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luterest. 


Memoran- 
dum to  be 
indorsed  on 
the  condi- 
tions. 


and  the  outgoings  discharged  hy  the  vendor  up  to  the 

said day  of  nest.      As  from  that  day  the 

outgoings  shall  be  discharged,  the  rents  received  and 
possession  taken  by  the  purchaser.  The  rents  and  out- 
goings shall,  if  necessary,  be  apjjortioned  between  the 
vendor  and  the  purchaser  for  the  purpose  of  this  condi- 
tion.    If  from  any  cause  whatever  the  purchase  shall 

not  be  completed  on  the  said day  of next, 

the  purchaser  shall  pay  interest  on  the  remninder  of  his 
purchase-money  and  on  the  aforesaid  value  of  the 
fixtures,  timber  and  other  trees,  tellers,  pollards,  sap- 
lings and  underwood,  at  the  rate  of  /.  per  cent,  per 

annum,  from  that  day  until  the  purchase  shall  be  com- 
pleted ;  and  shall  not  be  entitled  to  any  compensation 
for  the  vendor's  delay  or  otherwise  (;:). 

11.  If  the  purchaser  shall  fail  to  comply  with  the 
above  conditions,  his  deposit  shall  thereupon  be  forfeited, 
and  the  vendor  shall  be  at  liberty  to  resell  the  property 
at  such  time,  in  such  manner  and  subject  to  such  condi- 
tions, as  he  shall  think  fit ;  and  any  deficiency  in  price 
which  may  happen  on,  and  all  expenses,  which  may 
attend  the  resale,  shall  immediately  afterwards  be  paid 
by  the  defaulter  to  the  vendor ;  and,  in  case  of  non- 
payment, shall  be  recoverable  by  the  vendor  as  liqui- 
dated damages  {a). 

I  \_infierf  name  and  dcseviption']  hereby  acknowledge 

that  on  the  sale  by  auction  this day  of  of 

the  property  mentioned  in  the  foregoing  particulars  I 
was  the  highest  bidder  and  was  declared  the  purchaser 
thereof  subject  to  the  foregoing  conditions  at  the  price 

of /.,  and  that  I  have  paid  the  sum  of /.  by  way 

of  a  deposit  and  in  part  payment  of  the  said  purchase- 
money  to  [the  auctioneer']  and  I  hereby  agree  to  pay  the 


{z)   See  above,  p.  56. 


{a)   See  above,  pp.  42 — 45,  58. 
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remaiuder  of   the    said   purchase-money  and  complete 
the  said  piu-chase  according  to  the  aforesaid  conditions. 
As  witness  my  hand  this day  of . 

[riircZ/asei-.'] 

As  agent  for  Mr.  [^insert  rri/dor^'i  nainc  and  dcscrip- 
fioii  {b)'\  the  vendor,  I  ratify  this  sale  and  acknowledge 

the  receipt  of  the  said  deposit  of /. 

[_At(cfioiicer.] 

The  above  conditions  are  in  common  form  ;  but  they 
are  of  course  drawn  exclusively  in  the  vendor's  interest. 
It  is  not  found,  however,  that  purchasers  are  deterred 
from  bidding  by  such  conditions,  at  all  events,  in  London 
sales  (c).  In  the  provinces,  lands  are  often  sold  subject 
to  the  common  form  conditions  of  the  local  law  society  ; 
and  some  of  these  conditions  are  far  more  favourable  to 
purchasers  than  those  set  out  above  (d). 

A  few  words  may  be  added  here  with  regard  to  what  Special  con- 
are  called  special  conditions  of  sale,  which  are  conditions  sale, 
requiring   the   purchaser   to    accept  a  title  shorter  or 

(/>)  See  above,  p.  5.  dical  Society  Papers,  ii.  589  sq. 

(c)  This  seems  to  have  been  the  Before    this,    the    conditions    of 
case  during  the  latter  half  of  the  sale  by  auction  were  usually  far 
last  century;  see  1  Davidson,  Prec.  less  stringent;  see  2  Sug.  V.  &    - 
Conv.   605,    506,   4th  ed.  ;  Juri-  P.  107G,  11th  ed. 

(d)  Thus  under  the  common  form  conditions  of  sale  of  the  Birming- 
ham Law  Society,  the  purchaser  expressly  contracts  to  pay  interest 
at  bl.  per  cent,  on  delay  in  completion,  but  is  allowed,  if  such  delay 
shall  arise  from  any  cause  other  than  his  own  neglect  or  default,  to 
appropriate  his  money  to  the  purchase  by  placiug  it  to  a  deposit 
account  in  a  bank  and  giving  notice  of  such  deposit,  aud  is  thence- 
forth chargeable  only  with  the  interest  given  on  the  deposit  ;  the 
expense  of  perfecting  the  vendor's  title  or  of  conveyance  by  necessary 
parties  other  tlian  the  vendor  is  left  to  fall  on  the  vendor  ;  the 
vendor  has  to  bear  the  cost  of  production  of  any  documents,  which 
are  in  the  possession  of  a  mortgagee,  or  other  incumbrancer,  or  of  a 
person  obUged  to  produce  them  at  the  vendor's  request ;  the  vendor 
is  empowered  to  rescind  only  if  he  is  unable  or  on  the  ground  of 
expense  unwilling  to  comply  with  some  requisition  ;  and  compensa- 
tion is  to  be  given  for  errors  of  description  if  pointed  out  before  com- 
pletion. The  conditions  of  the  Bristol,  Liverpool  aud  Manchester 
Law  Societies  are  nearly  as  favourable  to  purchasers.  ^^^  ifi^-e- — — - 

«#--JVl  'c^«->--6eW    ^rj-V-t^v^.-y^  OJi.^    ^3-<^    -m.^^-    ,0^      7%XJV.-£--i^^      v-ir.-_f4-»^'-^    'Q 
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otherwise  less  perfect  thau  lie  would  bo  entitled  to 
demand  under  an  open  contract,  or  to  take  the  property 
sold  subject  to  some  incumbrance,  easement  or  right  in 
favour  of  other  persons.  Such  conditions,  in  order  to 
be  completely  binding  on  the  purchaser,  must  be  framed 
with  very  great  care.  It  is  true  that,  at  law,  a  pur- 
chaser may  be  bound  by  a  contract  to  buy  a  property 
subject  to  some  defect  of  title  or  otherwise,  according 
to  the  plain  meaning  of  the  words  used ;  and  so  may 
have  no  right  to  recover  his  deposit  if  he  object  to 
comply  with  the  condition  {c).  But  in  equity  a  vendor 
will  not  be  entitled  to  enforce  the  specific  performance 
of  such  a  contract  unless  he  has  acted  in  the  greatest 
good  faith.  If  therefore  the  special  condition  be  in  any 
way  misleading,  that  is,  if  it  do  not  fairly  and  explicitly 
call  the  purchaser's  attention  to  the  defect  to  which  he 
is  to  submit,  or  if  it  contain  any  material  misrepresen- 
tation however  innocently  made,  as  to  a  matter  of  fact, 
the  Court  will  not  oblige  the  purchaser  specifically  to 
perform  the  contract  (/).  And  if  the  condition  be 
obscurely  or  ambiguously^  expressed,  it  will  be  construed 
in  favour  of  the  purchaser  (g).  But  if  the  facts  of  the 
case  be  honestly  and  clearly  stated,  the  condition  will 
be  binding,  although  the  legal  effect  of  the  facts  be  not 
stated  (//).  A  very  common  instance  of  a  special  con- 
dition of  sale  is  that  requiring  a  purchaser  of  freeholds 
to  accept  a  title  commencing  with  some  instrument  less 


(c)  Best  V.  Ilamand,  12  Ch.  D.  Coop.  308,   2  Sw.  287  ;  Hart  v. 

1;  Be  Davis  and  Cavey,  iO  Ch.-'D.  Suainc,   7   Ch.   D.   42;  Joliffe  v. 

601,  607  ;  Re  Xational  Provincial  Baker,  11  Q.  B.  D.  255. 

lianlc  of  England  and  2I((rsh,\^^o,  ,  \    c  t  ,  t^    c   n 

1  ni,    lofi .    e    t,  „    ^7  „  .  ,   ^Q(\:^  w)  'y'/mcns  V.  James,  1  i.  &  0. 

I  Oh.  190      kcott  V.  Alvarez,  189o,  ^  v<     /o-    inn      c.    ^  i.- 

■1  nv.    cn'3  .   „v„„„    ^„    <i^     'JO  C  C  48/,  490;   beaton  v.  Mapp, 

1  Ch.   603       above,  pp.  61,   61.  n  r^    ^^     cL-:.     rt-n        uT     J  Tif  J 

{/)  Me  Banister,  Broad  y.  Mun-  ^  ^^^U^°^^  ^^  'J^n'^Z-'  ^**'^" 

J,  12  Ch.D.  131  ;  Me  Marshand  ''"'  *  ^«  ^-  ^-  ^  ^-  '^'■ 
Earl   Granville,  24    Ch.    D.    11  ;  (/;)    Smith   v.    Watts,  4   Drew. 

Nottingham   Patent   Brick  ^-    Pile  ^38  ;  Me  Sandbach  and  Edmondson's 

Co.   V.   Butler,  16  Q.  B.  D.  778.  Contract,    1891,    1    Ch.   99;  com- 

As  to  fraudulent  misrepresenta-  pare  Tniliams  v.  Wood,  10  W.  R. 

lion,  see  Edivards  v.  M''Leay,  G.  1005. 
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than  forty  years  old ;  in  such  cases,  as  we  have  seen, 
the  vendor  cannot  enforce  specific  performance  accord- 
ing to  the  letter  of  the  contract,  if  this  instrument  be 
not  a  good  root  of  title  (/).  So  if  it  be  intended  that 
the  purchaser  shall  take  the  land  subject  to  covenants 
restrictive  of  its  user,  it  must  be  clearly  indicated  that 
he  is  to  buy  subject  to  an  incumbrance  of  this  nature  (/), 
The  construction  of  special  conditions  of  sale  is  the  same, 
whether  they  be  made  on  a  sale  by  public  auction,  or 
contained  in  a  contract  of  private  sale  (/.•). 

Having  thus  considered  the  conditions  usually  made  stipulations 
on  sales  by  auction,  it  remains  to  inquire  what  stipula-  coi|°™t  f 
tions  are  generally  inserted  in  formal  agreements  for  private  sale. 
sale  by  private  contract.  The  practice  in  this  respect 
has  undergone  remarkable  fluctuation.  We  find  that 
down  to  the  end  of  the  first  half  of  the  last  century 
vendors  were  apparently  content  to  undertake  by  ex- 
press stipulation  the  obligations  which  the  law  cast 
upon  them  in  the  case  of  an  open  contract ;  notwith- 
standing that  those  obligations,  including  the  duty 
of  proving  a  good  sixty  years'  title  at  the  vendor's 
expense,  were  far  mere  onerous  than  they  are  at  pre- 
sent (/).  After  this,  a  time  of  exceptional  prosperity 
brought  about  a  brisk  market  for  the  sale  of  land,  and 
purchasers  could  be  found  who  would  agree,  not  only  on 
sales  by  auction  (y;?),but  on  private  sales,  to  stipulations 
limiting  the  time  for  deducing  title,  giving  the  vendor 
the  right  to  rescind  in  case  of  a  disagreeable  requisition, 
throwing  upon  the  purchaser  the  expense  of  procuring 
all  evidence  of  title  not  in  the  vendor's  possession  and 

(i)  Re  Marsh  and  Earl  Grmiville,  (k)  Rhodes  v.  Ibbetson,  4  De  G. 

24   Ch.   D.    11;    above,   pp.   34,  M.  &  G.  787,  793. 

51.  (0  See  1  Bythewood  &  Jarman, 

(j)  See  Phillips  v.    Caldcleugh,  Prec.    Couv.    3rd    ed.    by    Sweet 

L.  R.  4   Q.   B.    159;   Nottingham  (1841),  pp.  490,  500;   Sug'.  V.  & 

Fatcnt  Brick  and  Tile  Co.  v.  Butler,  P.  52,  1076,  11th  ed.  (1846). 

16  Q.  B.  D.  778.  [m)  Above,  p.  63,  n.  (e). 

w.  5 


66  OF  TKE  USUAL  CONDITIONS  OF  SALE. 

even  of  the  concurrence  in  the  conveyance  of  all  neces- 
sary parties  other  than  the  vendor,  and  binding  the 
purchaser  to  pay  interest  on  delay  in  completion  "  from 
any  cavise  whatever  "  {)i).  Then  legislation  took  place, 
entii'ely  in  vendors'  favoiu* ;  and  not  only  was  the  time 
for  deducing  title  limited  to  forty  years  on  open  con- 
tracts (o),  but  the  expense  of  procuring  all  evidence  of 
title  not  in  the  vendor's  possession  was  thrown  on  the 
purchaser  in  the  absence  of  stipulation  to  the  con- 
trary {])).  By  this  time  the  sale  of  land  subject  to 
special  stipulations  drawn  entirely  in  the  vendor's  in- 
terest had  become  so  much  a  matter  of  coiu'se  that 
conveyancers  engaged  in  settling  contracts  for  sale  on 
the  pm'chaser's  behalf  had  almost  abandoned  even  the 
claim  to  protest  {q).  Recently,  however,  a  change  has 
again  taken  place.  Judicial  decisions  upon  the  construc- 
tion of  the  enactment  making  the  purchaser  pay  for  all 
evidence  which  the  vendor  has  not,  have  shown  that  it 
may  work  most  unfairly  to  the  purchaser,  who  has  been 
held  liable  to  pay  the  expense  of  the  production  of  title- 
deeds  in  the  possession  of  the  vendor's  mortgagees  (r), 
and  of  searching  for  a  leading  title-deed  which  was 
absent  from  the  vendor's  possession  (.s).  It  has  also 
been  shown  that  the  contract  to  pay  interest  on  delay 
in  completion  from  any  cause  whatever  (t)  and  the 
stipulation  requiring  the  purchaser  to  pay  the  costs  of 
getting  in  outstanding  estates  (?/)  may  work  great  hard- 
ship on  a  piu'chaser.  Owing  to  these  decisions,  it  is 
thought  that  practitioners  are  again  becoming  sensible 
of  the  duties  incumbent  on  them  when  acting  for  a  pur- 

(n)  See  Juridical  Society  Pa-  Prec.    Conv.    283,    n.,    2Dd  ed.  ; 

pers,  ii.  589  sq.  ;  Davidson,  Prec.  348,  n.,  4th  ed.  ;   316,  n.,  Sth  ed. 
Conv.  vol.  ii.  pt.  i.  1-20,  4th  ed.  {r)  lie    Willett   and  Arffenti,    5 

(1877).  Times  L.  R.  476. 

(o)  Stat.   37  &  38  Vict.  c.  78,  (a)  Jte  Stuart,  Olivant  and  Sea- 

B.  1,  don's  Contract,  189G,  2  Ch.  328. 

[p)  Stat.  44  &  45  Vict.  c.  41,  {t)  See  above,  p.  56. 

s.  3  (6).  (m)  Re    Willett  and  Argenti,  5 

{q)  See  1  Key  &  Elphinstone's  Times  L.  R.  476. 
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chaser ;  and  when  on  private  sales  vendors  propose  the 
same  stipulations  as  they  would  make  on  a  sale  by 
auction,  it  is  no  longer  a  matter  of  course  that  the 
purchaser's  advisers  shall  receive  the  proposal  with 
supine  acquiescence.  Of  course  bargaining  about  the 
conditions  of  sale  is  like  bargaining  about  the  price. 
The  ultimate  decision  dejiends  on  the  willingness  of  one 
party  to  give  in  rather  than  lose  the  contract.  But  a 
purchaser  has  such  good  reason  for  objecting,  on  a 
private  sale,  to  the  conditions  usual  on  sales  by  auction 
that  it  appears  foolish  to  agree  to  them  without  negotia- 
tion. He  is  likely  to  succeed  in  some,  if  not  all  of  his 
contentions ;  and  even  where  he  finds  himself  reduced 
to  the  alternative  of  withdrawing  his  objection  or 
abandoniug  the  purchase,  he  will  often  have  extracted 
valuable  information  showing  why  the  vendor  refuses 
to  give  way,  and  helping  him  materially  in  exercising 
his  own  judgment. 

The  main  reasons  why  a  vendor  does  not  usually  Vendor's 
desire  to  sign  an  open  contract  are  these  : — he  wants  to  noTdesirino- 
obtain  a  deposit  as  a  guarantee  for  the  due  performance  an  open  con- 
of  the  contract ;  he  probably  does  not  want  to  make  out 
the  whole  forty  years'  title  as  required  by  law;  he 
desii'es  above  all  to  be  able  to  rescind  if  a  too  onerous 
requisition  be  made ;  and  he  wants  the  time  stipula- 
tion as  to  making  requisitions  (r)  and  the  express 
contract  to  pay  interest  on  delay  from  any  cause  what- 
ever (ic),  in  order  to  avoid  the  leisurely  procedure  sanc- 
tioned by  the  rule  that  time  is  not  of  the  essence  of 
the  contract  (.r) .  But  the  purchaser  has  only  one 
reason  for  avoiding  an  open  contract,  namely,  the  un- 
favourable position  in  which  the  law  places  him  as 
regards  the  expenses  of  evidence  not  in  the  vendor's 
possession.      In  all  other  respects  an  open  contract  is 

(v)  Above,  p.  51.  {w)  Above,  p.  56.  (.r)  Above,  p.  47. 

5  (2) 
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decidedly  advantageous  to  liim ;  lie  pays  no  deposit,  can 
insist  on  a  good  forty  years'  title  Avithout  fear  that  a 
necessary  Lut  unwelcome  requisition  will  be  met  by  a 
notice  to  rescind,  can  require  the  vendor  to  get  in  out- 
standing estates  or  incumbrances  at  his  own  expense, 
and  need  pay  no  interest  on  delay  in  completion  caused 
by  the  state  of  the  title  or  the  vendor's  fault  (//).  On 
the  whole,  it  seems  advisable  for  an  intending  purchaser 
always  to  offer,  and  if  he  can,  to  procure  the  signature 
of  an  open  contract.  If  the  vendor  be  anxious  to  sell 
and  satisfied  with  the  price  proposed,  such  an  offer  will 
bring  home  to  him  the  advantage  of  bindiDg  the  pur- 
chaser definitely  and  at  once  instead  of  disputing  over 
special  stipulations,  each  of  which  gives  the  buyer  an 
opportunity  of  retiring.  And  if  the  purchaser  profess 
his  willingness  to  sign  an  open  contract  from  the  first, 
he  will  occupy  a  favourable  position  for  negotiating  as 
to  any  special  stijiulations.  I  am  willing,  he  may  point 
out  to  the  vendor,  to  buy  under  the  conditions  imposed 
by  law ;  you  wish  to  modify  them.  Be  it  so  :  but  it  is, 
to  say[i  the  least,  unfair  that  every  special  stipulation 
should  be  in  your  favour.  If  you  expect  to  have  the 
great  advantages  of  receiving  a  deposit  and  being 
enabled  to  rescind  on  receiving  an  unwelcome  requisi- 
tion, advantages  which  you  can  only  acquire  by  special 
stipulation,  you  must  at  least  purchase  them  by  reliev- 
ing me  from  part  of  the  expense  now  cast  on  me  by 
law,  and  you  must  not  expect  me  to  contract  to  pay 
interest  on  delay  caused  by  your  fault. 


Points  to  be 
considered  in 
settling  a 
private  con- 
tract. 


In  settling  a  private  contract  then,  the  object  of  the 
draftsman  acting  for  the  vendor  will  usually  be  to 
obtain  the  insertion  of  the  stipulations  made  on  sales 
by  auction:  while  the  duty  of  a  conveyancer  acting  on 
the  purchaser's  behalf  is  to  oppose  such  provisions  in 


(«/)  See  above,  pp.  22,  28,  34,  38,  42. 
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all  points  where  they  can  be  shown  to  be  unreasonable. 
We  will  now  go  through  the  clauses  in  detail. 

The  payment  of  a  deposit  is  not  an  unreasonable  Deposit, 
requirement,  and  is  usually  demanded,  unless  the  pur- 
chaser be  a  person  of  well-known  solvency  (2).  Nor 
can  such  a  requirement  work  unfairly  to  the  purchaser, 
if  the  contract  be  in  other  respects  an  open  contract ; 
provided  he  be  careful  to  stipulate  for  payment  of  the 
deposit  to  some  responsible  person  as  stakeholder,  and 
not  to  the  vendor  himself  or  to  his  solicitor  as  his 
agent  (a) .  But  if  it  is  proposed  that  the  contract  shall 
contain  special  stipulations  as  to  title,  a  purchaser 
paying  a  deposit  may  find  himself  in  this  predicament, 
which  is  by  no  means  uncommon  : — the  special  condition 
may  be  considered  in  equity  to  be  so  unfairly  drawn 
that  the  Court  will  not  enforce  specific  performance  at 
the  vendor's  suit  without  his  complying  with  some 
requirement  as  to  title,  which  is  prohibited  by  the  letter 
of  the  condition  {b).  The  vendor  may  decline  to  do 
this  ;  and  the  purchaser  cannot  force  him  to  do  it, 
because  if  the  purchaser  apply  for  specific  performance, 
the  vendor  would  not  be  bound  to  prove  more  than  a 
good  title  according  to  the  contract  (r)  ;  and  even  if  he 
failed  to  prove  this,  the  purchaser  would  be  obliged 
either  to  waive  his  objections  to  the  title  and  pay  the 
costs  of  the  inquiry  into  title  {d),  or  submit  to  have  his 
application  dismissed  without  costs  (e) .  And  if,  in  such 
circumstances,  the  purchaser  seek  to  recover  his  deposit, 
he  will  fail,  because  that  is  a  matter  depending  solely 


{z)  Davidson,       Free.      Conv.  302;    Fry,    Sp.     Perf.    §    1320, 

vol.  ii.  pt.  i.  p.  4,  4th  ed.  p.  590,  3rd  ed. 

(«)  See  above,  p.  23.  {e)    Lewis    v.   Loxham,   3    Mer. 

{b)  Above,  pp.  31,  32.  429;    Maiden   v.  Fijson,  9  Beav. 

(e)  Re  Banister,  Broad  v.  Mun-  347  ;   Sug.  V.  &  P.  646  ;   2  Dart, 

ton,  12  Ch.  D.  131,  145  ;    Lawrie  V.  &  P.  1263.       lu  such  case  the 

V.  Lees,  14   Ch.  D.   249  ;  7  App.  purchaser  could   not  recover  his 

Gas.  19.  own  costs  as    damages  at  law; 

id)  Bennett  v.  Fowler,  2  Bcav.  Maiden  v.  Fyson,  11  Q.  B.  292. 
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on  the  effect  of  the  contract  at  law.  And  the  common 
law,  not  recognising  the  unfairness  which  in  equity 
prevents  the  vendor  from  enforcing  the  contract  speci- 
fically, will  regard  the  purchaser  repudiating  the  letter 
of  the  special  condition  as  having  broken  the  contract, 
and  will  not  therefore  aid  him  to  recover  the  deposit  (,/"). 
And  if  he  complain  of  hardship,  he  will  probably  be  told 
that  he  was  a  fool  to  buy  land  on  special  conditions  as 
to  title.  These  considerations  ought  to  bo  present  in  the 
mind  of  a  purchaser's  adviser,  when  it  is  demanded  that 
his  client  pay  a  deposit  and  yet  submit  to  special  con- 
ditions as  to  title  ;  and  he  should  endeavour,  if  he  must 
give  in  to  the  demand,  to  yield  only  at  the  price  of 
some  substantial  concession  to  himself,  as  that  the 
abstract  shall  be  verified  free  of  all  expense  to  the 
purchaser. 


Time  for 
completion. 


It  is  a  matter  of  course  to  fix  a  day  for  completion. 
A  time  should  be  allowed  within  which  it  is  reasonably 
likely  that  all  things  preliminary  to  completion  "\\dll  be 
done.  Too  often  the  day  for  completion  appears  to  be 
fixed  at  hazard,  or  without  any  expectation  that  com- 
pletion shall  really  then  take  place. 


Fixtures  or  It  is  of  course  as  necessary  to  stipulate  expressly, 

valuation.        ^^^^  fixtures  or  timber  shall  be  taken  at  a  valuation,  on 
a  private  sale  as  on  a  sale  by  auction  {(j). 


Commence- 
ment of  title. 


A  piu'chaser  should,  as  a  rule,  resist  the  insertion  in 
a  sale  by  private  contract  of  any  special  stipulations 
limiting  the  vendor's  obligations  in  respect  of  showing 
title,  and  should  only  accept  such  provisions  on  con- 
dition of  concession  in  other  matters  to  himself.  Thus 
if  it  be  proposed  that  the  abstract  commence  with  a 


(/)  Ite  National  Provincial  Bank 
of  England  and  Marsh,  1895,  1 
Ch.    190  ;    Ee  Scott  and  Alvarez, 


1895,    2    Ch.    603 ;     see    above, 
pp.  31,  32. 

{g)  Above,  p.  50. 
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deed  less  than  forty  years  old,  and  that  a  deposit  be 
paid,  the  purchaser  should  require  the  vendor  to  under- 
take expressly  that  the  deed  is  a  good  root  of  title. 
This  would,  it  is  thought,  save  the  purchaser  from 
losing  his  deposit  in  circumstances  such  as  those,  which 
have  just  been  discussed  (/^).  And  further  concessions 
should  certainly  be  demanded  as  the  price  of  consent  to 
any  large  curtailment  of  the  time  for  which  title  is 
required  to  be  shown  by  law  ;  as  that  the  vendor  should 
bear  the  whole  expense  of  verifying  the  abstract. 

It  is  quite  proper  to  provide  in  a  private  contract  for  Limiting 
sending   in    the  purchaser's  requisitions  or  objections  makin^^'requi- 
within  a  limited  time,  to  be  of  the  essence  of  the  con-  sitionsor 
tract  (/).     But  the  piu^chaser  should  take  care  that  a 
reasonable  time  is  allowed  for  perusal  of  the  abstract 
by  his  counsel ;  and  he  should  stipulate  that  the  ab- 
stract be  delivered  within  a  specified  time  {j) . 

It   is  usual   to   reserve  to  the  vendor  the  right  to  Reservation 
rescind,  if  unable  or  unwilling  to  comply  with   some  ri*o-hTto 
requisition,  on  which  the  purchaser  insists  (k).     This  is  rescind  the 
a  stipulation  which  it  is  generally   essential   for  the 
vendor  to  make.     But  as  it  is  no  part  of  an  open  con- 
tract and  is  entirely  one-sided,  the  purchaser  ought  to 
make  its  acceptance  a  ground   of   seciuing  some  ad- 
vantage for  himself.     And  if  he  admit  it,  he  should 
stipulate  that  it  be  qualified  by  providing  that  the  right 
of  rescission  should  only  arise  if  the  vendor  have  some 
reasonable   ground,  as   the   expense,  for   declining   to 
comply  with  the  requisition  (/).     He  should  also  take 
care  that  the   terms  of  the   stipulation  give  him  the 

(A)  Above,  p.  69.  vol.  ii.  pt.  i.  p.  4,  4th  ed.  ;  see 

(i)  Above,  p.  51.  above  p.  54.          ^   ^,  ,  . 

,  -s  a       -L.              CO  (0  See  1  Key  &  Elphinstone, 

{j )  See  above,  p.  52.  p^^^^^  ^^^^^  266,  n.  {b),  4th  ed.  ; 

{k)    Davidson,      Prec.      Conv.       above,  p.  54,  n.  (h). 
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alternative   of 
tion  {))i). 


withdrawing 


the    unwelcome    requisi- 


Expense  of 
verification  of 
the  abstract. 


The  purchaser  ought  to  try  to  oLtain  some  relaxation 
of  his  obligation  to  bear  the  expense  of  procuring  and 
producing  all  evidence  of  title,  which  is  not  in  the 
vendor's  possession  («).  He  should  ask,  according  to 
the  vendor's  eagerness  to  sell  and  the  modifications  of 
the  contract  proposed  on  the  vendor's  behalf,  that  the 
vendor  shall  bear  either  (1)  the  whole  expense  of  verify- 
ing the  abstract,  or  (V)  such  expenses  of  the  production 
for  verification  of  the  abstract  and  the  examination  by 
the  pm-chaser's  solicitors  of  any  documents,  which  the 
purchaser  can  require  to  be  abstracted  and  which  are  in 
the  possession  of  any  other  person  than  the  vendor,  as 
the  vendor  would  be  bound  to  pay  if  the  said  docu- 
ments were  in  his  own  possession,  or  (3)  the  like  ex- 
penses as  to  documents  which  can  be  required  to  be 
abstracted  and  are  in  the  possession  of  a  mortgagee  or 
other  incumbrancer.  The  last  of  these  stipulations 
ought  to  be  proposed  on  the  purchaser's  behalf  on  every 
treaty  for  a  private  sale  (o). 


Evidence  of 
identity. 


The  pui'chaser  should  object  to  any  stipulation  limit- 
ing his  right  to  require  evidence  of  identity  {p),  and 
should  certainly  not  agree,  without  good  reason  shown, 
to  any  stipulation  more  stringent  in  this  respect  than 
the  common-form  condition  on  sale  by  auction  (17). 


Compensa-  As  we  have  seen  (r),  an 

tion  for  errors  pgnsatiou  shall  be  paid  for 

OT  flpscnn.  •■■  ->■ 


of  descrip 
tion 


(?>i)  See  above,  pp.  54,  60. 

(«)  Above,  pp.  28,  37. 

{0)  Such  a  stipulation  is  con- 
tained in  the  common  form  con- 
ditions of  sale  by  auction  of  the 
Bristol,  Liverpool,  and  New- 
castle-upon-Tyne Law  Societies ; 
and  the  Birmingham  Law  Society 


express  stipulation,  that  corn- 
errors  of  description,  is  more 

conditions  are,  as  we  have  seen, 
even  more  favourable  to  the  pur- 
chaser.    Above,  p.  63,  n.  {d). 

(p)  See  Davidson,  Prec.  Conv. 
vol.  ii.  pt.  i.  i^p.  4,  13-16. 
(rj)  See  above,  pp.  28,  54,  60. 
(/■)  Above,  p.  55. 
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favourable  to  the  purchaser  than  the  terms  of  an  open 
contract :  whilst  a  condition,  tliat  no  compensation  shall 
be  made  for  such  errors,  appears  more  advantageous  to 
the  vendor. 

A  purchaser  should  certainly  strike  out  of  a  draft  Conveyance, 
contract  any  provision  throwing  upon  him  the  expense 
of  getting  in  any  outstanding  estate  or  perfecting  the 
vendor's  title,  or  of  the  concurrence  in  the  conveyance 
of  any  necessary  parties  besides  the  vendor  (s).  In 
these  respects  he  should  stand  out  for  the  rights  he 
would  have  under  an  open  contract  (z") .  This  is  only 
reasonable  ;  and  we  have  seen  that,  under  the  common- 
form  conditions  of  the  Birmingham  and  other  law 
societies,  pm-chasers  on  sales  by  auction  are  not  dej)rived 
of  these  rights  (u). 

The  same   provision   is  made  on  a  private  sale  for  Apportion 
apportionment  of  the  rents  and  outgoings  as  on  a  sale  ^^^ 
by  auction  {uii).  goings. 


meut  of  rents 
out- 


It  is  invariably  asked  that  the  purchaser  shall  ex-  interest  in 
pressly  agree  to  pay  interest  on  his  purchase  in  case  of  ?^^^  °*  w^^ 

■••  *^_      '^  /    -^  ^  in  completion. 

delay  in  completion  (r).  But  j)urchasers  are  advised  to 
object  to  a  stipulation  binding  them  to  pay  interest  on 
delay  in  completion  arising  "  from  any  cause  whatever  " 
or  "  from  any  cause  whatever  other  than  the  wilful  de- 
fault of  the  vendor  "  (?r)  ;  not  to  agree  to  an  excessive 
rate  of  interest,  as  51.  per  cent,  under  the  present  con- 
ditions of  the  money  market ;  and  to  stipulate  that,  if 
delay  in  completion  arise  from  the  state  of  the  title  or 
any  other  cause  except  the  purchaser's  own  fault,'^  he 
may  discharge  himself  of  his  liability  to  -pay  interest  by 

(a)  Above,  pp.  56,  Gl.  («')  Davidson,      Tree.      Conv. 

(0  Above,  p.  38.  vol.  ii.  pt.    i.    p.  4,  4th  ed. :    1 

/  \    Ki  CO        /  7\  Key  &  Elphinstone,  Prec.  Conv. 

M  ^^°^^'  P-  63.  n-  (d)-  259,  351,  4th  ed. 
{tm)  Above,  pp.  56,  61.  („,)  ^ee  above,  p.  56.^ 
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duly  appropriating  liis  inonoy  to  tlie  purchase.  Such  a 
stipulation  is,  as  we  have  seen  (.r),  contained  in  the 
common-form  conditions  of  sale  by  auction  of  the 
Bu'mingham,  Bristol,  Liverpool  and  Manchester  Law 
Societies. 

Re-sale.  A  stipulation   reserving  to  the  vendor  the  right  of 

re-sale  on  any  breach  of  contract  by  the  purchaser 
appears  in  well-known  books  of  conveyancing  prece- 
dents among  the  provisions  usual  in  private  sales  (//). 
But  there  is  certainly  no  settled  practice  to  include  such 
a  condition  in  a  private  contract ;  and  if  it  be  inserted 
on  the  vendor's  behalf,  the  purchaser's  advisers  are 
recommended  to  strike  it  out. 

A  form  of  private  contract  for  sale  will  be  found  in 
the  Appendix. 

{x)  Above,  p.  63,  n.  {d).  Key  &  Elphinstone,  Prec.  Conv. 

(y)  Davidson,      Free.      Conv.       268,    351,     4th    ed. ;    242,    319, 
vol.    ii.  pt.   i.  p.  4,  4th  ed.  ;    1       51h  ed. 
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CHAPTER    IV. 

OF  THE  vendor's  OBLIGATION  TO  SHOW  A  GOOD 
TITLE  AND  ITS  DISCHARGE. 

§  1.  Of  tlie  general  nature  of  tlie  proof  required. 

§  2.  Of  the  abstract. 

§  3.  Of  the  verification  of  the  abstract. 


§  1. — Of  the  vendor^ s  obligation  to  show  a  good  title 
and  its  discharge. 

"We  have  seen  {a)  that  every  vendor  of  land  is  bound  Origin  of  the 
to  show  a  good  title  to  the  property  sold  by  him.     This  vendor^mu^t^ 
rule  would  appear  to  be  of  equitable  origin.     The  Courts  show  a  good 
of  Equity,  in  granting  to  a  vendor  the  extraordinary 
relief  of  enforcing  specific  performance  of  the  contract, 
considered  that  it  was  only  fair  to  impose  the  condition, 
that  he  on  his  side  should  prove  that  he  could  actually 
convey  what  he  professed  to  sell  {b).     And  the  obliga- 
tion so  established  in  equity  was  afterwards  held  to  be 
equally  incident  to  the  contract  at  law  (c).     What  the 
vendor  has  to  prove,  in  order  to  fulfil  this  obligation,  is 
that  he  can  convey  that  which  he  contracted  to  sell ; 
that  is  to  say,  if  he  engaged  to  sell  a  freehold  or  copy- 
hold in  fee  (d),  the  fee  simple  free  from  incumbrances,  or 

(a)  Ante,  p.  27.  B.   &  Ad.   992 ;  Doe  d.   Gray  v. 

{b)  Jenkins  V.  Hilcs,6Ye3.6i6,  Stanion,    1    M.    &    W.    69-5,   70L 

653;    White  v.  Foljamhe,  11  Ves.  This  rule   had   no   place   in  the 

337  ;  Deverell  v.  Bolton,   18  Ves.  mediaeval     common    law,    when 

508 ;    Fildes  v.    Hooker,    2   Mer.  feoffees   looked  mainly  to   their 

424 ;  Purvis   v.    Bayer,   9    Price,  feoffors'      warranty     for     their 

488,  518,  519.  security;  see  Wm.s.   Real  Prop. 

(c)  Flurean  v.  ThornhiU,  2  W.  pt.  v.  pp.  548-51,  18th  ed. 

Bl.    1078 ;    Soiiter    v.    Drake,    5  {d)  As  we  have  seen,   a  con- 
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if  tlie  property  sold  were  leasehold,  then  the  term  for 
Proof  of  sixty  which  he  described  it  as  held.     But  the  nature  and  ex- 

vosrs   titiG 

prima  facie  tent  of  the  proof  required  was  defined  by  a  general  rule 
proof  of  a  Qf  equity  and  law,  adopted  from  the  practice  of  con- 
veyancers, whereby  proof  of  title  for  not  less  than  sixty 
years  before  the  contract  was  held  to  be  proof  of  a  good 
title,  if  nothing  appeared  to  the  contrary  {e).  It  is  im- 
portant to  bear  in  mind,  however,  that  this  was  merely 
a  subordinate  rule  limiting  the  amount  of  evidence 
which  the  purchaser  could  require.  It  simply  bound 
the  purchaser  to  accept,  as  proof  of  a  good  title,  evidence 
of  sixty  years'  ownership  ending  in  the  vendor  or  in 
some  person  or  persons  whom  the  vendor  would  have 
the  right  to  direct  to  convey  ;  provided,  however,  that 
nothing  appeared  to  show  that  the  ownership  so  proved 
was  not  full  or  complete.  But  it  was  of  no  avail  to 
show  sixty  years'  title,  if  the  result  of  the  evidence  pro- 
duced were  not  to  discharge  the  vendor's  main  obliga- 
tion, that  is,  to  prove  that  he  could  actually  convey 
what  he  sold  ( /').  Thus  on  the  sale  of  a  freehold  in  fee, 
if  it  were  proved  that  the  vendor  and  his  predecessors 
had  had  possession  and  exercised  acts  of  ownership  for 
sixty  years  back,  that  would  no  doubt  be  jiriind  facie 
evidence  of  a  seisin  in  fee,  and  the  pui-chaser  would  be 
bound  to  accept  the  title  {g).  But  supposing  it  ap- 
peared from  the  vendor's  evidence,  or  the  purchaser 
could  prove  from  other  sources  that  such  possession 
and  ownership  were  enjoyed  under  a  demise  for  a  long 

tract  to  sell  a  piece  of  land,  with  1  De  G.  F.  &  J.  246  ;  Sug.  V.  & 

out  specifying  what  estate  there-  P.  365,  407. 

in   is   to    be    conveyed,   is   con-  ,.^  g^^   ^         y     ^    -p     g^^g  . 

strued  as  a  contract  to  sell  the  jr,.^„^^  ^_  Budlei/,  L.  R.   5  Q.  B. 

■whole    estate    therein,    that    is,  213 
in   the   absence  of    any  limiting 

expressions,     the     unincumbered  (//)  See    Frosser    v.     Jf'n/ts,     6 

freehold  in  fee  ;  above,  p.  34.  Madd.    59;    Cottrell  v.    Jl'atkiim, 

(e)  BarnweUv.  Ban-is,  iT&unt.  1    Beav.    361,    365,    366;  Farr  v. 

430,  432;    Cooper  v.  Emery,  1  Ph.  Lorcgrove,  4  Drew.  170,  177,  178; 

388  ;     Hodgkinson    v.     Cooper,     9  Moullon  v.  Edmonds,  1  De  G.  F. 

Beav.  304  ;  Moulton  v.  Edmonds,  &  J.  246. 
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term  of  years,  it  is  obvious  that  the  evidence  of  sixty 
years'  title  woukl  not  prove  that  the  vendor  could 
convey  the  fee  simple  which  he  sold.  The  purchaser 
therefore  could  require  further  evidence  of  the  vendor's 
title  to  the  fee  simple,  and  if  this  were  not  forthcoming, 
would  have  the  right  to  rescind  the  contract.  It  seems 
worth  while  to  insist  on  this  apparently  simple  distinc- 
tion between  the  main  rule  imposing  the  duty  of  show- 
ing a  good  title,  that  is,  a  title  to  convey  what  was 
sold  (A),  and  the  subordinate  rule  defining  the  manner 
of  proof.  As  a  matter  of  fact,  omission  to  remember 
this  distinction  has  been  a  fruitful  source  of  error, 
especially  in  cases  where  the  time  for  which  title  can  be 
required  to  be  shown  has  been  limited  by  special  stipu- 
lation. In  some  such  cases,  the  vendors,  or  their 
advisers,  would  appear  to  have  forgotten  that  such  a 
stipulation  merely  limits  the  evidence  of  title  that  can 
be  asked  of  them  in  the  first  instance,  and  does  not 
exempt  them  from  the  general  duty  of  proving  that 
they  have  the  right  to  convey  what  they  have  sold  (/). 

A  good  title  then  is  shown  by  proving  such  ownership  Sixty  year»' 

T    1       ,,  ,        ,  1,1  -1  title  had  to  le 

as  is  promised  by  the  contract ;    and  tne  evidence  re-  shown,  as  a 

quired  is  evidence  of  the  exercise  of  acts  of  ownership  ^'"^<^'  ^^  ^^ 

.  1  •  1       •        1  1  p  •   1   cases, 

for  a  period  of  time  which,  m  the  absence  of  special 

stipulation,  was  fixed  at  not  less  than  sixty  years.  The 
rule  requiring  evidence  of  sixty  years'  ownership  in 
proof  of  title  applied  equally  to  a  sale  of  freeholds, 
whether  of  inheritance  or  for  lives,  copyholds  and  lease- 
holds for  years  {j).  In  the  case  of  leaseholds,  if  the 
lease  were  less  than  sixty  years  old,  the  vendor  might 

(/i)  Lcnvrie    v.    Lees,    7    App.  271 ;   16  Q.  B.  D.  778. 
Gas.  19.  {j)  Barnwell  V.  Harris,  1  Taunt. 

(i)  See    Fhillips   v.    Calddeugh,  430;   Coo;7«- v.  imery,  I  Ph.  388; 

L.    R.    4    Q.    B.    159;      WadUcll  Modf/kinsonv.  Cooper,  dBeav.SOi; 

V.     TFolfe,    L.   R.    9   Q.    B.    515;  Moulton  v.  Edmonds,  1  De  G-.  F. 

Nottingham  Patent  Brick  and  Tile  &  J.    246  ;    Sug.   V.   &  P.   365, 

Co.  V.  Butler,  15  Q.  B.  D.  261,  407. 
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When  earlier 
title  could  be 
required. 


1.  Advowson. 

2.  LoDS'term. 


3.  Tithes  or 
property  held 
by  Crown 
grant. 


4.  Reversion- 
ary interest. 


be  required  to  show  the  title  to  the  freehold  for  such  a 
period  as,  with  the  time  expired  since  the  grant  of  the 
lease,  would  make  up  sixty  years  (k).  There  were, 
however,  certain  cases  in  which  the  purchaser  could  call 
for  earlier  title  than  that  of  the  last  sixty  years.  These 
were  the  following  : — 

(1.)  Not  less  than  one  hundi-ed  years'  title  must  have 

been  shown  to  an  advowson  (/). 
(2.)  Upon  a  sale  of  a  long  term  of  years,  the  lease 
must  have  been  produced,  although  more  than 
sixty  years  old.  But  after  the  date  of  the 
lease  the  title  during  the  sixty  years  next 
before  the  date  of  the  contract  for  sale  was 
all  that  could  be  required  (iii). 
{■^.)  Upon  a  sale  of  tithes  or  other  j)roperty  held 
under  a  grant  from  the  Crown,  the  original 
grant  must  have  been  shown,  although  more 
than  sixty  years  old.  After  the  date  of  the 
grant,  only  sixty  years'  title  prior  to  the  con- 
tract need  have  been  shown.  The  intermediate 
title  could  not  be  required  (n). 
(4.)  Upon  the  sale  of  a  reversionary  interest,  its 
creation  must  have  been  shown,  whatever  its 
antiquity  (o) , 


All  these  instances  do  but  illustrate   the   point  on 


{k)  Purvis  T.  Rayer,  9  Price, 
488  ;  Sotder  v.  Brake,  5  B.  &  Ad. 
992.  It  also  applied  to  a  con- 
tract to  grant  a  lease,  whether 
for  lives  or  years,  such  a  con- 
tract being  regarded  as  equiva- 
lent to  a  sale  for  the  time  the 
lease  was  to  run ;  Roiier  v. 
Coombes,  6  B.  &  C.  534 ;  Sug. 
V.  &  P.  367,  n.  (1);  Strauks  v. 
St.  John,  L.  R.  2  C.  P.  37G. 

(/)  Sug.  V.  &  P.  367 ;  1  Dart, 
V.  &  P.  293,  5th  ed.  ;  334, 
6th  ed.  ;  Wms.  Real  Prop.  449, 
13th  ed. 


[m)  Sug.  V.  &  P.  370  ;  Frend 
V.  Rucklcy,  L.  R.  5  Q.  B.  213  ; 
1  Dart,  V.    &   P.   294,   5th   ed.  ; 

335,  6th  edit. ;  Wms.  Real  Prop. 
450,  13th  ed. 

(«)  Pickering  v.  Lord  Sherborne, 
1  Craw.  &  Dix,  254  ;  1  Prest. 
Abst.  30,  2nd  ed.  ;  1  Jann.  Conv. 
by  Sweet,  68  ;  Sug.  V.  &  P.  367 ; 
1  Dart,  V.  &  P.   295,   5th  ed.  ; 

336,  6th  ed. 

[o)  1  Pre-st.  Abst.  19,  2nd  ed. ; 
1  JaiTU.  Conv.  by  Sweet,  61  ;  1 
Dart,  V.  &  P.  294,  oth  ed.  ;  335, 
6th  ed. 
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which  we  have  heen  insisting,  that  the  vendor's  obliga- 
tion is  to  show  that  he  has  the  right  to  convey  what  he 
sold,  and  unless  the  evidence  offered  in  support  of  the 
title  i^rove  this,  it  is  insufficient,  though  it  were  evidence 
of  sixty  years'  ownership.  The  case  of  a  sale  of  lease- 
holds is  particularly  instructive.  On  the  ground  that  a 
purchaser  of  leaseholds  was  entitled  equally  with  a  pur- 
chaser of  freeholds  to  the  assurance  that  he  should  have 
the  very  thing  he  bought,  it  was  held  that  the  vendor 
was  bound  to  produce  the  freeholder's  title  to  grant  the 
lease,  if  the  lease  were  less  than  sixty  years  old  (;;) , 
But  if  the  lease  had  been  granted  more  than  sixty  years 
before  the  sale,  proof  of  sixty  years'  enjoyment  under 
the  lease  would  establish  the  presumption  that  it  had 
been  well  granted,  and  in  such  case  the  freeholder's 
title  could  not  be  called  for  ;  although  the  lease  itself 
must  have  been  produced,  in  order  to  prove  that  the 
vendor  could  assign  the  very  interest  which  he  had 
sold(«7).  The  other  cases  will  be  found  to  depend  on 
similar  principles. 

The  law  being  as  above  stated,  it  was  enacted  in  the  Vendor  and 
Vendor  and  Purchaser  Act,  1874  (r),  that  in  the  com-  Act'^1874. 
pletion  of  any  contract  of  sale  of  land  (s)  made  after  the 
31st  day  of  December,  1874,  and  subject  to  any  stipu- 
lation to  the  contrary  in  the  contract,  forty  years  shall  Forty  years' 
be  substituted  as  the  period  of  commencement  of  title  required^  ^°^ 
which  a  purchaser  may  require  in  place  of  sixty  years, 
the    present    period   of   such   commencement;    never- 
theless earlier  title  than  forty  years  may  be  required  in 
cases  similar  to  those  in  which  earlier  title  than  sixty 

{p)  See  cases  cited  ante,  p.  78,       s.    3,    replacing    13    &    14   Vict. 
n.  (k).  c.  21,  8.  4),  in  every  Act  passed 

(q)  Ante  p.  78.  after  the  year  1850  the  expres- 

sion   "land"    shall,    unless    the 


s.  1. 


(r)  Stat.   37  &  38  Vict.  c.  78,       ° ""       ""  •    ,      ,.''"'    ""'''°''    ''. 
^  '  '       contrary   intention    appears,    in- 


clude      messuages,       tenements. 


(s)  By  the  Interpretation  Act,       hereditaments,  houses  and  build- 
1889  (Stat.  62  &  53  Vict.  c.  63,       ings  of  any  tenure. 
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Other  restric- 
tions on 
purchaser's 
rights. 


years  may  now  be  required.  This  enactment  in  no  way 
detracts  from  the  main  rule  that  the  vendor  must  sliow 
a  good  title ;  it  merely  reduces  the  time,  for  which  title 
must,  as  a  rule,  be  proved,  from  sixty  to  forty  years. 
By  the  same  Act  (.v),  tlie  purchaser  of  a  term  of  years 
was  deprived  of  the  right  to  call  for  the  title  to  the  free- 
hold, in  the  absence  of  stipulation  to  the  contrary ;  and 
by  the  Conveyancing  Act  of  1881  (f)  the  purchaser  of  a 
term  granted  by  underlease  was  deprived  of  the  right 
(unless  expressly  reserved)  to  call  for  the  title  to  the 
leasehold  reversion.  The  latter  Act  also  took  away  from 
the  purchaser  of  land,  once  of  copyhold  or  customary 
tenure  but  converted  into  freehold  by  enfranchisement, 
the  right  (except  by  exj^ress  agreement)  to  call  for  the 
title  to  make  the  enfranchisement  (u).  We  have  seen 
that  a  purchaser  of  leaseholds  was  entitled  to  call  for 
the  production  of  the  lessor's  title  on  the  ground  that 
the  validity  of  a  lease  depends  on  the  lessor's  power  to 
grant  it  (r).  And  where  enfranchisement  has  been 
effected  by  the  lord's  conveyance  of  the  freehold  to  the 
tenant,  it  is  obviously  material  to  prove  the  title  to 
make  the  enfranchisement  in  order  to  establish  a  good 
right  to  the  land  {ic).  But  before  the  above-mentioned 
enactments  were  passed  purchasers  frequently  submitted 
in  practice  to  special  stipulations  of  the  like  nature  (x), 
which  seems  to  be  the  reason  why  these  statutory  provi- 
sions were  made. 


(s)  Stat.  37  &  38  Vict.  c.  78, 
8.  2,  r.  1. 

{()  Stat.  44  &  45  Vict.  c.  41, 
8.  3  (1),  (9). 

((0  Sect.  3  (2),  (9). 

{v)  Ante,  p.  79. 

H  Sug.  V.  &  P.  372  ;  1  Dart, 
V.  &  P.  289,  .Oth  ed.  Enfran- 
chisement under  the  Copyhold 
Acts,  1841,  1852,  or  1894,  makes 
the  land  freehold,  irrespectively 
of  the  validity  of  the  lord's  title  ; 


■which  is  therefore  immaterial 
and  cannot  be  inquired  into  on  a 
sale  of  the  land  after  such  enfran- 
chisement ;  see  Stat.  4  &  5  Vict, 
c.  35,  s.  64  ;  Kerr  v.  Fauson,  25 
Beav.  394  ;  1  Dart,  V.  &  P.  166, 
290,  5th  ed.  ;  189,  330,  6th  ed.  ; 
Stat.  57  &  58  Vict.  c.  46,  ss.  21, 
26  (3),  (4),  38,  61. 

(.r)  1  Dav.  Prec.  Conv.  531, 
623,  n.  (?/),  4th  ed.  ;  I  Dart, 
V.  &  P.  166-68,  5th  ed.  ;  Wms. 
Real  Prop.  452,  13th  ed. 
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The  present  law  therefore  is  this : — The  vendor  is  The  present 
bonnd  to  show  a  good  title,  that  is,  he  must  prove  that  ^^' 
he  has  the  right  to  convey  what  he  sold.  In  some  ex- 
ceptional cases  he  may  be  able  to  offer  summary  and 
complete  proof  of  this,  as  where  a  title,  good  against  all 
the  world,  is  vested  in  him  by  Act  of  Parliament  (//). 
But,  as  a  rule,  he  will  have  no  alternative  but  to  give 
evidence  of  the  ownership  of  himself  and  his  predeces- 
sors for  a  certain  time  back.  This  time,  in  the  absence 
of  special  stipulation,  must  be  not  less  than  forty  years : 
but  this  general  rule  is  modified  by  the  considerations 
and  enactments  already  stated  (z).  A  j)urchaser  under 
an  open  contract  is  therefore  entitled  to  call  for  the  title 
mentioned  below  in  the  following  cases  of  sale  : — 

1.  Of  freeholds  of  inheritance  or  for  lives,  or  copy-  i.  Freeholds 
holds,  title  for  forty  years  next  before  the  contract  {a),  o^" copyholds. 
In  the  case  of  freeholds  for  lives,  the  lease  for  the  lives 

must  be  produced,  though  more  than  forty  years  old. 

2.  Of  freeholds,  formerly  copyhold  but  enfranchised  2.  Enfran- 
within  forty  years  of  the  sale,  the  freehold  title  back  to  ^g^  ''^PJ'- 
and  including  the  enfranchisement,  and  beyond  that  the 
copyhold  title  back  to  forty  years  before  the  contract  (i^), 

but  not  the  title  to  make  the  enfranchisement  (c) . 

3.  Of  leaseholds,  production  of  the  lease  under  which  3.  Leaseholds, 
the  property  is  held  in  all  cases  ;  and,  if  the  lease  be 

more  than  forty  years  old,  the  title  imder  the  lease  for 
the  forty  years  next  before  the  contract,  otherwise  the 
whole  title  subsequent  to  the  lease :  but  not  in  any  case 
the  title  to  the  freehold,  nor,  in  the  case  of  the  sale 
of  property  held  by  imderlease    {d),  the  title  to  any 

(//)  This  might  be  by   special  V.  &  P.  347  ;  Land  Transfer  Act, 

Act  of  Parliament,  and  appears  1897   (Stat.  GO   &   61  Vict.  c.  65, 

to  be  the  case  with  persons  regis-  s.  16). 

tered   as    owners   with  an    inde-  (z)  Ante,  pp.  76 — 80. 

feasible    title    under    the    Land  (a)  Ante,  pp.  76,  79. 

Registry  Act,  1862  (Stat.  25  k  26  {/>)  Sug.  V.  &  P.  ;J72  ;   1  Dart, 

Vict.   c.    52,    s.   20),  or   with  an  V.  &  P.  289,  5th  ed. 

absolute   title    under    the  Land  (c)  Ante,  p.  80,  and  n.  (w). 

Transfer  Act,  1875  (Stat.  38  &  39  {d)  Ante,  pp.  78,  80.     Here  it 

Vict.  0.  87,  s.   7) ;  see    1    Dart,  may  be  noted  that,  if  property 

w.  6 
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Contract  to 
grant  a  lease 
for  years. 


4.  AdvoTvson. 


5.  Tillies,  or 
property  held 
by  Crown 
grant. 


6.   Reversion- 
ary interest. 


leasehold  reversion  (c).  Here  we  may  remark  that  the 
same  law  applies  on  a  contract  to  grant  a  lease  for 
years  (./'),  the  intended  lessee  being  precluded,  in  the 
absence  of  stipulation  to  the  contrary,  by  the  Vendor 
and  Purchaser  Act,  1874  {(f),  from  calling  for  the  title 
to  the  freehold,  and  by  the  Conveyancing  Act  of 
1881  (//)  from  calling  for  the  title  to  any  leasehold 
reversion  to  i\\e  intending  lessor's  interest.  But  on  a 
contract  to  grant  an  underlease,  the  intending  lessor 
still  remains  liable  to  produce  the  lease  under  which  he 
holds,  and  to  show  the  subsequent  title  thereunder,  if  it 
be  less  than  forty  years  old,  otherwise  the  last  forty 
years'  title  thereunder. 

4.  Of  an  advowson,  title  for  at  least  one  hundred 
years  before  the  contract  (/). 

5.  Of  tithes  or  other  property  held  under  a  grant 
from  the  Crown,  production  of  the  original  grant  in  all 
cases,  and  title  thereunder  for  the  forty  years  next 
before  the  contract  (/). 

6.  Of  a  reversionary  interest,  production  of  the 
instrument  which  created  it,  in  all  cases;  and  in 
addition  proof  that  possession  of  the  land  has  been  in 
accordance  with  the  instrument  so  produced  {k).  If 
the  reversionary  interest  were  created  less  than  forty 
years  before  the  contract,  of  course  the  whole  title 
subsequent  to  its  creation  must  be  shown.  In  other 
cases  it  would  appear  to  depend  on  the  nature  of  the 
interest  sold  what  title  ought  to  be  shown  subsequently 


sold  be  described  as  held  by  lease, 
that  is  intended  to  mean  a  lease 
from  the  freeholder,  so  that  if 
the  vendor  be  possessed  only  of 
a  term  granted  by  underlease,  he 
is  not  in  a  position  to  fulfil  the 
contract ;  Re  Bcyfus  and  Masters' s 
CWntract,  39  Ch.  D.  110. 

(e)  GoMnff  v.  Wool/,  1893,  1 
Q.  B.  39. 

(/)  Above,  p.  78,  n.  (/,). 

{(f)  Stat.   37  &  38  Vict.  c.  78, 


8.  2,  r.  1  ;  Jones  v.  TJ'atfs,  43 
Ch.  D.  574. 

{h)  Stat.  44  &  45  Vict.  c.  41, 
s.  13. 

(?)  1  Dart,  V.  &  P.  293,  5th 
ed.  ;  334,  6th  ed. ;  Wms.  Real 
Prop.  451,  13th  ed. 

U)  1  Dart,  V.  &  P.  295,  5th 
cd.  ;  33C,  6th  ed. 

(k)  1  Jarm.  Conv.  3rd  ed.  by 
Sweet,  61,  62  ;  1  Dart,  V.  &  P. 
294,  5th  ed.  ;  335,  6th  ed. 
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to  its  creation.  If  the  property  sold  were  a  reversion  or 
remainder  to  which  any  rent  is  incident,  then  the  pur- 
chaser could  call  for  production  of  the  last  forty  years' 
title,  hut  not  the  intermediate  title.  For  in  such  a  case 
there  is  a  perception  of  tangible  profits  by  receipt  of 
rent,  and  this  affords  evidence  of  title  as  against  not 
only  the  rent-payer  but  others  as  well.  If  however 
what  was  sold  were  a  bare  right,  the  apparent  devo- 
lution thereof  to  particular  persons  for  the  last  forty 
years  can  raise  no  presumption  of  the  establishment  of  a 
right  superior  to  the  claims  of  others.  In  this  case 
therefore  there  seems  to  be  no  good  reason  for  putting 
any  time-limit  to  the  required  proof  that  the  vendor  has 
the  right  to  convey  what  he  sold  ;  and  it  is  thought  that 
the  whole  title,  from  the  creation  of  the  reversionary 
interest  to  the  contract  for  sale,  can  be  called  for. 

At  the  present  time  then,  the  vendor,   in  order  to  The  best  and 
show  a  good  title  to  the  property  sold,  has,  as  a  rule,  to  evidence  of 
give  evidence  of  the  last  forty  years'  ownership  thereof,  V*^^^.^^  P'?', 
and  to  make  out  that  such  ownership  ends  either  in  title-deeds. 
himself  or  in  some  person  or  persons  whom  he  is  en- 
titled, either  unconditionally  or  upon  certain  conditions 
of  which  the  performance  rests  with  himself  alone  (such 
as  the  payment  off  of  mortgages)  to  direct  to  convey. 
Now,  as  some  of  the  best  evidence  of  ownership  is  proof 
of  the  power  of  disposition  incident  to  ownership,  espe- 
cially for  valuable  consideration  (/),  and  as  proof  that 
the  vendor  has  the  right  to  convey  what  he  sold  must 
necessarily  be  made  out  by  showing  the  devolution  of 
the  ownership  of  the  land,  it  usually  happens  that  the 
main  evidence  offered  in  support  of  the  vendor's  title  is 
the  deeds,  by  which  the  land  sold  has  been  conveyed  on 
former  sales  or  mortgages  thereof,  and  any  will,  by 
which  the  land  may  have  been  devised.     Thus  the  chief 

(/)  See  Bart.  Comp.  pi.  418-427. 

6(2) 
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evidence  of  title  given  on  sales  is  almost  entirely  docu- 
mentary. This  results  of  course  from  the  fact  that  ever 
since  the  end  of  the  mediteval  period  of  law,  the  usual 
method  of  making  a  conveyance  of  land  has  been  by 
the  execution  of  deeds  or  a  deed  [m).  If  then,  on  the 
sale  of  a  freehold  in  fee,  the  vendor  produce  the  title- 
deeds  for  the  last  forty  years,  and  these  show  that  the 
fee  simple  in  the  land  sold  has  been  conveyed  to  him, 
free  from  incumbrances,  and  if  there  be  satisfactory 
evidence  that  the  deeds  produced  relate  to  the  land  sold, 
and  the  vendor  be  in  possession  of  the  land  and  of  the 
Other  evi-  deeds,  he  has  shown  a  good  title  to  the  land.  But 
although  title  deeds  are  the  most  common  and,  owing 
to  the  long  prevailing  custom  of  conveyance  by 
deed,  the  best  evidence  of  title,  it  must  not  be  sup- 
posed that  they  are  the  only  evidence  which  the  pur- 
chaser is  bound  to  accept.  This  will  appear  clearly  if 
we  bear  in  mind  our  main  rule,  that  what  the  vendor 
has  to  show  is  that  he  has  the  right  to  convey  what  he 
sold,  and  our  subordinate  rule,  that,  if  nothing  appear 
to  the  contrary,  this  shall  be  taken  to  be  shown  on  proof 
of  forty  years'  ownership,  that  is,  in  the  case  of  free- 
holds, forty  years'  seisin  in  fee,  ending  in  the  vendor. 
Now  forty  years'  seisin  in  fee  may  be  proved  without 
deed ;  as  by  evidence  of  the  seisin  of  some  ancestor  of 
the  vendor  forty  years  ago,  and  of  devolution  of  the  title 
to  the  vendor  by  descent.  And  if  the  facts  of  posses- 
sion and  kinship  on  which  such  a  title  must  depend, 
were  fully  proved,  the  pm-chaser  would  be  bound  to 
accept  it  (ii).  But  to  illustrate  the  above  rules  further, 
it  may  be  observed  that  the  vendor  of  a  freehold  in  fee 
would  scarcely  discharge  his  obligation  to  show  a  good 
title  by  simply  proving  that  he  himself  had  been  in  pos- 

(m)  See  Wms.  Real  Prop.  141,  1   H.   &  M.  402  ;  Sug.  V.  &  P. 

193  sq.,  18th  ed.  410,  421  ;  2  Prest.  Abst.  23,  2nd 

(w)  Coitrell  v.  Watkins,  1  Beav.  ed. ;   1  Dart,  V.  &  P.  298,  336, 

361,  365,  366  :  Dorlwgx.  Claydon,  5th  ed. ;  340,  380,  381,  6th  ed. 
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session  of  the  land  sold  for  forty  years.  For  although 
the  rule  applicable  in  actions  for  the  recovery  of  land  is 
that  possession  is  prima  facie  evidence  of  a  seisin  in 
fee  (o),  it  is  considered  that,  on  sales,  the  purchaser  is 
entitled  to  better  proof,  that  the  vendor  has  the  right  to 
convey  what  he  sold,  than  is  afforded  by  facts  equally 
consistent  with  his  being  entitled  for  life  or  years  only 
as  with  his  having  the  entire  fee  simple  {p) .  In  such  a 
case  therefore  it  is  thought  that  the  purchaser  could 
require  the  vendor  to  show  the  origin  of  his  possession, 
and  to  establish  that  he  entered  as  tenant  in  fee,  for  in- 
stance, under  a  conveyance  on  sale  to  him,  or  as  heir,  or 
upon  a  wrongful  entry  (q) . 

Here  it  may  be  noticed  that  the  Court  Avill  compel  a  Title  de- 
purchaser  to  take  a  title  depending  on  the  Statute  of  gf^^'^^^^ 
i-  .     .       .  ,  .  .  statute  of 

Limitations,    that    is    to    say,    depending    on   the   ex-  Limitations. 

tinguishment  under  that  Statute  (r)  of  the  right  and 
title  of  some  person  or  persons  who  are  shown  to  have 
been  rightfully  entitled  (.s).  But  it  must  not  be  sup- 
posed that  this  doctrine  enables  a  vendor,  who  has  been 
in  j)ossession  for  twelve  or  even  thirty  years  to  escape 
the  common  obligation  of  showing  forty  years'  title  as 
proof  of  a  good  title.-^'  Possession  for  these  periods  does 
not  give  a  good  title  under  the  Statute  as  against  all 
the  world ;  it  does  not  bar  the  rights  of  remaindermen 
or  reversioners  not  entitled  to  possession  until  the  deter- 
mination of  some  particular  estate  (t) .  It  does  not  appear 
therefore  that  a  vendor's  obligation  of  showing  a  good 

(o)  Doe  d.   Hall  v.   Fen/old,    8  (/•)  Stat.  3  &  4  Will.  IV.  c.  27, 

C.  &  P.  536  ;  Cole  on  Ejectment,       s.  34. 

^%  See  mem  v.  31111,  13  Ves.  J'^  '^Jf„^   ^-    ^"'^''^''''  ^   ^^'^^  ."^ 

114,    122;    £,ton    v.    Bieken,    4  ^^  Ch^lf-'Ts  W    r'TsS 

Pri.   303;   Cottrell  v.    JFatkins,   1  ^■'^-  ^^-  ^^'  >  ^3  W.  R.  388. 
Beav.  361,  36.5,  366  ;  Sug.  V.  &P.  {t)  Stat.  37  &  38  Vict.  c.  ,'57, 

461  ;   1  Dart,  V.  &  P.  379.  ss.  1-5  ;  Fedderv.  Emit,  18  Q.  B. 

{(/)  See   Co.   Litt.    189  b,    and  D.  565  ;  Re  Earl oj  Devon's  Settled 

n.  (7)  ;  Leach  v.  Jay,  9  Ch^D.  44.  Estates,  1896,  2  Ch.  562, 
j».-<nu  T'i-%>3^Cr<^ -  t-  fv-t-<^  Cn.u'i'f  /^oi"  I  c^  ^^',  Ac/. 
't\V--v\.  'h'^^  ' 
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title  can  be  discharged  by  proof  of  thirty  or  even  forty 
years'  possession  by  himself  alone,  without  showing,  if 
the  Statute  of  Limitations  be  relied  on,  who  were  right- 
fidly  entitled  and  that  the  vendor's  possession  has  effec- 
tually barred  their  claims  (f). 

Vendor  must  A  good  title  then  may  be  shown  without  deed.  But 
titl'e-deeds'^if  ^^^  deeds  are  the  best  evidence  of  title ;  and  if  the  land 
he  can.  gold  has  been  conveyed  by  deed  within  the  period  for 

which  title  has  to  be  shown,  it  is  not  open  to  the  vendor 
to  prove  forty  years'  seisin  in  fee  by  other  means.  He 
must  produce  the  deeds,  or  if  they  be  lost  or  destroyed, 
give  proper  secondary  evidence  of  their  contents  {u) . 

§2.   Of  the  Ahdrad  of  Title. 
Vendor  bound      Evidence  of  title  on  sales  being  for  the  most  part 

to  make  and       ,  ,  /   \  i  ^  i  •    ^      -t         ^      ^ 

deliver  an        documentary  (r),  and  such  as  can  be  weighed  only  by 

abstract  of  skilled  legal  advisers,  it  became  usual  to  facilitate  the 
task  of  judging  of  the  effect  of  the  title-deeds  by 
making  an  abstract  of  their  contents  for  the  perusal  of 
the  pui'chaser's  counsel.  It  appears  that  formerly  the 
deeds  were  handed  over  to  the  purchaser  for  examina- 
tion, and  any  abstract  of  them  which  he  might  requii'e 
was  made  at  his  expense.  But  afterwards  it  became 
established  that  the  vendor  was  bound  to  make  at  his 
own  expense  and  deliver  to  the  j)urcliaser  an  abstract  of 
the  title  to  the  property  sold  (?r)  ;  and  so  the  law  still 
remains  (x). 

What  the  Speaking  generally,  the  abstract  of  title  ought  to 

abstract  ou'?ht  ,•  ,    ,  i.i!i.i  l     '   ^  i.j> 

tocoutaiu.  contain  a  statement  oi  the  material  parts  oi  every 
deed,    will    or   other   instrument,    by   which   any   dis- 

(t)  Jacobs  Y.  licvcU,  1900,  2  Ch.  ('O  Ante,  p.  81. 

858.  U<^)  Sug.  V.  &P.  406. 

[x)  It  has  nut  been  altered  by 

{u)  Bryant  v.  Busk,  4  Russ.  1 ;  sect.  3  (6)  of  the  Conveyancing 
Moulton  V.  Edmonds,  I  De  G.  F.  Act  of  1881;  Re  Johnson  and 
&  -T.  246.  Tustin,  30  Ch.  D.  42. 
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position  of  the  property  was  made  during  ^-Tie  time  for 
■which  title  has  to  be  shown ;  it  ought  also  to  contain  a 
statement  of  every  birth,  death,  marriage,  bankruptcy 
or  other  event  material  to  the  devolution  during  tlio 
same  period  of  the  estate  contracted  to  be  sold  {//) .  If  The  abstract 
the  earliest  piece  of  evidence  stated  on  the  abstract  be  meiTce  witii  a 
an  instrument  of  disposition,  and  this  be  offered  in  un-  ^ood  root  of 
supported  proof  of  the  commencement  of  the  vendor's 
title,  it  must  be  what  is  called  a  good  root  of  title  ;  that 
is  to  say,  it  must  be  an  instrument  of  disposition  deal- 
ing with  or  proving  on  the  face  of  it  (without  the  aid 
of  extrinsic  evidence)  the  ownership  of  the  whole  legal 
and  equitable  estate  in  the  property  sold,  containing  a 
description  by  which  the  property  can  be  identified,  and 
showing  nothing  to  cast  any  doubt  on  the  title  of  the 
disposing  parties.  If  the  instrument  be  deficient  in  any 
of  these  particulars,  the  purchaser  may  require  further 
evidence  to  supply  the  deficiency  (2),  For  example,  if 
the  abstract  commence  with  a  will  containing  a  general 
devise  of  the  testator's  real  estate,  under  which  the  pro- 
perty sold  is  alleged  to  have  passed,  the  purchaser  will 
be  entitled  to  require  evidence  of  the  testator's  seisin  (a) . 
But  a  conveyance  in  fee  on  a  sale  or  by  way  of  mort- 
gage is  a  good  root  of  title. 

The  necessity  for  a  good  root  of  title  is  explained  by  Reason  of  the 
referring  to  the  rule  that  a  good  title  is  shown  by  proof  atooSt"' 
of  forty  years'  title.     This  means  forty  years'  title  to  of  title. 
the  whole  estate  sold ;  so  that  if  the  fee  be  sold,  what 
the  vendor  has  to  prove  is  forty  years'  seisin  in  fee. 
He    must    therefore    begin    by    proving    a    seisin    in 
fee  by  himself  or  his  predecessor  of  the  property  sold 
forty  years  before  the  contract,  and  end  by  showing  a 
like  seisin  at  the  present  time  in  himself  or  some  person 
whose  conveyance  of  the  property  he  has  a  right  to  pro- 

(y)  Sug.  V.    &  P.   405  sq.;  1       5th  ed. ;  337  «<?.,  6th  ed. 
Dart,  V.  &  P.  319  sq.  {a)  Farr  v.  Lovegrove,  4  Drew. 

{z)  1   Dart,  V.    &  P.   295  sq.,       170. 
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cure  (h).  It  is  accordingly  equally  incumbent  on  him 
to  produce  good  evidence  of  the  possession  of  the  whole 
estate  contracted  for  at  the  time  of  the  commencement 
of  title  as  to  show  tliat  this  estate  is  now  his  to  convey. 
This  is  the  reason  why  further  evidence  may  be  required 
by  the  purchaser,  if  the  first  document  on  the  abstract  be 
insufficient  of  itself  to  prove  the  ownership  of  the  whole 
estate.  Considered  with  regard  to  this  principle,  the 
conveyance  of  an  equity  of  redemption  and  a  lease  for 
years,  even  though  it  be  a  demise  by  way  of  mortgage 
for  a  long  term,  obviously  fall  short  of  the  requirements 
of  a  good  root  of  title.  So  a  deed  appointing  an  estate 
under  a  power  of  appointment  is  not  of  itself  a  good  root 
of  title;  as  to  have  a  power  of  appointment  over  an 
estate  is  not  the  same  as  to  be  the  owner  of  it,  and  what 
a  vendor  has  to  prove  is  the  full  ownership,  at  the  time 
of  commencement  of  title,  of  the  estate  he  is  selling. 
For  evidence  of  such  ownership  he  must  go  back  to  the 
deed,  which  created  the  power  (c) .  On  the  same  prin- 
cijAe,  a  disentailing  assurance  is  not  a  good  root  of  title  ; 
as  it  only  shows  the  ownership  of  an  estate  tail  at  the 
time  of  commencement  of  title,  and  this,  like  a  power  of 
appointment,  is  merely  a  derivative  interest  and  not  full 
ownership,  which  is  fee  simple.  In  such  cases,  the  deed 
creating  the  estate  tail  should  be  abstracted  {d). 


(b)  Ante,  p.  83.  sect.   3   (11),  this  provision  is  to 

(c)  1  Jarm.  Conv.  3rcl  ed.  by  be  treated,  for  the  purpose  of 
Sweet,  67  ;  1  Dart,  V.  &  P.  297,  the  specific  performance  of  the 
oth  ed.  ;  339,  6th  ed.  By  the  contract,  like  an  express  stipu- 
Conveyancing  Act,  1881  (Stat.  lation  to  the  same  effect,  it 
44  &  45  Vict.  c.  41,  s.  3  (3)  ),  a  follows,  according  to  the  prin- 
purchaser  of  any  property  shall  ciple  laid  down  in  lie  Marsh  and 
not  require  the  production  or  £arl  GranviUc,  24  Ch.  D.  11, 
any  abstract  ,or  copy  of  any  that,  unless  a  vendor  fairly  and 
document  dated  or  made  before  explicitly  stipulates  that  the  ab- 
the  time  prescribed  by  law  or  stract  shall  commence  with  a 
stipulated  for  commencement  of  deed  exercising  a  power,  he  can- 
the  title,  even  though  the  same  not  take  advantage  of  this  en- 
creates  a  power  subsequently  actment  in  enforcing  specific 
exercised  by  an  instrument  ab-  performance  against  the  pur- 
etracted  in  the  abstract  furnished  chaser. 

to   the  purchaser.      But   as,  by  {(I)  1   Prest.  Abst.    5-7  ;   Sag. 
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It  is  of  course  advisable  for  a  vendor  to  commence  Whether  the 

i-T.,.,!  n  111  '  ^  abstract  must 

nis  abstract  with  a  conveyance  tor  valuable  considera-  commence 

tion,  as  that  affords  tlie  strongest  evidence  of  ownership,  ^'^^^  ^  con- 
.  °  .,,.  veyauce  for 

not  only  because  it  shoAvs  that  someone  was  willing  to  valuable  con- 
give  money  for  the  property,  but  also  on  account  of  the  s^^ieration. 
presumption  that  on  a  sale  or  mortgage  the  prior  title 
was  investigated  in  the  usual  way  and  was  approved.    It 
does  not  appear  however  that  a  purchaser  can  object  to 
an  instrument  of  disposition  forty  years  old  as  a  root  of 
title  on  the  ground  that  the  disposition  was  not  made 
for  valuable  consideration  or  was  made  on  an  occasion 
on  which  it  is  not  usual  to  investigate  the  title.     Thus 
it  seems  that  a  voluntary  conveyance  (e),  a  sj)ecific  devise 
or  a  family  settlement  would  be  an  unobjectionable  root 
of  title,  if  made  by  deed  or  will  forty  years  old ;  although 
in  such  cases  the  most  prudent  course  for  the  vendor 
would  undoubtedly  be  to  specify  in  the  contract  or  con- 
ditions of  sale  the  nature  of  the  instrument  with  which 
the  title  was  to  commence.     But  if  the  vendor  make  a  Root  of  title 
special  stipulation  limiting  the  time  for  which  title  shall  ^[j^q  ^qj. 
be  shown  to  a  shorter  period  than  is  given  by  law,  dif-  showing  title 
ferent  considerations  apply.    Such  a  stipulation  must  be  by  special 
fail'  and  explicit,  or  tlie  vendor,  in  seeking  specific  per-  ^  ^^^  ation. 
formance,  will  not  be  allowed  to  insist  on  it.     If  there- 
fore a  stipulation  be  made  that  the  title  shall  commence 
with  a  particular  deed  less  than  forty  years  old,  the  pur- 
chaser is  entitled  to  assume  that  the  deed  was  made  on 
an  occasion  on  which  the  title  would  be  investigated  ; 
and  should  this  not  be  the  case,  as  if  the  deed  were 
voluntary,  the  vendor  cannot  force  him,  in  an  action  for 
specific  performance,  to  accept  the  title  as  limited  by 


V.  &  P.  366;  1  Dart,  V.  &  P.  ?th  ed.,  relying  on  the  decision 
339_  in  the  above  case  :  but  it  is  sub- 
mitted that  this  decision  goes  no 
{e)  Cotton,!,.  J.,  R"  Mamh  and  further  than  is  stated  below, 
Earl  Granville,  24  Ch.  D.  11,  24.  and  has  no  application,  where  the 
The  contrary  is  stated  by  the  purchaser's  rights  are  not  cur- 
editors  of  Dart,  V.  &  P.  i.  389,  tailed  by  special  stipulation. 
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the  condition  (./').  Such  conditions,  to  be  effectual  as 
regards  the  specific  performance  of  the  contract,  must 
state  clearly  the  nature  of  the  instrument,  Avith  which 
the  title  is  to  commence. 

"VSTiat  docu-         After  the  document  forming  the  root  or  commence- 
ments should  ,       p     •,!        1  iTiii        It  1 
be  abstracted   ment  ot  title,  there  f-hould  be  abstracted  every  subse- 

^f*tui*^^  ^°°*  quent  document,  whether  deed  or  will,  which  deals  with 
the  legal  estate  in  the  property  sold,  except  expired 
leases  {(}) ;  and  all  facts  whereon  the  title  depcuds,  such 
as  births,  marriages,  deaths  or  bankruptcies,  should  be 
stated  in  their  proper  order.  With  regard  to  documents 
affecting  the  equitable  but  not  the  legal  estate  in  the 
property  sold,  if  they  be  documents  on  which  the  pur- 
chaser's title  will  necessarily  depend,  they  certainly 
ought  to  be  placed  on  the  abstract  {//).  But  as  a 
purchaser  for  value,  who  takes  a  conveyance  of  the  legal 
estate  in  any  projierty,  is  not  bound  by  any  equitable 
interests  therein,  of  which  he  has  no  notice,  it  is  obvious 
that  there  may  be  many  documents  creating  equitable 
interests  only  which  are  not  necessary  to  the  purchaser's 
title,  so  long  as  he  obtains  the  legal  estate  without  notice 
of  them.  For  instance,  the  vendor  may  be  possessed  of 
documents  showing  that  some  former  owner  who  ap- 
peared on  the  face  of  a  conveyance  to  be  entitled  for  his 
own  benefit,  was  in  fact  a  trustee,  or  that  persons  who 
had  advanced  money  on  mortgage  were  trustees  of  the 
mortgage  money.  In  such  cases  it  would  be  unusual  to 
allow  notice  of  the  trust  to  appear  on  the  abstract  (/) . 
This,  Mr.  Dart  points  out,  is  no  doubt  a  departure  from 
the  general  principle  that  it  is  for  the  piu-chaser's  soli- 
citor, and  not  the  vendor's,  to  judge  of  the  materiality 
of  the  muniments  of  title ;  but  it  is  sanctioned  by  con- 

(/)  Be  Marsh  and  Earl  Gran-  to  Loonies,  H  Ch.  D.  822  ;    17  Ch. 

viUe,  24  Ch.  D.  11.  D.  10. 

{y)  And  except    as  mentioned  ,j^^  ^  j^.^^^   V.  &  P.  311. 

above,  pp.   81 — 83  ;   1  Dart,    V  ^  '  ' 

&  P.  340;  and  consider  Whiting  [i)  1  Dart,  V.  &  P.  341,  342. 
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venience  and  universal  practice  (J).  Again,  if  a  charge 
should  have  been  created  on  the  proj)erty  by  a  docu- 
ment which  could  only  create  an  equitable  interest 
therein,  and  the  charge  should  afterwards  have  been 
paid  off,  it  is  not  the  practice  to  let  these  facts 
appear  on  the  abstract  (/.•).  This  is  contrary  to  the 
rule  laid  down  by  Wood,  V.-C,  in  Drummond  v. 
Tracy  (kk),  who  stated  that  he  had  no  doubt  that 
sucli  charges  ought  to  be  communicated  to  the  pur- 
chaser. It  was  observed,  however,  by  Mr.  Dart  (/), 
that  the  strict  rule  so  laid  down  may  be  theoretically 
correct :  but  its  practical  inconvenience,  as  much  to 
purchasers  as  vendors,  is  so  great,  that  in  practice  it 
had  previously  been  all  but  universally  ignored  :  nor 
has  the  practice,  it  is  believed,  been  materially,  if  at  all, 
affected  by  that  decision. 

The  general  rule  then  as  to  what  documents  ought 
to  be  abstracted  is  that  laid  down  by  Lord  St. 
Leonards  {/n)  : — "  The  solicitor  should  abstract  every 
document  upon  which  the  title  depends,  or  upon  which 
any  difficulty  has  arisen.  Wherever  he  begins  the  root 
of  title,  he  ought  to  abstract  arr//  subsequent  deed." 
This  general  rule  is  however  qualified,  as  we  have 
seen,  by  the  practice  of  not  disclosing  trusts  such  as  the 
trusts  of  money  advanced  by  trustees  on  mortgage,  or 
of  purchases  where  the  trustee  appears  on  the  face  of 
the  conveyance  to  be  entitled  for  his  own  benefit ;  and 
by  the  practice  of  not  abstracting  merely  equitable 
charges  which  have  been  paid  off.  There  is  a  difference 
however  between  equitable  charges  which  may  and 
those  which  cannot  affect  the  legal  estate.  A  mortgage 
of  an  equity  of  redemption,  or  second  mortgage,  made 
by  deed,  with  a  proviso  for  redemption  in  the  same  form 

{J)SeeEcIIarma)iandUxbrid(/r,  (kk)  John.  G08,  612. 

^r.  Jii/.  Co.,  24  Ch.  D.  720.  (1)  Ibid. 

(Z-)  1  Dart,  V.  &  P.  343.  (m)  Sug.  V.  &  P.  407. 
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as  a  legal  mortgage,  could  operate  to  convey  the  legal 
estate  if  it  should  not  have  passed  by  the  prior  mort- 
gage. Such  a  charge,  Mr.  Dart  pointed  out  (ii),  .should 
rarely  or  never  be  suppressed.  Equitable  charges  created 
by  a  mere  memorandum  in  Mriting  or  by  deposit  of  title- 
deeds  stand  on  a  different  footing ;  for  without  a  deed 
the  legal  estate  in  lands  cannot  be  affected  by  such 
charges.  In  sjiite  of  the  rule  to  the  contrary  laid  down 
in  Dnimmond  v.  Tracij  (o),  it  is  the  practice  to  make  no 
mention  of  such  charges  in  the  abstract  after  they  have 
been  paid  off ;  nor  are  they  generally  disclosed,  even 
when  still  subsisting  {p). 

The  manner  Some  few  words  should  be  said  about  the  manner  in 
abstract."  which  deeds  or  other  documents  should  be  abstracted. 
At  the  present  day,  the  work  of  making  an  abstract  of 
title  is  often  so  indifferently  performed  that  it  seems 
necessary  to  point  out  that  the  vendor  is  bound  to 
furnish  such  an  abstract  of  the  contents  of  the  deeds  as 
shall  enable  the  purchaser's  counsel  to  judge  of  theii' 
effect.  The  purchaser  cannot  therefore  be  required  to 
accept  as  a  proper  abstract  any  mere  statement  of  the 
effect  of  any  oj)erative  clause,  which  is  material  to  the 
title ;  he  is  entitled  to  be  informed  of  the  exact  words 
used  in  every  material  part  of  any  document  abstracted. 
For  the  whole  object  of  requiring  an  abstract  of  title  is 
to  enable  the  purchaser's  conveyancing  counsel  to  exa- 
mine the  title  in  a  convenient  way  {q)  ;  the  abstract  is 
all  he  sees ;  and  if  the  very  words  used  are  not  placed 
before  him,  it  is  impossible  for  him  to  exercise  his  judg- 
ment on  the  title.  And  counsel  should  not  accept  a 
mere  statement  of  the  effect  of  a  material  clause  provi- 
sionally, subject  to  the  statement  proving  to  be  correct ; 
for  this  is  to  delegate  the  determination  of  a  matter,  to 


(«)  1  Dart,  V.  &  p.  342.  [p)   1  Dart,  V.  &  V.  342-344. 

(o)  John.  608.  {'i)  Ante,  p.  86. 
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which  he  ought  to  apply  his  own  judgment,  to  the  dis- 
cretion of  the  gentleman,  who  examines  the  abstract 
with  the  deeds  (r).  The  general  rule  then  is  that  the 
exact  words  of  all  material  clauses  should  appear  in  the 
abstract.  The  material  clauses  are  those  which  have 
taken  effect  upon  the  estate,  to  which  the  title  is  being 
shown.  Thus  in  deeds  of  conveyance,  the  names  and 
descriptions  of  the  parties,  the  recitals,  which  show  their 
intention,  the  testatum  with  its  statement  of  the  con- 
sideration and  operative  words,  the  parcels,  the  haben- 
dum, and  the  declaration  of  uses  or  of  trusts,  if  any,  are 
all  material  to  the  conveyance  of  the  estate  and  should 
be  fully  abstracted.  Of  covenants  for  title,  however,  it 
is,  as  a  rule,  sufficient  to  know  that  they  were  entered 
into  in  the  usual  way.  If  therefore  such  covenants  have 
been  given  at  large  in  the  common  forms  in  use  before 
the  year  1882,  it  is  enough  to  state  their  effect.  When 
covenants  for  title  have  been  incorporated  in  deeds  under 
the  Conveyancing  Act  of  1881  by  the  use  of  the  proper 
statutory  expressions,  these  expressions  sliould  of  course 
be  abstracted  verhntim.  So  all  powers  which  are  exer- 
cised by  any  abstracted  document  should  be  fully  ab- 
stracted :  but  it  is  sufficient  simply  to  refer  to  powers 
which  have  not  been  exercised.  The  same  considerations 
apply  to  the  abstracting  of  any  provisoes  which  may 
abridge  or  affect  the  estate  limited.  Shifting  clauses, 
for  instance,  should  be  fully  abstracted,  if  they  have 
come  into  operation  ;  if  not,  they  need  only  be  men- 
tioned with  a  statement  of  the  events  in  which  they 
were  intended  to  operate.  Joint  account  clauses  ought 
to  be  fully  abstracted,  if  they  have  taken  effect.  And  a 
proviso  for  reconveyance  should  alwaj^s  be  so  abstracted 
as  to  show  the  charge  created,  the  terms  of  redemption, 
and  to  whom  the  reconveyance  is  to  be  made  {s).  All 
documents  material  to  the  title  should  be  abstracted  in 

(»•)  See  1  Prest.  Abst.  116,  117,  2n(i  ed. 

(.s)  Ibid.  147-153  ;  Sug.  V.  &  P.  407-410  ;  and  see  Ch.  V.,  below. 
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Execution  of 
deeds,  &c. 
should  be 
stated. 


chief,  notwitlistanding  that  they  may  be  fully  recited 
in  some  subsequent  instrument  {f)  :  but  if  this  be  done, 
the  subsequent  recital  need  not  of  course  be  set  out  at 
large ;  it  will  be  sufficient  to  refer  to  the  recited  docu- 
ment as  "  hereinbefore  abstracted." 

The  abstract  should  always  state  what  parties  to  any 
title-deed  executed  the  same  and  whether  such  execution 
was  attested  ;  and  in  the  case  of  documents  which  are 
invalid  unless  attested  by  some  particular  number  of 
witnesses  or  executed  with  some  other  special  formality, 
such  as  wills  {u),  or  deeds  exercising  powers  required  to 
be  exercised  with  some  special  formality  (r),  the  number 
of  attesting  witnesses  or  other  circumstances  attending 
the  execution  of  the  document  in  question  should  always 
be  mentioned  ;  so  that  the  conveyancer  may  be  satisfied 
that  every  requisite  formality  has  been  duly  observed. 
The  receipts  usually  endorsed  on  purchase  and  mort- 
gage deeds  before  the  year  1882  {ir)  should  be  men- 
tioned, as  their  absence  was  accounted  an  informality  (.r). 
And  any  formality  necessary  to  give  complete  effect  to 
any  abstracted  document  should  be  stated  ;  as  probate 
of  a  will  of  personal  estate  (i/),  the  registration  of  deeds 
or  wills  of  lands  in  Middlesex  or  Yorkshire  (z),  the 
enrolment  of  a  disentailing  deed  (a),  or  the  acknow- 
ledgment (when  necessary)  of  a  deed  of  conveyance  by 
a  married  woman  (/>). 

It  has  been   considered   that  a  map   or  plan  is  no 
maps  or  neccssary  part  of  an  abstract  (c) .     But  the  correctness 


Tracings  of 
maps  I 
plans. 


(t)  1  Dart,  V.  &  P.  341  ;  Ite 
Stamford,  ^c.  Co.  ^  Kmght''s  Con- 
tract, 1900,  1  Ch.  287. 

()/)  See  "Williams,  Ileal  Prop. 
206,  13th  cd.  ;  238,  19th  ed. 

(t)  Ibid.  298-302,  13th  ed.  ; 
374-377.  19th  ed. 

(«■)  Williams,  Real  Prop.  193- 
4,  13th  ed. ;  596,  19th  ed. ; 
Williams,  Conv.  Stat.  227,  229. 

{x)  Romilly,  M.  R.,  Grecnslade 
V.  Darr,  20  Bear.  284.   292;    3 


Prest.  Abst.  15,  2nd  ed. 

(y)  Williams.  Pers.  Prop.  385, 
llt'hed.;  426,  15th  ed. 

(c)  Williams,  Real  Prop.  196, 
223,  I3th  ed.  ;  206,  255,  19th  ed. 

[a)  Ibid.  49,  13th  ed. ;  98, 
19th  cd. 

[h)  Ibid.  233,  13th  ed.  ;  303, 
304,  308,  312-314,  19th  ed. 

[c)  Blackburn  v.  Smith,  2  Ex. 
783,  792,  18  L.  J.  N.  S.  Ex.  187  ; 
Sug.  V.  &  P.  408. 
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of  this  opinion  may  be  doubted  ;  as  the  verification  of 
the  parcels  is  part  of  a  conveyancing  counsel's  duty  {(/), 
and  he  cannot  efficiently  discharge  it  without  seeing  the 
plans  referred  to  in  the  various  title-deeds.  And  when, 
as  is  now  very  frequently  the  case,  a  conveyance  is 
made  identifying  the  parcels  by  reference  to  a  plan, 
without  any  separate  and  independent  description  of 
them,  it  is  obvious  that  the  plan  is  really  a  material 
part  of  the  deed,  and  ought  as  such  to  be  included  in 
the  abstract.  It  is  thought  therefore  that  tracings  of 
any  plans  referred  to  in  the  title-deeds  should  in  all 
cases  be  inserted  at  their  places  in  the  abstract ;  and 
that,  at  least  wherever  a  plan  is  a  material  part  of  a 
title-deed,  the  purchaser  can  require  to  be  furnished 
with  a  copy  thereof  as  part  of  the  abstract  {e) . 

§  3.   0/  the  verification  of  the  ahstmct. 
Besides  delivering  an  abstract  of  title,  the  vendor  is  Vendor  bound 
further  bound,  in  order  to  discharge  his  obligation   of  abstract"  *^^ 
showing  a  good  title,  to  verify  the  abstract  by  producing 
all  the  evidence  which  is  necessary  and  proper  to  prove 
the  statements  made  therein.     The  vendor  must  there- 
fore produce,  for  the  examination  of  the  purchaser  or 
his  solicitor  all  the  abstracted  deeds,  both  those  which 
he  has  in  his  own  possession  and  those  of  which  he  has 
a  right  to  procure  the  production,  and  proper  evidence 
of  other  documents,  on  which  the  title  dej)ends,  such  as 
wills,  inclosure  awards,  Acts  of  Parliament  or  orders  of 
the  Court ;  and  he  must  adduce  proper  evidence  of  all 
facts  material  to  the  title,  as  births,  marriages,  deaths  or 
intestacies  (/).     At  common  law  all  such  proof  had  to  Expense  of 
be  made  at  the  vendor's  expense  {g)  :  but  now  under  fnVendor^s* 
the  Conveyancing  Act  of  1881,  the  purchaser,  in  the  possession. 

(<^  Sug.  V.  &P.  413.  417,    420,    429,    431;    1    Dart, 

{e)   1  Dart,  V.  &  P.  345,  346.  V.  &  P.  350  sq. 

{/)  Sug.    V.    &   P.    414,   415,  (ff)  Sug.  V.  &P.  417,  420,  431. 
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absence  of  stii^ulatiou  to  tlie  contrary,  has  to  bear  the 
expense  of  obtaining  and  producing  all  evidence  of 
title,  ■which  is  not  in  the  vendor's  possession  (//). 


Evidence 
required  is 
(1)  of  docu- 
ments, 

(•2)  of  facts. 

Proof  on  sales 
differs  from 
proof  in 
litigration. 


Documents 
thirty  years 
old  prove 
themselves. 


Proof  of 
attested 
documents. 


The  proof,  which  a  vendor  may  be  required  to  fur- 
nish of  his  title,  is  of  two  kinds;  (1)  proof  of  the  ab- 
stracted documents,  and  (2)  proof  of  the  facts  stated  in 
the  abstract.  In  both  of  these  respects  the  evidence 
accepted  on  sales  is  not  quite  the  same  as  what  would 
be  required  to  be  given  in  a  court  of  justice.  Thus 
where  it  is  sought  to  prove  in  Court  that  any  person 
has  altered  his  legal  position  by  some  writing,  it  must 
be  shown,  first,  that  there  is  or  was  such  a  writing  as 
alleged ;  this  is  proved  primarily  by  production  of  the 
original ;  and  secondly,  that  the  writing  is  his  writing ; 
that  is  to  say,  if  the  writing  be  a  deed,  that  it  is  his 
deed,  that  is,  executed  by  him,  or,  if  the  writing  be 
unsealed,  that  it  was  signed  or  written  by  him  or  by  his 
authority  so  as  to  bind  him.  At  common  law,  the  second 
requisite  was  only  dispensed  with  in  the  case  of  docu- 
ments thirty  years  old  coming  from  the  proper  custody  ; 
these,  whether  deeds,  wills,  letters  or  similar  writings, 
were  and  are  presumed  to  have  been  executed  or  signed 
as  they  purport  to  be  (/).  In  other  cases,  the  execution 
of  any  document  produced  must  as  a  rule  have  been 
j)roved,  if  the  document  were  attested,  by  the  evidence 
of  an  attesting  witness,  and  otherwise  by  the  best  evi- 
dence, such  as  the  testimony,  given  in  Court  at  the 
trial,  of  the  party  who  executed  the  document,  or  some 
other  person  present  at  its  execution,  or  an  admission 
by  or  on  behalf  of  such  party  of  the  fact  of  execution  {J ) . 
The  common  law  rule  as  to  proving  the  execution  of 
attested  documents  was  so  stringent  that  such  execution 


(/()  Stat.  44  &  45  Vict.  c.  41, 
s.  3  (6),  (9). 

(i)  Taylor,  Evidence,  §§  74, 
75,  593-601  ;  Stephen,  E\ddence, 


Art.  88. 

[j)  Taylor,  Evidence,  §^  1G37 
sq.,  1660  ;  Stephen,  Evidence, 
Arts.  15  sq.,  63-69. 
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could  not  be  proved  by  the  admission  of  the  executing 
part}',  unless  made  for  the  purposes  of  the  cause  (/.•). 
This  rule  was  abolished  by  the  Common  Law  Pro- 
cedure Act,  1854,  with  regard  to  any  instrument,  to 
the  validity  of  which  attestation  is  not  requisite ;  and 
such  instruments  may  be  proved  by  admission  or  other- 
wise, as  if  there  had  been  no  attesting  witness  thereto  (/). 
Under  the  present  practice,  the  execution  of  any  deed 
or  writing  adduced  in  evidence  in  an  action  is  generally 
established  b}'  admission  made  pursuant  to  a  notice  in 
that  behalf,  which  either  party  may  serve  on  the 
other  (lit)  :  but  of  course  where  there  is  any  contest  as 
to  the  fact  of  execution,  it  must  be  proved  by  the  best 
evidence  according  to  the  ordinary  rule.  And  on  un- 
opposed applications  and  in  non-contentious  cases  the 
rule  still  is  that  the  execution  of  a  deed  must  be  proved 

by  an  attesting  witness  (;?).     Upon  sales  of  land,  how-  No  evidence 
•  I     •  J.  ii.  J."        J.  •  -1  J?  J.1       of  the  execu- 

ever,  it  is  not  the  practice  to  require  evidence  oi  the  ^j^^^  ^f  ^ 

execution  of  any  of  the  documents  of  title,  however  document 
recent,  if  found  in  the  proper  custody  (o) ;  unless  there  sales. 
be  reason  to  suspect  that  some  particular  document  was 
not  in  fact  executed  as  it  purports  to  be.  In  the  ab- 
sence of  any  cause  for  suspicion,  it  is  presumed  by 
conveyancers  that  every  deed,  will  or  other  document  of 
title  was  executed  or  signed  as  appears  on  the  face  of 
the  document  Q;).  Conveyancers  act,  in  this  respect, 
on  the  presumption  that  everything  is  rightly  done, 
until  the  contrary  be  shown  {q) ;  a  presumption  which 

{k)  Doe  V.  Durnford,  2  M.  &  S.  which   they  may  reasonably  be 

62  ;   C'afl  v.  Dunninq,  4  East,  53.  expected  to  be  found  ;   Croiighton 

(/)  Stats.  17  &  18  Vict.  0.  125,  v.  Bhkr,  12  M.  &  W.  205,  208  ; 

s.    26;     28    &    29    Vict.    c.     18,  Doc  d..  Jacobs  y.  Phillips,^  (^.^. 


1,  7. 


158. 


(«0  R.  S.  C.  1883,  Ord.  XXXII.  ^  ^P}  ^^^^^^.^Y'     ,^«°^^y^""f/ 

^J  ^        I  A  T     13  -Nj     11  Evidence,  13-16     1  Sug.  V.iyr. 

rr.  2,  3,  and  Appendix  B.  No.  11.  ^^g^  ^gg  .'  ^  j^^^,^   y   ^f  p_  353 

{n)  He  Jicai/'s    Estate,    1    Jur.  (^)  Litt.   sect.   377  ;    Co.    Litt. 

N.  S.  222  ;    lie  Rice,   32   Ch.   D.  232  b  ;     Clarke   v.    Imperial   Gas 

35  ;     1    Seton   on   Decrees,    138,  x/^/iC  and  Coke  Co.,  4  B.  &  Ad. 

5th  ed.  315;  J)' Arcy  v.    Tamar,  ^c.  Ry. 


(0)  That    is,    the    custody    in       Co.,  L.  R.  2  Ex.  158,  162.  CUf^f-^-^ 
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is  of  course  greatly  strengthened  by  the  fact  of  the  title- 
deeds  being  in  the  custody  of  the  possessors  of  the  land, 
to  which  the  deeds  relate. 

What  is  the  Tlio  strict  rifflit  of  a  purcliascr  of  land  in  the  matter 

strict  right  of  ..  noi  •  pi-'iij 

a  purchaser  as  ot  requiring  prooi  of  the  execution  oi  the  title-deeds 
to  proof  of       jjjjg  never  been  exactly  defined.    "Under  the  old  common 

execution  of  J 

title-deeds?  law  practice  requiring  strict  proof  of  attested  docu- 
ments (;•),  there  were  conflicting  decisions  at  Nki  Prim 
upon  the  question  whether  a  vendor  suing  the  purchaser 
at  law  for  damages  for  breach  of  contract  must  prove 
the  execution  of  the  title-deeds  as  part  of  his  title  (-s). 
It  was  pointed  out,  however,  that  such  actions  are 
usually  brought  in  consequence  of  a  dispute  raised  as  to 
the  vendor's  title — that  is,  as  to  the  efed  of  the  deeds — 
after  the  delivery  of  an  abstract  and  communications 
thereon,  in  the  course  of  which  the  auihentkity  of  the 
deeds  has  been  admitted ;  and  that  in  such  circum- 
stances the  purchaser  would  not  be  permitted  to  turn 
round  at  the  trial  and  require  proof  of  the  genuineness 
of  the  deeds  themselves  {t).  Under  the  present  prac- 
tice— fii'st  introduced  by  the  Common  Law  Procedure 
Act,  1852 — any  litigant  may  call  upon  his  adversary  to 
admit  any  document,  saving  all  just  exceptions,  on  pain, 
in  case  of  unreasonable  refusal,  of  being  ordered  to  pay 
the  costs  of  proof  iii) .     It  is  thought,  considering  the 


(r)  Above,  p.  96.  blish  the  admission  of  theauthen- 

(*)  That  he  need  not,  r-^o;«.o«  ^^^3*^    f    ^^^    deeds     a    vendor 

V.  Miles,  Kenyon,   C.  J.,   1  Esp.  ^".^"^  \?    ^^.^°7^^   "^'^f   ^p"^^ 

184 ;    that   he    must,    Crosby   v.  stiP'^^'^t'on  in   the  contract    the 

Tcrcy,  Mansfield,  C.  J.,  1  Gamp.  ^f  7°*  ^V,  T  ^  ^-'""^^ 

303.      Lord    St.    Leonards    evi-  f    leasehold    property    rejected 

dently   thought   the  former  the  ^^   *^^   original   purchaser,  and 

right   decision;    Sug.   V.    &   P.  aUegmg    himself    to   have   been 

A.^q  °  in  possession  oj  the  property  under 

the  Uasc,  must  prove  this  allega- 

(/)  Tindal,  C.  J.,  Laythoarp  v.  tion  by  showing  the  execution  of 

Bryant,     1     Bing.     N.    C.    421,  the  lease  in  the  usual  way. 
427.      The   decision   there    was,  («)  Stat.  15   &    16  Vict.  e.  76, 

that  in  the  absence  of  any  such  s.    117;    E.    S.    C.    Ord.  XXX. 

communications   as   might  esta-  r.  2. 
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long-establislied  practice  of  conveyancers  not  to  require 
proof  of  the  execution  of  title-deeds  and  the  above- 
mentioned  alterations  in  tlie  law  (r)  and  practice  as  to 
the  proof  of  documents  in  an  action,  that  the  Court 
would  certainly  not  upliold  a  requisition,  that  the 
vendor  must  prove  the  execution  of  any  document  of 
title  less  than  thirty  years  old,  if  made  without  showing 
any  reason  for  suspecting  authenticity  of  the  docu- 
ment (w). 

The  documentary  evidence  in  support  of  a  title  may  Documents  of 
be  of  two  kinds.     First,  private  writings  which  are  kept  in  p^St 
m  the  custody  of  the  parties  interested,  and  which  the  ^^'^i'^l  cus- 
purchaser  can  require  to  be  handed  over   to  him  on  *°'^^' 
-completion;    of   this  kind  are   the    ordinary  deeds   of 
conveyance.     And  secondly,  documents  which  are  kept 
m  public  or  official  custody  and  to  the  possession  of 
which  the  purchaser  can  have  no  right.     Such  are  Acts 
of   Parliament,    public   or   private,    records,    orders    or 
proceedings  of  the  Courts  of  justice,  the  court  rolls  of  a 
manor,  and  wills,  if  proved.     With  regard  to  the  latter 
kind  of  evidence,  the  vendor  cannot  require  the  pur- 
chaser to  go  and   verify  the  abstract  for  himself  by 
inspection  of  the  original  document ;    he  is  bound  to  Vendor  must 
produce,   at    the   proper   place    for   verification  of   the  Snce  of"'"'" 
abstract,  such  evidence  of  any  document  in  public  or  documents 
official  custody  as  it  is  the  practice  for  conveyancers  to  cuslSj^^^ 
accept ;  and  the  purchaser  will  be  entitled  prima  facie 
to  have  this  evidence  delivered  over  to  him  on  com- 
pletion.    At  common  law,  the  vendor  had  to  bear  all 
the  expense  of  procuring  any  such  evidence  (,r) .     But  Expense  of 
under  the  Convey anciog  Act,  1881  (y),  the  purchaser,  Es^Ltr" 
m  the  absence  of  stipulation  to  the  contrary,  must  bear  vendo/s^po^- 

fipacir\Ti 


session. 


{v)  Above,  p.  97.  Dart,  V.  &  P.  472;  1  Davidson, 

(w)  See  1  Dart,  V.  &  P   353  -^^*^°-  ^""'^-  ^50.  555,  4th  ed. 

,  ^   a         ir    .    T.     .n               '  (y)  ^^^^-  4^  ^  45  Vict.  c.  41, 

{x)  Sug.  V.  &  P.  431,   448;   1  s.  3  (6),  (9).                                     ' 

7  (2) 
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the  expense  of  procuring  all  such  evidence,  if  not  in  the 
vendor's  possession.  The  vendor,  however,  is  not  re- 
leased from  the  obligation  of  procuring  such  evidence  ; 
he  is  merely  exonerated  from  the  expense  of  dis- 
charging it. 


Evidence  of 
public  docu- 
ment. 


Examined 
copy. 


Exemplifica- 
tion. 


Office  copies. 


Certified 
copies. 


Here  it  may  be  mentioned  that,  in  litigation,  the 
contents  of  any  public  document  may  be  proved,  at 
common  law,  either  by  production  of  the  original 
document  or  its  equivalent,  or  by  an  examined  copy, 
that  is,  a  copy  proved  by  oral  evidence  to  have  been 
examined  with  the  original  and  to  correspond  there- 
with (z).  An  exemplification,  %vhich  is  a  copy  of  a 
record  set  out  either  under  the  great  seal  or  the  seal 
of  a  Court,  is  equivalent  to  the  original  document 
exemplified  (a)  ;  and  a  copy  made  by  an  ofiicer  of  the 
Court,  who  is  hound  hi/  law  to  make  it,  is  equivalent 
to  an  exemplification  {b).  Office  copies,  or  copies  made 
by  an  ofiicer  of  the  Court,  who  is  authorised  by  rule 
of  Court  l)ut  not  required  Iji/  law  to  make  them,  are 
not  at  common  law  equivalent  to  an  exemplification, 
save  in  the  same  Court  a)id  cause,  in  which  the  pro- 
ceeding recorded  occurred  (c).  But  many  documents 
of  a  public  nature  are  provable  under  particular  Acts 
of  Parliament  by  copies  certified  as  authentic  under 
some  official  seal  or  signatm-e  or  otherwise  {d)  ;  and  in 
such  cases  the  certified  copies  are  admissible  in  evidence 
if  they  purport  to  be  authenticated  as  prescribed  by 
law,  without  proof  of  the  official  stamp,  seal  or  sig- 
nature  required    or    of    the   official   character   of   the 


[z)  Doe  d.  Gilbert  v.  Boss,  7  M. 
&   W.    102,    106,    124;    Taylor, 

EvMence,  §§  1333,  1368,  1389  sq.; 
Stephen,  Evidence,  Arts.  73  sq^Hi 

[a)  Bac.  Abr.  Evidence  (E) ; 
Taylor,  Evidence,  §§  1378—1381 ; 
Stephen,  Evidence,  Art.  77. 

[h)  Applfton  V.  Lm-d  Braybrooh, 


6  M.  &  S.  34,  36—39  ;  Boe  v. 
Lloijd,  1  Man.  &  Gr.  671,  684-6 ; 
Bac.  Abr.  Evidence  (F)  ;  Taylor, 
Evidence,  §  1384  ;  Stephen,  Evi- 
dence, Art.  77. 

(c)  Taylor,  Evidence,  §§1378— 
1391 ;  Stephen,  Evidence,  Art.  78. 

((/)  Taylor,  Evidence,  §  1440. 
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certifier  {c).  And  by  the  Evidence  Act,  1851  (,/"), 
whenever  any  book  or  document  is  of  such  a  public 
nature  as  to  be  admissible  iu  evidence  on  its  mere 
production  from  the  proper  custody,  and  no  Statute 
exists  which  renders  its  contents  provable  by  means  of 
a  copy,  any  copy  thereof  or  extract  therefrom  shall  be 
admissible  iu  evidence  if  it  pui'port  to  be  signed  and 
certified  as  a  true  copy  or  extract  by  the  ofiicer  to 
whose  custody  the  original  is  entrusted.  On  sales, 
however,  it  has  always  been  the  practice  to  receive 
office  copies  and  extracts  in  evidence,  whether  the 
same  would  be  admissible  as  evidence  in  litigation  or 
not(^). 

The  proper  place  for  verification  of  the  abstract  is  Proper  place 
either  at  the  vendor's  residence,  or  near  the  land  sold,  ^jq^  Qf  ^^^ 
or  in  London  {//).     If  the  title-deeds  be  produced  at  abstract. 
any  one  of  these  places,  the  purchaser  must,  at  common 
law,  bear  the  expense  of  his  solicitor's  examination,  of 
them  and  of  any  journey  for  this  purpose  (/).     The 

(«')  Stat.  8  &  9  Vict.  c.  113,  s.  1  ;  admissible  in  subsequent  litiga- 

Taylor,    Evidence,    §^    7,   1441;  tion ;  see  above,  p.  100. 
Stephen    Evidence   Art.  79.  ^^^^  jf  ^^^  ^^^^^^  ^^^  ^^  ^  ^^_ 

if)  Stat    14  &   15  Vict    c    99,  ^^^J^^    .^    ^^^^         ^    ^^ 

8    14  ;  Taylor,  Evidence,  j  1437  ;  ^^^j^.^^^.  ^^^^  ^      ^  ^^^^^^ 

(^J'^'o-    V  Tp    4H    4'r-   1  *^^^^^*  ^^'^  *^^  purpose;    and  he 

\ff)    ^o-    -f,'  o^,   ■  1    -rw'     ■  i'  '  cannot  charofe  his  client  with  the 

Dart,  V.  &  P.  361  ;   1  Davidson,  -    ''.                         iv,        t, 

-r.          /-I           rrn  r,     i^-L.      J       tI  cxpeuse  01  a  1  om'ney ,  eveu  though 

Prec.    Conv.  550-2,   4th   ed.     It  j     ,.  i           +   u-       i:„  *.'„     ^ 

,       ,,,          ^-i.ii.           £     i;  undertaken    at   his    clients    re- 

should  be  noted  that  proof  of  a  .^  ^^^^^  ^^   examine   the 

pubhc  document  by  what  is  called  ^^^^^;  personally,  unless  he  first 

an  examined  copy  IS  not  available  ^   ■     ^^  v.;„  J;„„^  ^\.„i-  ;.  +i,^ 

,              ■i^"'   J     •    -1 -i-i.     •  explain  to  his  client  what  is  the 

on  sales,  as  the  admissibility  m  ^.^^^^^^  practice.     But  a  London 

evidence  of  such  a  copy  depends  gofi^i^/ ^eed     not     employ    a 

on  the  statements  made  on  oath  ^^             ^^^^j^^^  ^^  j^j^  ^^  J^  ^^ 

in  Court  of  the  person  who  exam-  ^^^^^^^  ^^^^     ^ut  may  send  his 

ined  the  copy  with  tlie  original ;  ^^^  ^^^^^^     g^^  ^^^       \_  ^^^j.^^.^ 

Crawford  PcTragc,  1  H-  L- C.  o44-  ^  ^^     ^  ^  ^^^    ^^    ,^^^  ^,   ^^^  J 

5 ;  Taylor,  Evidence  §  1 389.  And  g  g.^_  g^    ^^  .j.    J  ^  Bear.  496 

an  attested  copy,  that  is  a  copy  g^      ^  ^  p_  ^3^     ^  j^^^^   y    ^ 

endorsed    with    a    written     and  P    470    471 

signed   declaration   that   it   is   a  '         ' 

true  copy,  is  of  no  more  use  to  a  (i)  Sug.  V.  &  P.  429  ;   1  Dart, 

purchaser  than  an  office  copy,  the  V.  &  P.  470  ;   1  Davidson,  Prec. 

declaration  not    being    evidence  Conv.  554,  4th  ed. 
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Expense  of 
examining' 
title-deeds 
not  in  ven- 
dor's posses- 
sion. 


Deeds  in  pos- 
session of 
vendor's 
mortoraprees — 


or  other  per- 
sons than  the 
vendor. 


vendor  may  however  discharge  his  obligation  by  pro- 
duction of  all  or  some  of  the  title-deeds  at  some  other 
place  or  places  :  but  in  that  case  he  would  at  common 
law  be  bound  to  pay  any  additional  expense  incurred 
by  the  purchaser  in  the  examination  of  the  deeds, 
beyond  what  would  have  been  incurred  if  the  deeds 
had  been  produced  at  the  proper  place  (./).  But  under 
the  Conveyancing  Act,  1881  (k),  the  purchaser,  in  the 
absence  of  stipulation  to  the  contrary,  must  bear  the 
expenses  of  the  production  and  inspection  of  all  docu- 
ments, which  are  not  in  the  vendor's  possession,  and  of 
all  journeys  incidental  thereto.  The  vendor  therefore 
must  still  produce  all  documents  of  title,  which  are  in 
his  own  possession,  at  the  proper  place  for  verification 
of  the  abstract ;  or  pa}^  the  extra  expense  incurred  by 
their  examination  elsewhere  (/).  But  in  the  absence  of 
stipulation  to  the  contrary,  he  can  produce  any  docu- 
ments of  title,  which  are  not  in  his  possession,  at  what- 
ever place  they  may  happen  to  be,  without  being  called 
upon  to  bear  any  extra  expense  so  caused.  It  has  been 
held  that,  under  the  last-mentioned  enactment,  a  pm*- 
chaser  must  pay  all  the  expense  of  the  examination  on 
his  behalf  of  title-deeds,  which  are  in  the  possession 
of  the  vendor's  mortgagees,  and  are  in  consequence 
produced  at  the  office  of  the  mortgagees'  solicitors ; 
including  the  mortgagees'  solicitors'  costs  of  such  pro- 
duction and  examination  (m).  The  purchaser  must 
equally  bear  all  the  expense  of  the  production  and 
examination  of  any  title-deeds,  which  are  produced  at 
the  office  of  the  solicitors  to  some  person,  by  whom  the 
vendor  is  entitled  to  require  production  of  the  deeds 
under  some  statutory  acknowledgment  or  covenant. 


ij)  Sharp  V.  Fage,  Sug.  V.  &  P. 
430 ;  Ilutjhcs  v.  Wynne,  8  Sim. 
85;  1  Dart,  V.  &  P.  471;  1 
Davidson,  Prec.  Conv.  554,  4th 
ed. 

[k)  Stat.   44  &  45  Vict.  c.  41, 


8.  3  (6),  (9). 

(/)  See  I  Davidson,  Prec.  Conv. 
461,  5th  ed. 

(m)  Re  TFilleti  and  Arr/ciiti,  5 
Times  L.  R.  476  ;  60  L.  t.  N.  S. 
735. 
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In  connection  with  the  production  of  the  abstracted  Stamps, 
documents,  we  may  mention  that  the  purchaser  is 
entitled  to  require  that  every  document,  on  which  the 
proof  of  the  title  to  the  lands  sold  depends,  shall  be 
so  stamped,  if  necessary,  as  to  be  available  as  evidence 
in  a  court  of  justice ;  insufficiently  stamped  documents 
not  being,  as  a  rule,  receivable  in  evidence  except 
on  payment  of  a  penalty  («).  If  therefore  any  such 
document,  which  is  required  by  law  to  be  stamped,  be 
unstamped  or  insufficiently  stamped,  the  vendor  is 
bound  to  procure  it  to  be  properly  stamped  at  his  own 
expense ;  and  the  purchaser  should  require  him  to  do 
so  (o).  In  consequence  of  this  liability,  vendors  often 
specially  stipulated,  where  necessary,  that  it  should  be 
no  objection  to  the  title  that  any  abstracted  document 
appeared  to  be  unstamped  or  insufficiently  stamped,  and 
that  the  purchaser  should  bear  the  expense  of  procming 
any  such  document  to  be  duly  stamped.  But  it  is  now 
enacted  {j^)  ^^^^  every  condition  of  sale  framed  with  the 
view  of  precluding  objection  or  requisition  upon  the 
ground  of  absence  or  insufficiency  of  stamp  upon  any 
instrument  executed  after  the  16th  day  of  May,  1888, 
and  every  contract,  arrangement,  or  undertaking  for 
assuming  the  liability  on  account  of  absence  or  insuffi- 
ciency of  stamp  upon  any  such  instrument  or  indemni- 
fying against  such  liability,  absence,  or  insufficiency, 
shall  be  void.  So  that  if  any  such  special  stipulation 
be  now  made,  it  must  be  limited  to  instruments  executed 
before  the  above  date  {q).  Such  stipulations  should  not 
of  course  be  made  unless  there  be  reason  to  suppose  that 
some  document  of  title  is  insufficiently  stamped. 


[n)  See  Stat.  54  &  55  Vict.  c.  39,  tinction,  see  Exptc.  Birkhick  Free- 
st. 14,  15,  replacina^  83  &  34  Vict.  hold  Land  Socicti/,  24  Ch.  D.  119. 
c.  97,  ss.  15— 17,  and  17  &  18  Vict.  (p)  Stat.  54  &  55  Vict.  c.  39, 
c.  125,  SH.  28,  29  ;  Sag.  V.  &  P.  .s.  117,  re-enacting  51  &  52  Vict. 
566.  c.  8,  .s.  20. 

(o)   Whitlnr/  to  Loonies,  14  Ch.  {q)  1  Key  &  Elphinstone,  Prec. 

D.  822  ;   17  Ch.  D.  10  ;  for  a  dis-  Conv.  255,  263,  4th  ed. 
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Evidence  of  Witii  regard  to  the  evidence  necessary  to  prove  the 

oa'sales!^"''"*^  facts  Es  distinct  from  the  documents  stated  in  an  ab- 
stract, wliat  a  piircliaser  requires  is  testimony  reduced 
to  writing  so  that  it  may  be  preserved  as  a  muniment 
of  title.  So  far  as  the  facts  may  be  proved  by  written 
evidence  admissible  in  a  court  of  justice,  a  purcliaser  is 
entitled  to  call  for  such  evidence,  if  it  can  be  obtained. 
But  if  none  such  can  be  procured,  he  must  accept  other 
evidence  such  as  it  is  the  established  practice  to  receive 
on  sales.  For  example,  in  the  matters  of  pedigree,  to 
prove  the  facts  of  birth,  marriage  and  death  the  pur- 
chaser is  in  the  first  instance  entitled  to  require  certifi- 
cates of  baptism  or  biith,  of  marriage  and  of  burial : 
but  if  these  cannot  be  found,  the  vendor  may  not  only 
have  recourse  to  other  e\idence  admissible  in  litigation, 
as  statements  of  deceased  members  of  the  family  or 
entries  in  a  family  bible  or  register,  but  in  default  of 
such  testimony  he  may  proffer  statutory  declarations  of 
living  members  of  the  family  or  even  of  strangers. 
The  written  declaration  of  a  living  member  of  the 
family  as  to  a  matter  of  pedigree  may  become  good 
evidence  after  his  death,  but  is  inadmissible  in  court  in 
his  lifetime ;  whilst  the  like  declaration  of  a  stranger 
can  never  be  evidence  admissible  in  litigation  (/■)  :  but 
on  sales  such  declarations  are  nevertheless  received  (-s-). 

Evidence  that  The  purchaser  is  entitled,  pursuant  to  his  right  to 
certain  events,  pgquire  proof  of  all  facts  material  to  the  title,  to  call 

■which  would  . 

certainly  have  for  evidence,  not  only  that  the  events  stated  in  the 
titk*^did*not  abstract  took  place,  but  also  that  other  events,  of  which 
happen.  the  occurrence  must  necessarily  have   affected  the  title, 

did  not  happen.  That  an  event  did  not  liappen  is  in 
many  cases  a  matter  of  inference  rather  than  of  positive 
proof  :  but  if  the  event  be  such  that  its  occurrence  must 
necessarily  have  rendered  the  title  different  from  that 

(»•)  See  Stephen,  Evidence,  Arts.  (.v)  Sug.  V.  &  P.  418  ;  1  Dart, 

2.5,  31.  V.  &P.  393. 
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stated,  the  purchaser  is  entitled  to  require  some  evidence 
from  which  its  absence  may  reasonably  be  inferred. 
For  example,  if  it  were  stated  in  the  abstract  that  A., 
a  former  owner,  died  leaving  B.,  his  only  sister,  his 
lieiress-at-laAV,  evidence  must  be  given,  not  only  that  A. 
died  on  the  date  specified,  that  his  father  died  before 
him,  and  that  B.  was  the  child  of  the  same  parents  as 
A.,  but  also  that  A.  died  intestate,  that  he  left  no  issue, 
that  he  left  no  brother  or  any  issue  of  any  brother 
surviving  him  and  that  he  had  no  other  sister.  The 
j)roduction  of  letters  of  administration  is  the  evidence 
usually  required  on  sales  in  proof  of  intestacy ;  facts 
like  the  want  of  issue  or  the  number  of  children  born  of 
a  marriage  can  only  be  inferred,  after  the  death  of  the 
husband  and  wife,  from  a  declaration  by  some  member 
of  the  family  or  familiar  friend  that  he  never  knew  or 
heard  of  there  being  any  issue,  or  more  than  certain 
specified  children  of  the  marriage ;  and  such  declarations 
are  the  evidence  usually  obtained.  So  where  title  was 
made  under  a  voluntary  settlement  executed  in  1845 
on  trust  for  the  settlor  for  life  and  afterwards  on  trust 
for  sale,  but  with  a  power  of  revocation,  and  under  a 
conveyance  after  the  settlor's  death  in  execution  of  the 
trust  for  sale,  it  was  admitted  that  the  purchaser  was 
entitled  to  proof,  first,  that  the  voluntary  settlement 
had  not  been  avoided  by  a  subsequent  conveyance  for 
value,  and  secondly,  that  the  power  of  revocation  had 
never  been  exercised.  But  it  was  held  that,  there 
having  been  long  possession  in  accordance  with  the 
alleged  title,  sufficient  evidence  was  afforded  by  a 
declaration  of  the  settlor's  solicitor  that  he  believed 
that  the  property  remained  in  the  settlor's  possession 
till  his  death,  and  that  he  (the  solicitor)  had  never 
heard  of  any  sale  of  the  property  or  of  any  exercise  of 
the  power  of  revocation  {f).     And  it  was  further  con- 

{t)  lie  Marsh  and  Earl  Granville,  24  Ch.  D.  11,  19. 
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sidered  that,  apart  from  this  declaration,  the  necessary 
evidence  was  afforded  by  a  recital  in  the  conveyance 
made  after  the  settlor's  deatli  that  the  property  had 
been  sold  by  auction  pursuant  to  the  trust  for  sale ;  the 
truth  of  which  the  purchaser  was  bound  to  assume 
under  the  stipulation  making  recitals  in  deeds  twenty 
years  old  prhnd  fdcie  evidence  of  the  facts  recited  {u). 
This  case  appears  to  show  that,  whenever  a  power  of 
appointment  has  been  created,  and  title  is  deduced  as 
in  default  of  a^jpointment,  the  purcliaser  is  entitled  to 
require  evidence  from  which  it  may  reasonably  be 
inferred  that  the  power  was  never  exercised.  But 
where  the  cesser  of  a  power,  as  by  the  death  of  the 
donee  thereof,  is  clearly  shown,  long  possession  and 
conveyance  for  value  under  the  title  in  default  of 
appointment  are  of  themselves  facts  raising  a  presump- 
tion that  the  power  was  never  exercised  ;  and  it  seems 
that,  in  such  circumstances,  the  purchaser  must  allow 
■^  due  weight    to  this   presumption,  and    cannot  require 

other  evidence  beyond  what  is  in  the  vendor's  posses- 
sion or  power  or  is  afforded  by  his  statutory  declara- 
tion {v). 

Rule  as  to  Here  we  may  state  the  general  rule  with  respect  to 

of Ta^^*^*^'^^  presumj^tions  of  matters  of  fact  on  sales ;  which  is,  that 
the  purchaser  is  bound  to  presume  whatever  a  judge 
would  at  law  direct  the  jury  to  presume,  but  not 
matters  which  the  judge  would  leave  to  the  jury  to 
pronounce  on  the  effect  of  the  evidence  (?r).  For 
example,  a  purchaser  may  be  required  to  presume, 
after  long  possession  of  lands  in  accordance  with  the 
beneficial  title,  that  some  bare  legal  estate,  which  was 
previously  outstanding  and  ought  to  have  been  assured 

(m)  He  Marsh   and  Earl  Gran-  {ic)  Hillary  v.  Waller,  12  Ves. 

ville,    24    Ch.    D.    11,    19;    see  1Z9,  2o\,  21Q ;  Emery  wGrocoek, 

,       '            ,„„                '  6  Madd.   54,  57  ;  Sug.  V.  &  P. 

below,  p.  109.  ggg  .   j  -Q^^^  V.  &  P.  371,  377  ; 

{v)  1  Dart,  V.  c^-  P.  372,  373.  Fry,  Sp.  Perf.  409,  411,  3rd  ed. 
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to  the  beneficiaries,  was  duly  conveyed  to  them,  although 
no  such  conveyance  can  he  found  (.r).  But  the  Court 
will  not  oblige  a  purchaser,  who  has  notice  of  some 
equitable  incumbrance  affecting  the  property  sold,  to 
take  a  title  depending  on  the  fact  that  the  vendor 
bought  without  notice  of  such  incumbrance  (//) . 

Besides   events,   which  would    certainly    affect    the  Events  of 
title,  if  they  occurred,  there  are  other  events,  the  hap-  happenino- 
pening  of  which  might  or  might  not  affect  the  title,  ^^y  °^  "^^7 
An  instance  of  this  is  the  marriage  of  a  vendor  since  aflPected  the 
the  conveyance  of  the  property  to  him  or  her,  when  a  ^ 
marriage  settlement  may  or  may  not  have  been  made, 
and,  if  made,  may  or  may  not  have  affected  the  pro- 
perty sold.     It  is   conceived  that  the  vendor  is,  as  a 
rule,  bound  to    answer   all  questions  relevant   to    the 
abstracted   title,    that   is,  the   title   he  is   offering  for 
the  purchaser's  acceptance  (z)  ;  and  he  must  therefore 
answer  the  question  whether  a  particular  event,  which 
might  or  might  not  have  affected  the  title,  has  hap- 
pened.    If    the   answer   be   that   the    event    has   not 

(x)  See  England  d.  Syburn   v.  Court  considered  that  such  a  re- 

Slade,  4  T.  E..  682  ;  I)oe  d.  Bower-  quisitior    is    in    fact   an    inter- 

man  v.  SijhuHrn,  7  T.  R.  2  ;   Wihon  rogatory  searching  into  matters 

Y.  ^4?/f«,  IJ.  &  W.  611,  620;  C'oo^e  beyond     the    vendor's     duty    of 

V.  Soltau,  2  S.  &  S.  154:  ;  and  cases  furnishing  and  verifying  an  ab- 

cited  in  previous  note  ;  Taylor  on  stract   of  title.     Considering  the 

Evidence,  §§  113 — 121.  established   practice    of    not  ab- 

(y)  Freer  Y.  Hesse,  4  De  G.  M.  stracting  purely  equitable  charges 

&   G-.    495  ;    Nottvnghnm    Talent  (above,  pp.  90,  92),  it  seems  ob- 

Briek  and  Tile  Co.  v.  Butler,   16  vious  that  this  is  a  correct  view. 

Q.  B.  D.  778,  787,  789,  790.  The  vendor  in  delivering  an  ab- 

[z)  Sug.  V.  &  P.   415,  416  ;   1  stract  offers  the  abstracted  title 

Dart,   V.   &  P.   372.     It  is  sub-  as  a  good  title  ;  and  if  it  appears 

mitted  that  the  case  of  Re  Ford  so  to  the  purchaser's  advisers,  it 

and  Hill,  10  Ch.  D.  365,  contains  seems  not   unreasonable  to   pre- 

nothing  contrary  to  this  proposi-  elude   them  from   requiring   the 

tion.     It  was  there  held  that  a  vendor    to    set    forth    generally 

vendor  is  not  bound   to    answer  whatever  else  he  may  know  about 

the  requisition.     Is  there  to  the  the  title.     But  to  require  him  to 

knowledge  of  the  vendor  or  his  answer  all  questions  relevant  to 

solicitor    any    settlement,    deed,  the  alMraeted  title  is  an  entirely 

fact,    omission    or    any    incum-  different  thing  ;  that  does  not  go 

brance  affecting  the  property  not  beyond  requiring  him   to  prove 

disclosed  by  the  abstract  ?    The  the  title  which  he  offers. 
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happened,  it  does  not  appear  that  the  pui'chaser  can  in 
general  require  any  further  evidence  :  though  it  seems 
he  may  call  upon  the  vendor  to  make  (at  tlie  pur- 
chaser's expense,  according  to  the  present  rule  (n) )  a 
statutory  declaration  of  the  fact.  If  the  vendor  reply 
that  the  event  happened  but  did  not  affect  the  pro- 
perty sold,  the  purchaser  may  require  this  statement  to 
be  confirmed  by  the  production  of  any  evidence  in  the 
vendor's  possession  or  power,  as  well  as  to  be  embodied 
in  a  statutory  declaration :  but  he  cannot,  it  seems, 
insist  on  the  production  of  other  e\idence  {Ij).  If  the 
l^ui'chaser  be  informed  of  the  existence  of  a  document, 
such  as  a  vendor's  marriage  settlement,  which  may  or 
may  not  affect  the  property  sold,  and  is  also  told  that  it 
did  not  affect  the  property  sold,  he  is  not  fixed  with 
notice  of  any  equitable  interest  created  by  the  document 
in  the  property  sold  (c).  But  as  this  is  no  protection 
to  the  purchaser  against  any  legal  estate  or  interest 
limited  by  such  document  in  the  property  purchased, 
he  should  of  course  require  the  document,  if  in  the 
vendor's  possession  or  power,  to  be  produced  for  his 
solicitor's  examination  (d). 

Expense  of  At  common  law  the  vendor  was  bound  to  procure  at 

facts.  °  his  own  expense  the  evidence  necessary  to  prove  all  the 

facts  stated  in  the  abstract  (e)  :  but  under  the  Convey- 
ancing Act,  1881  (/■),  the  purchaser,  in  the  absence  of 
stipulation  to  the  contrary,  has  to  bear  the  expenses  of 
searcliing  for  and  procuring  all  such  evidence,  which  is 
not  in  the  vendor's  possession.  As  has  been  previously 
remarked  {(/),  this   enactment  does   not   discharge  the 

(a)  Above,  p.  95.  purchaser  cannot  require  any  ab- 

(i)  1  Dart,  V.  &  P.  372,  373.  stract  or  copy  of  such  document 

(c)  Jones  V.  Sfnitk,  1  Ph.   244,  to  be  made. 

253  ;  English  and  Scottish  Mercan-  {e)  Sug.  V.  &  P.  417,  420,  431. 

tile    Investment    Co.    v.    Brunton,  [f]  Stat.  44  &  45  Vict.  c.  41, 

1892,  2  Q.  B.  1,  700.  b.  3  (6,  9). 

{d)  1  Dart,  V.  &  P.  986.     The  (y)  Above,  p.  100. 
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vendor  from  his  obligation  of  procuring  proper  evidence 
of  the  facts,  if  he  have  not  any  evidence  in  his  possession ; 
it  merely  exonerates  him  from  the  expense  of  so  doing. 

There  are,  however,  certain  facts,  of  which  a  purchaser  Recitals  and 
is  not  entitled  (except  by  special  stipulation)  to  require  documents  "' 
proof,  unless  he  can  show  ground  for  discrediting  the  twenty  years 
statements  in  the    abstract.      Under   the  Vendor  and 
Purchaser  Act,  1874  (h),  it  is  a  term  of  every  contract 
of  sale  of  land,  in  the  absence  of  stipulation  to  the  con- 
trary, that  recitals,  statements  and  descriptions  of  facts, 
matters  and  parties  contained   in  deeds,   instruments. 
Acts    of  Parliament    or    statutory  declarations  twenty 
years  old  at  the  date  of  the  contract,  shall,  unless  and 
except  so  far  as  they  shall  be  proved  to  be  inaccurate, 
be  taken  to  be  sufficient  evidence  of  the  truth  of  such 
facts,  matters  and  descriptions  (/).     And   by  the  Con-  Recitals  of 

documents 

(A)  Stat.  37  &  38  Vict.  c.  78,  s.  2  (rule  2).  It  had  been  usual 
for  several  years  previously  for  %endors  to  make  special  stipula- 
tions to  the  same  effect :  Juridical  Society  Papers,  ii.  58U  sq.  ; 
1  Davidson,  Prec.  Conv.  556,  609,  4th  ed.  ;  1  Dart,  V.  &  P.  147, 
148,  5th  ed.  ;  Williams,  Real  Prop.  451,  13th  ed.  The  old  practice 
of  conveyancers,  in  the  absence  of  special  stipulation,  was  to  dis- 
pense with  evidence  of  facts  recited  in  deeds  upwards  of  thirty 
years  old,  when  there  had  been  uninterrupted  possession  in  accor- 
dance with  the  recitals,  and  under  the  deeds  containing  them,  and 
where  there  were  corroborative  circumstances  strengthening-  the 
presumption  that  the  facts  agreed  with  the  recitals ;  1  Jarm.  Conv. 
3rd  ed.  by  Sweet,  121  ;  Coventry,  Conv.  Ev.  317  ;  see  Fort  v.  Clarke, 
1  Russ.  601. 

(i)  In  Bolton  v.  London  School  Board,  7  Ch.  D.  766,  Malins,  V.-C, 
decided  that  a  recital  that  S.  Walker,  a  former  owner  of  land  con- 
tracted to  be  sold,  was  seised  thereof  in  fee  simple,  contained  in  a 
deed  dated  twenty-five  years  before  the  contract,  was  by  the  above 
enactment  rendered  evidence  that  S.  Walker  was  so  seised  until  the 
contrary  were  shown  by  the  purchaser,  and  that  the  vendors  were 
therefore  discharged  from  the  obligation  of  showing  a  forty  years' 
title.  It  is  submitted  that  this  decision  is  clearly  wrong.  Fu-st,  the 
law,  as  we  have  seen,  allows  a  vendor  to  discharge  his  obligation  of 
showing  a  good  title  by  proof  of  forty  years'  title,  that  is,  of  forty 
years'  seisin  in  fee  by  himself  and  his  predecessors  in  title  ;  above, 
p.  87.  How  can  this  obligation  be  possibly  discharged  by  proof  that 
one  of  such  predecessors  was  seised  in  fee  twenty-five  years  before  the 
contract  ?  Secondly,  assuming  that  the  recital  must  be  accepted  as 
evidence  of  the  fact  stated,  it  apparently  alleged  nothing  but  a  seisin 
in  fee  and  made  no  assertion  that  the  land  was  free  from  incumbrances 
(see  Kott  v.  Riccard,  22  Beav.  307).    Mere  seisin  in  fee  is  perfectly 
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forming  psrt 
of  the  title 
prior  to  the 
time  for  com- 
meuc'ing'  the 
abstract. 


vevancing  Act  of  1881  (./),  the  purcliaser  is  required  to 
assume,  unless  the  contrary  appear,  that  the  recitals 
contained  in  the  abstracted  instruments  of  any  deed, 
will  or  other  document  forming  part  of  the  title  prior  to 
the  time  prescribed  by  law  or  stipulated  for  commence- 
ment of  title,  are  correct  and  give  all  the  material 
contents  of  the  deed,  will  or  other  documents  so  recited, 
and  that  every  document  so  recited  was  duly  executed 
by  all  necessary  parties  and  perfected,  if  and  as  re- 
quired, by  fine,  recovery,  acknowledgment,  enrolment 
or  otherwise. 


Recitals  no 
evidence  as  a 
rule. 


As  a  rule,  recitals  and  other  statements  in  deeds  are 
no  evidence  at  all  of  the  facts  recited,  and  are  only 
available  as  evidence  in  courts  of  justice  either  by  way 
of  estoppel  at  law  (/.•)  or  as  admissions  (/)  of  a  party  (w?) 
who  executed  the  deed  (n).  They  may  therefore  be 
evidence  against  but  not  for  a  party  to  the  deed  (o). 
But  owing  to  the  exceptional  rule  regarding  the  admis- 


compatible  with  the  existence  of  a  long  term  of  years  granted  to  other 
persons  at  a  nominal  rent  to  secure  either  their  beneficial  occupation 
or  money  advanced  ;  and  it  seems  that  oa  this  ground  the  purchaser 
was  plainly  entitled  to  forty  years'  title,  the  very  object  of  allowing 
the  investigation  of  title  for  forty  years  past  being  to  enable  the  pur- 
chaser to  ascertain,  on  an  inspection  of  all  the  transactions  during 
that  period,  that  no  incumbrances  have  been  created  which  hinder  the 
vendor  from  conv'eying  what  he  contracted  to  sell.  Besides,  no  one 
would  contend  that  a  vendor  shows  a  forty  years'  title  if  he  begin  the 
abstract  with  a  deed  of  conveyance,  twenty-five  years  old,  expressly 
limiting  the  land  to  one  of  his  predecessors  in  fee ;  and  it  seems 
utterly  absurd,  if  this  be  so,  that  a  mere  recital,  in  the  same  deed  of 
the  grantor's  seisin  in  fee  should  avail  to  deprive  the  purchaser  of  his 
right  to  investigate  the  earlier  title. 

0)  Stat.   44   &  45  Vict.  c.  41,        Coppin  v.    Coppl)/,  2  P._W._  291  ; 


8.  3  (3). 

(/.■)  Baker  v.  Dciveij,  1  B.  &  C. 
704  ;  Hardmg  v.  Ambler,  3  M.  & 
W.  279  ;  and  see  8  M.  &  W.  212. 
This  kind  of  estoppel  by  deed 
has  become  comparatively  unim- 
portant since  law  and  equity  have 
been  administered  in  the  same 
Courts  under  the  Judicature  Acts 
of  1873-5,  as  there  was  no  such 
estoppel  in   Courts  of    Equity  ; 


Wilson  V.  Keating,  28  L.  J.  Ch. 
895. 

(/)  Carpenter  v.  Bullcr,  8  M.  & 
W.  209  ;  Taylor,  Evidence,  §5  84, 
85,  653  sq.  ;  Stephen,  Evidence, 
Arts.  15  sq. 

{m)  Fort  V.  Clarke,  1  Russ.  601. 

(«)  Tidlv.  Otce)i,4Y.  &  C.  192. 

(o)  Doe  d.  Tritchard  v.  Dodd,  2 
Nev.  &  Man.  838,  845  ;  Jie  Hol- 
land, 1902,  2  Ch.  360,  379,  380. 
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sion  in  evidence  of  statements  made  ante  litem  motam 
by  a  deceased  member  of  a  family  on  matters  of  pedi- 
gree, statements  on  such  matters  so  made  by  way  of 
recital  in  a  deed  executed  by  such  a  person  may  be 
received  in  evidence  after  his  death  (^j).  The  only  Recital  in  a 
instance  of  a  recital  affording  good  evidence  for  all  ^'^  ic  s  a  u  e. 
purposes  is  a  recital  in  a  public  {q)  Act  of  Parliament. 
This  is  held  to  be  admissible,  though  not  conclusive  (r) 
proof  of  the  facts  recited,  on  the  ground  that  it  is  not 
to  be  supposed  that  a  statute,  which  is  made  by  the 
sovereign  authority  of  the  realm,  would  contain  an 
untrue  statement  («) .  Statutory  declarations  of  a  mem- 
ber of  the  family  as  to  matters  of  pedigree  are  admis- 
sible in  evidence  after  the  deponent's  death,  if  they 
were  made  before  any  controversy  had  arisen  as  to  the 
facts  deposed  to  {t).  But  with  this  exception,  statutory 
declarations  as  to  matters  of  title  are  not  admissible  as 
evidence  in  litigation  («),  unless  against  the  deponent, 
or  his  privies  in  estate,  blood  or  law  as  an  admission  by 
him  (?'),  or  after  the  deponent's  death  as  a  statement 
(if  so  made)  either  against  his  pecuniary  or  proprietary 
interest,  or  in  the  coiu-se  of  his  business  or  professional 
duty,  or  as  to  public  or  general  rights  (?r).  A  recital  of 
a  document  in  a  deed  operates  as  an  admission  of  the 
existence  and  due  execution  of  the  recited  document  by 
a  party  to  the  deed  containing  the  recital,  who  has 


{j})   Welcome  v.   Upton,  6  M.  &  [t)  Berkeley    Peerage     Case,     4 

W.  536,  539  ;  Doe  d.   Jenkins  v.  Camp.  401  ;  Reilhj  v.  Fitzgerald, 

Davies,  10  Q.  B.  314.  Dru.  122  ;  Gcer.  Ward,  7E.  &  B, 

,  ,     .  -J.  1   •  •     X      A    i.  509  ;   Sheddcn  v.  Patrick,  2  Swa 

(fy)  A  recitalm  a  private  Act  ^  ^^.    ^^.     g         y.   &  P.  418 

of  Parliament  is  not,  as  a  rule  Hubback,    Ev.     Succ.    68,    69 

evidence  of  the  fact  recited  :i?r.«  ^     j         Evidence,    ^    571    sq. 

V.  Becdcs,n    &  M^421     Beaufort  g  J^^^    Evidence    Art.  31.         ' 
Y.  Smith,  4  Ex.  4.50  ;   The  Shrews-  ^^  Hubback,  E;.  Succ.  06,  67. 

bury  Peeraye,  111^  L.  C   1  ;  Cowell  ,,    ^^^^       Evidence,    §^653 

V.  Chambers,  21  Beav.  619.  ^^]  >  ^^,/^^_  .  g^^^j^^^^  Evidence, 

(r)  R.  V.  Greene,  6  A.  &  E.  648,  Arts.  15,  16. 

(*■)  Co.  Litt.   19  b  ;    R.   v.  De  {w)  Taylor,    Evidence,    ^  543 

Berenger,  3  M.  &  S.  67,  69  ;  R.  v.  sq.  ;  602  sq.  ;  630  sq.  ;  Stephen, 

Sutton,  4  M.  &  S.  532,  542.  Evidence,  Arts.  25,  27,  28,  30. 
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executed  and  taken  some  benefit  under  the  deed  {j")  :  but 
such  a  recital  is  not,  generally  speaking,  any  evidence 
of  the  existence  or  execution  of  the  recited  document, 
or  of  its  contents,  as  against  other  persons  (//).  And 
even  against  parties  to  the  deed,  the  recital  is  not  evi- 
dence of  any  part  of  the  contents  of  the  recited  docu- 
ments, beyond  what  is  recited  (z).  But  if  it  has  been 
proved  that  a  document  recited  in  a  deed  has  been  lost, 
the  recital  may  be  good  secondary  evidence  of  the  lost 
document,  when  there  has  been  long  uninterrupted 
possession  in  accordance  therewith  {a). 

Recitals  of  Apart  from  the  stipulation  now  incorporated  in  con- 

excuse  vendor  tracts  as  above  mentioned  {b)  by  the  Vendor  and  Pur- 
from  proof.  chascr  Act,  1874,  and  except  so  far  as  recitals  or 
statements  are  evidence  admissible  in  litigation,  the 
vendor's  obligation  to  furnish  evidence  of  all  facts 
material  to  the  title  (c)  is  in  no  way  discharged  by 
reason  of  any  such  facts  being  stated  or  recited  in  deeds 
or  other  instruments  appearing  on  the  abstract  {d).  But 
conveyancers  can  generally  accept  statutory  declarations 
made  on  some  previous  sale  and  produced  by  the  vendor 
from  among  the  muniments  of  title  as  evidence  of  the 
facts  deposed  to  therein  ;  as,  if  there  be  no  reason  to 
suspect  the  authenticity  of  the  declaration  and  the 
facts  asserted  are  such  as  are  usually  proved  on  sales 
by  statutory  declaration,  a  new  statutory  declaration 
would  seldom  afford  better  evidence  than  an  old  one. 
And,  as  we  have  seen,  in  some  cases  an  old  statutory 
declaration  may  have  become  good  evidence  through 
the  death  of  the  deponent. 

(z)  Burnett  v.  Lynch,  5  B.  &  C.  («)  Moulton  v.  Edmonds,  1  De 

589,  601  ;  Brinrjloe  v.   Goodson,  5  G.  F.  &  J.  246,  252. 

Bing.  N.  C.  738.  [h)  Above,  p.  109. 

(y)  Moulton  v.  Edmonds,  1  De  (c)  Above,  p.  95. 

G.    F.    &  J.  246,  251  ;    Burton,  {d)   1   Jarm.  Con  v.  3rd  ed.  by 

Comp.  pi.  480.  Sweet,  120;    1  Dart,  V.  6c  P.  328, 

(s)   Gillett  V.  Abbott,  7  A.  &  E.  5th  ed.  ;  372,  6th  td.  ;  Williame, 

783.  Eeal  Prop.  451,  13th  ed. 
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Now  that  the  purchaser  is,  as  a  rule,  bound  to  pay  Acceptance  of 
the  expense  of  procuring  all  evidence  necessary  to  verify  evicfjncc. 
the  abstract  but  not  in  the  vendor's  possession  {e),  his 
natural  endeavour  is  to  obtain  satisfactory  proof  at  the 
least  cost  to  himself.  Hence  it  frequently  happens  in 
practice  that  a  purchaser  accepts  irregular  evidence — 
evidence  which  he  could  not  be  required  to  accept — to 
save  himself  the  expense  of  the  regular  mode  of  proof. 
Great  caution  should  always  be  observed  in  admitting 
such  proof.  It  is  true  that  if  any  fact  on  which  title 
depends  be  established,  the  j:)urchaser  may  suffer  no 
inconvenience  from  not  having  the  regular  convey- 
ancing evidence  in  his  possession.  If  he  sell,  the  pur- 
chaser from  him  will  by  the  rule  be  at  the  cost  of 
procuring  it.  But  if  a  fact  admitted  on  irregular 
evidence  be  not  verifiable  by  regular  evidence,  the 
purchaser  may  obviously  find  himself  at  serious  dis- 
advantage on  a  re-sale.  As  an  example  of  the  reception 
of  irregular  evidence,  where  a  man's  death  is  the  fact 
to  be  proved,  a  purchaser  may,  it  is  conceived,  usually 
rest  satisfied  with  production  of  the  probate  of  his  will 
or  of  letters  of  administration  to  his  effects  (/),  or  even 
of  the  receipts  for  succession  duty  paid  as  on  his  death. 
Indirect  evidence  of  this  kind  is  often  to  be  found  in 
the  vendor's  possession,  and  may  save  the  expense  of 
getting  a  certificate.  In  this  case  it  will  be  observed 
that  the  fact  of  death  is  inferred,  not  only  from  the 
presumption  that  things  are  rightly  done(r/),  but  also 
from  the  fact  that  the  survivors  have  done  an  act 
against  their  own  interest  in  paying  death  duty ;  and 
such  payment  and  the  granting  of  probate  or  admini- 
stration are  acts  extraneous  to  the  title.     Again,  tlie 

{e)  For  many  years  before  the  Papers,  ii.  58'J,  590  ;   1  Davidson, 

commenoement   of    the    Convey-  Prec.  Conv.  50G,  oo;"),  COO,  4th  ed. 
ancing  Act,    1881,  it  was  usual  (/)  Coventry,     Couveyancei'8' 

for  vendors  to  stipulate  specially  Evidence,  278,   279  ;  Sug.  V.  & 

that  the  purchaser  should    bear  P.  418. 
this   expense ;   Juridical  Society  (^)  Above,  p.  97. 

w.  8 
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presumptiou  that  things  arc  rightly  done  is  greatly 
strengthened  whenever  valuable  consideration  has  been 
given  on  the  faith  of  certain  events  having  taken  place. 
Thus  if  the  death  of  a  joint  mortgagee  be  stated,  and  it 
appear  that,  on  a  subsequent  transfer  or  purchase,  a 
conveyance  has  been  accepted  from  the  surviving  mort- 
gagees as  having  become  entitled  in  consequence  of  his 
death,  it  is  hardly  a  rash  assumption  that  the  death 
took  place  as  alleged.  But  it  would  not  be  advisable 
to  dispense  with  proof  of  the  alleged  recent  death  of  a 
trustee  merely  because  in  a  subsequent  deed  a  new 
trustee  is  appointed  as  upon  his  death.  In  this  ease  no 
act  extraneous  to  the  title  has  been  done  on  the  faith 
of  the  event  in  question  having  occurred. 

Great  import-  The  extreme  importance  of  the  proper  verification  of 
verification  of  the  abstract  is  too  often  overlooked.  The  abstract  being 
the  abstract.  ^\^q  chief  document  delivered  and  the  only  document 
laid  before  and  commented  on  by  counsel,  there  is 
always  a  certain  danger  of  losing  sight  of  the  fact,  that 
the  most  perfect  abstract  is  no  evidence  at  all  of  title.  It 
is  only  when  we  turn  away  from  the  abstract  to  the 
verification  of  it  that  the  real  proof  of  title  begins. 
The  most  severe  scrutiny  of  the  abstract  may  be  utterly 
useless  if  the  purchaser's  advisers  are  lax  in  exacting 
or  examining  the  evidence  in  support  of  it.  Extreme 
care  should  therefore  be  observed  in  dispensing  with 
any  of  the  evidence  regularly  necessary  to  verify  the 
abstract ;  and  if  it  be  proposed  to  accept  any  irregular 
or  indirect  evidence,  the  conveyancer  should  weigh  well 
the  reasons  why  the  same  may  be  regarded  as  affording 
substantial  proof. 

Importance  of       Jt  seems  needless  but  is  really  very  necessary  to  point 
tionoftho        out  that  no  part  of  the  verification  of  the  abstract  is 

title  deeds        niorc  important  than  the  examination  of  the  title  deeds, 
•nitn  the  .  .  , 

abstract.  This  is  especially  the  case  at  the  present  day,  when 
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abstracts  are  constantly  delivered,  which  have  been 
drawn  in  the  most  slovenly  and  unskilled  manner. 
This  fact  enhances  the  necessity  of  Lord  St.  Leonards' 
emphatic  warning,  that  the  examination  of  the  title- 
deeds  with  the  abstract  sliould  never  be  left  to  an  in- 
competent person  (^1').  As  Mr.  Dart  pointed  out,  it  is 
a  duty  reqmring  the  most  scrupulous  care,  the  object 
of  the  examination  being  four- fold  ;  to  ascertain,  first, 
that  what  has  been  abstracted  is  correctly  abstracted  ; 
secondly,  that  what  is  omitted  is  clearly  immaterial ; 
thirdly,  that  all  the  documents  are  perfect  as  respects 
execution,  attestation,  endorsed  receipts,  registration, 
stamps,  &.C. ;  and  fourthly,  that  there  are  no  endorsed 
notices,  nor  any  circumstances  attending  the  mode  of  exe- 
cution or  attestation,  &c.,  which  are  calculated  to  excite 
suspicion  (/).  Every  part  of  every  document,  especially 
of  a  will,  should  be  read  through  (,/).  And  very  par- 
ticular attention  should  be  given  to  the  execution  of 
the  documents ;  for,  as  we  have  seen  (/r) ,  it  is  not 
the  practice  on  sales  to  require  any  other  evidence  of 
the  execution  of  the  documents  of  title  than  is  apparent 
on  the  documents  themselves. 


property. 


Besides  verifying  the  documents  and  facts  stated  in  Proof  of 
the  abstract,  the  vendor  is  bound,  in  the  absence  of  OTmiertv^ 
special  stipulation,  to  prove  tiie  identity  of  the  property 
described  in  the  contract  for  sale  with  that  specified  in 
the  title  deeds  (/).  The  requisite  evidence  of  iden- 
tity is  usually  obtained  from  ancient  plans,  leases,  ex- 
tracts from  parish  and  land-tax  books,  and  statutory 
declarations  of  old  people  (ui).  It  is,  however,  a  com- 
mon stipulation  in  contracts  for  sale  of  land  that  the 
purchaser   shall   admit   the   identity   of    the   property 

{/()  Sug.  V.  &  P.  411.  (/)  Above,  p.  28. 

(i)  1  Dart,  V.  &  P.  480. 

(j)  Ibid.;  Sug.  V.  &  P.  411.  {>»)  1   Davidson,    Prec.    Conv. 

(A)  Above,  p.  97.  557,  4th  ed.  ;  463,  ,5th  ed. 

s  (-2) 
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purchased  with  that  comprised  in  the  muniments  offered 
by  the  vendor  as  the  title  to  sucli  property  upon  the 
evidence  afforded  by  a  comparison  of  the  descriptions 
contained  in  the  particulars  of  sale  and  in  the  muni- 
ments (;?).  This  condition  deprives  the  purchaser  of 
his  right  to  require  independent  evidence  of  identity : 
but  it  does  not  exonerate  the  vendor  from  proving 
identity  as  part  of  his  obligation  to  show  a  good  title. 
If  therefore  a  comparison  of  the  descriptions  in  the 
title  deeds  with  the  description  in  the  contract  afford 
no  e^^dence  that  the  property  purchased  is  the  same  as 
or  is  part  of  the  property  to  which  the  deeds  relate,  the 
vendor  cannot  force  the  title  on  the  purchaser  without 
giving  further  evidence  of  identity  (o) . 

Evidence  of  j^  jQg^y  ]jq  convenient  to  consider  the  various  matters, 

particular  ,     •'  ,  .  •        i    i 

matters.  of  which  proof  is  generally  required  on  sales,  m  alpha- 

betical order  as  follows  : — 


Acknowled^ 
ment. 


Acknoicledfjment  of  a  deed  by  a  married  woman  under 
stat.  3  &  4  Will.  IV.  c.  74:— proved,  if  the  deed 
were  executed  before  the  1st  of  January,  1883,  by  the 
memorandum  of  acknowledgment  in  the  proper  form 
endorsed  on  or  written  at  the  foot  or  in  the  margin  of 
the  deed,  and  an  office  copy  of  the  certificate  of  acknow- 
ledgment {])),  the  filing  of  which  was  essential  {q) ;  if 
the  deed  were  executed  on  or  after  the  1st  of  January, 
1883,  by  a  memorandum  only  in  the  proper  form  en- 
dorsed on  or  written  at  the  foot  of  or  in  the  margin  of 
the  deed  and  purporting  to  be  signed  by  a  person 
authorized  to  take  the  acknowledgment  (r) . 


(><)  1  Davidson,  Free.  Conv. 
610  and n.,  4th  ed.;  520,5th  ed. ; 
1  Key  &  Elphinstone,  Free.  Conv. 
262,  oth  cd.  ;  above  pp.  54,  60. 

{o)  Floiccr  v.  Eartopp,  6  Beav. 
476  ;  Curling  v.  Austin,  2  Dr.  & 
Sm.  129  ;  and  see  Sug.  V.  &  F. 
26  ;  1  Dart,  V.   &  F.  174,  175  ; 


and  Ch.  VI.,  below. 

(;;)  Stats.  3  &  4  Will.  IV.  c.  74, 
ss.  84—88  ;  4  &  5  Will.  IV.  c.  92, 
s.«.  75 — 79,  as  to  Ireland  ;  45  &  46 
Vict.  c.  39,  8.  7  (8). 

[q)   Jolli/\.IIandcock, 7 Ex.82i. 

(>•)  Stat.   45  &  46  Vict,  c,  39, 
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Act  of  PcD'Iiamciit.     A  public  Act  needs  no  proof,  Act  of 
the  Court  taking  judicial  notice  of  public  Statutes  (s).  ^^"^^i^^^^^*- 
A  private  Act  is  proved  by  a  copy  thereof  purporting 
to  be  printed  by  the  Queen's  printers  {f),  or  by  a  copy 
thereof  proved  to  have  been  examined  veith  the  Parlia- 
ment Roll  {n). 

Award  of  eiifraiicJiisemeiit.  If  made  under  the  Copy-  Award  of 
hold  Act,  1858,  proved  by  a  copy  thereof  purporting  to  ment.^° 
be  sealed  or  stamped  with  the  seal  of  the  Copyhold 
Commissioners  (r) .  If  made  under  the  Copyhold  Act, 
1887,  proved  in  the  same  way  or  by  a  copy  of  the  entry 
directed  to  be  made  of  the  award  in  the  court  rolls  of  the 
manor  («•).  TheCopyhold  Act,  1894  (;r) , repealed, without 
re-enacting,  the  section  of  the  Act  of  1852  {y)  which 
made  awards  provable  by  such  evidence  in  courts  of 
justice.  But  similar  evidence  of  awards  of  enfranchise- 
ment made  under  the  Act  of  1891  {z)  would  appear  to 
be  receivable  by  conveyancers  on  a  sale. 

8.  7,  and  Rules  thereunder  ;  see  [z)   Underthis  Act,57  &58  Vict. 

"Williams's    Conveyancing     Sta-  c.  4G,  s.  10  (1),   (5),  enfranchise- 

tutes,  281,  477.  ment  is  made  by  an  award  con- 

(s)  R.  V.  Sittto//,  4  M.  &  S.  532,  firmed  by  the  Board  of  Agricul- 

642.  ture,  who  are  to  send  a  copy  of 

{()  Stat.  8  &  9  Vict.  c.  113,  s.  3.  the  confirmed   award   sealed    or 

(«)  Taylor  on  Evidence,  §  1368,  stamped   with   the   seal    of    the 

vol.  ii.  p.  1315,  5th  ed.  ;  and  see  Board  to  the  lord,  and  the  lord  is 

Coventry,     Conveyancers'     Evi-  to  "  cause  the  copy  to  be  entered 

dance,  81  ;  Burt.  Comp.  pi.  482  ;  in  the  court  rolls  of  the  manor." 

above,  p.  100.  Under  stat.  52  &  53  Vict.  c.  30, 

((')  After  the  year  1882,  the  s.  7,  every  document  purport- 
Copyhold  Commissioners  were  ing  to  be  an  order,  licence,  or 
styled  the  Land  C  immissioners,  other  instrument  issued  by  the 
and  on  the  12th  August,  1889,  Board  of  Agriculture,  and  to  be 
their  powers  and  duties  were  sealed  with  the  seal  of  the  Board, 
transferred  to  the  Board  of  Agri-  authenticated  by  the  siguature  of 
culture  ;  stats.  45  &  46  Vict.  the  president  or  some  member  of 
c.  aS,  8.  48  ;  52  &  53  Vict.  c.  30.  the  Board,  or  the  secretary  or 
s.  2.  some  person   authorized   by    the 

(tv)  See  stats.    15   &    16    Vict.  president  to  act  on  behalf  of  the 

c.  51,  8.  49 ;  21  &  22  Vict.  c.  94,  secretary,    or  purporting    to   be 

8.  10 ;  50  &  51  Vict.  c.  73,  s.  22.  signed   by  a   seci-etary,    or    any 

{z)  Stat.  57  &  58  Vict.  c.  46,  j^erson  authorized  by  the  presi- 

8.  100.  dent  to   act    on    behalf    of    the 

('/)  Stat.   15   &   16  Vict.  c.  51,  secretary,    shall  be  received    in 

8.  49.  evidence  and  be  deemed   to   be 
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Award  of  Award  as  to  the  inclosiire  of  common  lands   made 

inclosurc.  under  an  Act  incorporating  tlio  Inclosuro  Consolidation 
Act,  1801,  or  other  special  Inclosurc  Act.  Proved  by  a 
copy  or  extract  signed  by  the  proper  officer  of  the  Court, 
if  the  Award  were  enrolled  in  one  of  the  Courts  of 
"Westminster,  or,  if  the  Award  were  enrolled  with  the 
clerk  of  the  peace  for  the  county  in  which  the  lands  lie, 
by  the  clerk  or  his  deputy,  and  purporting  to  be  a  true 
copy  {a). 

Awanl  under  _^l?(YnY^  as  to  inclosure  of  common  lands  made  under 
SdosureAct,  ^^^^  Greneral  Inclosurc  Act,  1845.  Proved  by  a  copy 
1845.  purporting  to  be  sealed  with  the  seal  of  the  Board  of 

Commissioners  under  the  Act  (/>),  or  by  a  copy  or  extract 
signed  by  the  clerk  of  the  peace  of  the  county  in  which 
the  lands  lie,  or  his  deputy,  purporting  the  same  to  be  a 
true  copy  {c) . 

Bankruptcy.  Baiikruptci/,  proceedings  in.  Provable  in  litigation  in 
the  same  manner  as  other  proceedings  in  Court. s  {q.v.), 
and  also  by  copies  certified  as  required  by  the  various 
Bankruptcy  Acts  (d).  Under  the  present  Bankruptcy  Act, 
a  receiving  order  or  an  adjudication  of  bankruptcy  is 
also  conclusively  proved  by  production  of  a  copy  of  the 
London  Gazette  containing  a  notice  thereof  {e) ;  the  ap- 
pointment of  a  trustee  is  proved  by  the  certificate  of 


such    order,    licence    or    instru-  s.  2;   45  &  46  Vict.  c.  38,  a.  48; 

ment,  without  further  proof  un-  52   &  53  Vict.   c.  30,   s.  2.     See 

less  the  contrary  is  shown.  note  (r)  to  p.  117,  above. 

(«)  Stats.  41   Geo.  III.  c.  109,  (c)  Stat.   8  &  9   Vict.    c.   118, 

s.  35  ;  3  &  4  Will.  IV.  c.  87,  s.  2.  ss.  2.  146. 

[Ii)  These  Commissioners  were  {d)  Stats.  46  &  47  Vict.  c.   52, 

first  styled  the   Inclosure   Com-  ss.  134,  137;  32  &  33  Vict.  c.  71, 

mi>sioners     for      England     and  ss.     107  —  109;     24    &    25     Vict. 

Wales;    after    1882  'tliey    were  c.  134,  ss.  203  sq.  ;   12  &  13  Vict, 

styled  the  Land  Commissioners;  c.    It6,   ss.   232  sq.;   1  &2  Will, 

and  on  the   12th  August,   18>9,  IV.  c.  56,  s.   29  ;  6  Geo.   IV.  c. 

their   powers    and    duties    were  16,  s.  97. 

transferred  to  the  Board  of  Agii-  (')  Stut.  46  &  47  Vict.  c.  62, 

culture;  stats.  8  &  9  Vict.  c.  118,  s.  132. 
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appointment  (./')  ;  and  the  proceedings  at  a  statutory 
meeting  of  creditors  are  proved  bj  a  minute  signed  at 
the  same  or  the  next  meeting  by  a  person  describing 
himself  as  or  appearing  to  be  the  chairman  of  the  meet- 
ing at  which  the  minute  is  signed  {(j).  On  sales,  office 
copies  are  accepted  as  evidence,  whether  receivable  as 
evidence  in  Court,  or  not  {h). 

Copyholds,  assurances  of.  The  law  regards  the  court  Copyholds, 
rolls  of  a  manor  as  a  public  document  (/),  and  so  permits 
entries  therein  to  be  proved  either  by  production  of  the 
rolls  (y),  by  examined  copies  (/.•)  or  by  copies  signed  by 
the  steward  (/),  such  as  are  always  delivered  to  the 
tenants  on  the  completion  of  a  transaction  acknow- 
ledging their  title  {in).  According  to  the  strict  rule  of 
the  common  law,  the  last  mentioned  mode  of  proof  was 
incomplete  without  evidence  of  the  steward's  hand- 
writing, unless  the  copy  were  thirty  years  old  at 
least  {n)  and  came  from  the  proper  custody  (o).  But 
entries  in  court  rolls  are  provable  under  the  Evidence 
Act,  1851  (^j),  by  copies  purporting  to  be  signed  and 
certified  as  true  copies  by  the  officer  to  whose  custody 
the  originals  are  entrusted,  that  is,  as  a  rule,  the 
steward.  On  sales  of  copyholds,  the  assurances  entered 
on  the  court  rolls  are  usually  proved  by  copies  thereof 
signed  by  the  steward,  and  it  is  not  the  practice  to 
requii^e  any  proof  of  the  steward's  handwriting  {q), 
copies  purporting  to  be  signed  by  the  steward  being 

(/)  Sect.  54  (4).  (/)   1  Scriv.  Cop.  590,  3rd  ed. 

{ff)  Sect.  133.  {»n)  Williams,  Real  Prop.  455, 

{h)  Sng.  V.  &  P.  417 ;  1  Dart,        ^^^^  e<^V 
V.  &P.  3G1.  W  Above,  p.  96. 

g  T.„„,  Evidence,  „  H33,       ,  ^^^X-  "^l  n'ut  S.  ] 

[jj  Doe  d.  Bennington  v.  Ilctll,       3^(3  •'  ■,       ^.  ^  -c^.. 


16  East,  208. 


,,,    ^,      ,     ^       ,  iP)  Stat.   14  &  15  Vict.  c.  99, 

(A:)   Boe  A.^Cawthorn  v.  Mee,  4  s.  14,  Taylor,  Evidence,  §§   lta7, 

B.  &  Ad.  GI7  ;  I)(jc  d.  Burrows  v.  1438  ;  above,  p.  101. 

Fret  man,  12  M.  &  W.  844  ;  Breeze  {//)  Sug.  V.  &  P.  417  •   1  Dart 

V.  Uawkir,  14  Sim.  350.  V.  ^t  P.  351.                     *               ' 
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accepted  as  genuine,  unless  there  be  some  reason  for 
suspecting  tlieir  authenticity  (r).  A  vendor  of  copy- 
holds is  as  a  rule  bound  to  procure  profier  cojiies  of 
court  roll  sigui^d  by  the  steward  for  verification  of  the 
abstract ;  he  cannot  require  tlie  vender  to  go  and  com- 
pare the  abstract  with  the  original  rolls  (.s)  :  but,  under 
the  Conveyancing  Act,  1881  (t),  the  purchaser  will  be 
obliged  to  pay  tlie  expense  of  obtaining  such  copies,  if 
not  in  the  vendor's  possession. 


Courts,  pro- 
ceedmg-s  of. 


Courts  of  justice,  records  and  proceedings  of.  As  a 
rule,  these  are  provable  in  litigation  (1)  by  production 
of  the  original,  which  is  usually  inconvenient ;  or  (2)  by 
an  exemplification,  or  its  equivalent ;  or  (-3)  by  an 
examined  copy  {u).  As  we  have  seen  {u),  a  copy  made 
by  an  officer  of  the  Court  hound  by  luw  to  make  it  is 
Office  copies,  equivalent  to  an  exemplification  :  whilst  office  copies,  or 
copies  made  by  an  officer  of  the  Court  who  is  autho- 
rised by  rule  of  Court  but  not  required  bij  law  to  make 
thon,  are  not  at  common  law  equivalent  to  an  exem- 
plification, save  in  the  same  Court  a)id  cause,  in  which 
the  proceeding  occurred  {v).  But  office  copies  of  all 
writs,  records,  pleadings  and  documents  filed  in  the 
High  Court  of  Justice  are  admissible  in  evidence  to  the 
same  extent  as  the  original  (?r).  Besides  the  above 
modes  of  proof,  there  are  various  particular  cases  in 
which  the  proceedings  of  Courts  are  by  Statute  provable 
in   litigation   by  copies   certified   as  required   by   the 


(r)  See  above,  p.  97. 

(*•)  Sug.  V.  &  P.  431 ;  1  Dart, 
V.  &  P.  352,  whore  it  is  sub- 
mitted that  the  vendor  will  dis- 
charge his  obligation,  if  he  can 
produce  the  original  rolls  at  the 
proper  place  fur  verification  of 
the  abhtract,  and  satisfactorily 
account  for  the  absence  of  the 
copies  of  court  roll  from  time  to 


time  delivered  to  the  tenants. 

(0  Stat.  44  &  45  Vict.  c.  41, 
s.  3  (6). 

(ii)  Above,  p.  100. 

{v)  Taylor,  Evidence,  §§  1378— 
1391  ;  Ste^jhen,  Evidence,  Art. 
78. 

(lo)  R.  S.  C.  1883,  Order  37, 
rule  4. 
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Act  (.r).  For  example,  proceedings  in  bankruptcy  {y) 
and  orders  in  lunacy  (::)  are  now  provable  in  this 
way.  And  under  the  Evidence  Act,  1851  {a),  the  pro- 
ceedings of  courts  of  justice  not  provable  by  copies 
under  any  other  Statute  appear  to  be  provable  by  certi- 
fied copies  {h).  The  records  of  the  Courts  deposited  in 
the  Eecord  Office  are  also  provable  as  records  under  the 
charge  of  the  Master  of  the  Eolls  {c).  On  sales,  how- 
ever, the  practice  is  to  accept  office  copies  as  evidence, 
whether  the  same  would  be  receivable  in  evidence  on 
litigation  or  not  {d) . 

Crown  grants  are  proved  by  production  of  the  original  Cro^yn  grants. 
under  the  great  seal,  the  privy  seal  or  the  royal  sign 
manual ;  but  as  they  are  matters  of  public  record,  they 
are  also  provable  by  exemplifications  or  examined 
copies  {e),  or  under  the  Evidence  Act,  1851,  by  certified 
copies  (./').  But  on  sales,  if  the  original  be  not  forth- 
coming, it  seems  that  the  purchaser  cannot  require  the 
vendor  to  furnish  liim  with  a  coj)y  in  accordance  with 
the  general  rule  {g),  but  must  examine  the  enrolment  at 
his  own  expense  (//). 

Deeds  and  private  writings  are,  as  we  have  seen  (/),  Deeds, 
primarily  proved  on  sales  by  production  of  the  originals, 
and  proof  of  execution  or  signature  is  not  usually  re- 
quired.     If  any  such  document,  which  ought   to   be  Missing 


documents. 


..  ^^  ?hl    \f't^''''%  ^K  ^^^^  (^)  *^"-  V.  &  p.  417  ;   1  Dart, 

A^-;    It^  I   ^teph^"'    Evidence,  V.  A:  P.  a61  ;    1   Davidson,  Prec 

(//)  Stat.  46  &  47  Vict.  c.  52,  .  .      -.     - 
8.  134. 


(')  2  Black.  Comm.  34G;  Taylor, 
Evidence,    §    1371,    p.   1316,  5th 


(z)  Stat.  53  Vict.  c.  5,  s.  144.  ed.  ;  above,  p.  100. 

(«)  Stat.  14  &  15  Vict.  c.  99,  (/)  1 -Dart,  V.  &  P.  359  ;  above, 

s.  14  ;  above,  p.  101.  P-  ^^1. 

(^  ^^.   V.  ^..,   10  Hare,  [ij  ^:^^^:  ,31  ;  1  Dart, 

M  ?      11            ^1         ^   ■  Y.-^'^-^^^^l  Davidson,  Prec 

[c]  bee   below  ;    Taylor,   Evi-  Conv.  531,  4th  ed 

dence,  ^  1337,  1338,  1377.  [i)  Above,  p.  96. 
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produced,  be  missing,  its  destruction  or  loss  must  be 
proved,  either  by  evidence  of  actual  destruction,  or  by 
showing  that  search  has  been  made  for  it  without  result 
in  all  places  where  it  is  reasonably  likely  to  have  been 
deposited.  If  its  destruction  or  loss  be  so  established, 
secondary  evidence  may  be  given  of  its  contents  (J), 
such  as  a  counterpart,  draft,  copy  or  abstract  thereof 
proved  to  be  correct  (/.•),  or  a  recital  thereof  in  a  subse- 
quent instrument  (/)  :  but  in  such  case  the  execution  of 
the  missing  document  must  be  duly  proved  {m).  A 
missing  document  will  be  presumed  to  have  been  duly 
stamj^ed,  in  the  absence  of  anything  to  show  the  con- 
trary (>/). 

Eurolment.  EiU'ohnent.     The  proper  evidence  of  the  enrolment  of 

any  document  required  by  Statute  to  be  enrolled,  as 
deeds  of  bargain  and  sale  of  any  estate  of  inheritance 
in  lands  (o),  conveyances  to  charitable  uses  {p)  and 
disentailing  assurances  [q],  depends  generally  on  the 
terms  of  the  particular  Act.  But  where  it  is  the 
practice  to  deliver  back  the  original  deed  to  the  parties 
from  the  enrolment  office  with  a  memorandum  of  the 
enrolment  endorsed  thereon,  and  purporting  to  be  made 
by  the  proper  officer,  and  it  is  his  duty  to  make  the 

(y)  Hart  V.  Hart,   1  Hare,  1  ;  Taylor,    Evidence,   §    495  ;    Ste- 

Fitzwalter  Peerage,  10  CI.  &  Fin.  phen,  Evidence,  Art.  70. 
946,  952-3  ;    Green  v.  Bailey,  15  [1)  Above,  p.  112  ;  Alexander  y. 

Sim.  542  ;  Richards  v.  Lewis,   11  Crosby,  1  J.  &  L.  666. 
C.  B.  1035  ;   R.  v.  Saffron  Hill,  1  (/w)  Bryant  v.  Busk,  4  Russ.  1  : 

E.  &  B.  93  ;    Taylor,  Evidence,  see  also  the  authorities  cited  in 

§§  398,  399;  Sug.  V.  &  P.  437,  note  {j),  above.     Execution  may 

438  ;    1   Dart,  V.  &  P.  159,   353  ;  be  presumed  after  a  long  lapse  of 

1    Davidson,    Prec.    Conv.    551,  time ;  Moulton  v.  Edmonds,  1  De 

4th  ^^Y'X'/J7  "  ^-'^'^^  '^'^-  G.  F.  &  J.  246. 

(kyLn  liU'gation,  when  fcccond-  (»)  Hart  v.  Hart,   1  Hare,   1  ; 

ary  evidence  of  the  contents  of  a  Taylor,  Evidence,  §  127. 
document  is  admitted,  there  is  no  (o)  Stat.  27  Hen.  VIII.  c.  16. 

question  whether  any  particular  (/;)  Stat.  51   &  52  Vict.  c.  42, 

kind    of     secondary   evidence    is  s.  4,  replacing  9  Geo.  II.  c.  36, 

better  than  another,  and  recourse  and  amended   by  54  tfe  55  Vict, 

may  be  had  at  once  to  oral  evi-  c.  73. 

dence  of  the  contents  :  Doe  d.  Gih  (q)  Stat.  3  &  4  Will,  IV.  c.  74, 

hcrt  v.  Boss,   7  M.    &  W.    102  ;  s.  41. 
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memorandum,  such  memorandum  is  at  common  law 
sufficient  evidence  of  the  enrolment,  without  proof  of 
the  officer's  signature  or  official  character  (/•).  This  is 
the  case  with  respect  both  to  deeds  of  bargain  and  sale 
enrolled  (.s)  and  conveyances  to  charitable  uses  (f).  And 
by  a  Statute  of  1849  (^0  it  was  provided  that  all  deeds 
enrolled  in  the  Petty  Bag  Office  or  in  the  Enrolment 
Office  in  Chancery  (which  include  conveyances  to 
charitable  uses  and  disentailing  assurances)  should  be 
endorsed  with  a  certificate  of  enrolment  under  the  seal 
of  the  office,  and  that  such  certificate  should  be  suffi- 
cient jjnmd  facie  evidence  of  the  enrolment,  and  the 
time  thereof.  Since  the  6th  of  April,  1880,  the  Enrol- 
ment Department  of  the  Central  Office  has  been  the 
place  of  enrolment  of  all  deeds  which  by  any  statute  or 
statutory  rule  are  directed  or  permitted  to  be  enrolled 
in  any  of  the  Courts  whose  jurisdiction  has  been  trans- 
ferred to  the  High  Court  of  Justice ;  and  certificates 
appearing  to  be  sealed  Avith  a  seal  of  the  Central  Office 
shall  be  presumed  to  have  issued  from  the  Central 
Office,  and  may  be  received  in  evidence  without  further 
proof  of  authenticity  {v). 

Exchange  or  partition,  order  qt\  under  the  Inclosure  Exchange  or 
Act,  1845,  and  amending  Acts  (?r),  proved  by  a  copy  partitioD, 
of  the  order  under  the  seal  of  the  Commissioners  or  the 
Board  of  Agriculture,  according  to  the  date   of  the 
order  {x). 

{)•)  Doe  V.  Lloyd,  1  Man.  &  Gr.  (a;)  See    stats.    8    &    9    Vict. 

671,    684-5;    Taylor,    Evidence,  c.    118,    ss.    147,    150;    9    &    10 

§  I'lG'i.  Vict.  0.  70,  ss.  9—11  ;   10  &  11 

(«)  Taylor,  Evidence,  §  1162.  Vict.  c.    Ill,   ss.  4,  6;   11  &  12 

{t)  Doe  V.  Lloyd,  ubi  sup.  Vict.  o.  99,  ss.  lo,  14  (partition) 

(k)  Stat.  12  &   i;j  Vict.  c.  109,  12  &   13  Vict.  c.   83,  ss.  7,  11 

ss.  12,    18,  repealed  with   exten-  15   &    16   Vict.  c.  79,  ss.  3l',  32  , 

sive  savings  (see  28  Ch.  D.  107)  17  &   18  Vict.  c.  97,  s.  5  ;  20  & 

by  56  &  57  Vict.  c.  54.  21  Vict.  c.  31,  ss.  4—11  ;   22  &  23 

iv)  R.    S.    C.    1883,    rr.    7,    9,  Vict.  c.   43,  ss.    10,   1]  ;"  39  &  40 

replacing  R.   S.    C.  April,  1880,  Vict.  c.  56,  s.  33. 

rr.  45,  46.  [x)  See  above,  p.  118,  u.  {b  . 
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Fine.  i^/;/^  .•  — proved  (1)  by  the  chirograph,  that  is,  tlie  in- 

dentures which  were  made  recording  the  transaction 
and  which  it  was  the  duty  of  the  proper  officer  to 
deliver  to  the  parties  (//)  ;  (2)  by  an  exemplification ; 
(3)  by  an  examined  copy  (:;)  ;  (4)  as  a  record  under  the 
charge  of  the  Master  of  the  Eolls  (a).  Conveyancers 
usually  received  office  extracts  as  evidence  (/>). 

Lease  for  a  Lease  for  a  >/ear  made  for  giving  effect  to  a  release 

y''^'"-  executed  before   the    15th    of    May,    1841  :— proved, 

without  giving  any  evidence  of  loss,  by  the  recital  or 

mention  thereof  in  the  release  (r) . 


Pedigree ; 
birth. 


Age. 


Marriasre. 


Pc(Ii(jree,  niaffer-s  of.  The  regular  conveyancing  evi- 
dence that  a  child  was  born  of  certain  parents  is  a 
certificate  of  baptism  (d),  that  is,  a  certified  extract 
from  the  parochial  register  (c).  But  a  certificate  of 
birth,  which  is  a  certified  extract  from  the  general 
register  of  births  (/),  appears  to  be  equally  good  (g). 
A  certificate  of  baptism  or  birth  affords  no  exact  evi- 
dence of  a  child's  age,  beyond  that  the  child  was  born 
before  the  date  of  the  certificate  (//)  :  but  the  Court, 
in  pedigree  cases,  may  look  at  the  statements  contained 
in  such  certificates,  and  weigh  them  in  connection  with 
other  evidence  (/).     Marriage  is   regularly  proved  by 


(y)  Bliick  Coram.  296,  351  ; 
Taylor,  Evidence,  §  1384  ;  Apple- 
iun  V.  Ijrayhrvok,  6  M.  &  B.  34, 
37,  38. 

{z)  Burt.  Comp.  pi.  487. 

(«)  See  below:  Taylor,  Evi- 
dence, §§  1338, 1377. 

{b)  Burt.  Comp.  pi.  489  ;  Suo:. 
V.  &  P.  414  ;  1  Dart,  V.  &  P. 
356. 

(c)  Stat.  4  &o  Vict.  c.  21,  s.  2. 
Tills  Act  was  repealed  by  f*tat. 
37  &  38  Vict.  c.  96,  but  with  such 
extensive  savings  that  the  rule 
enacted  by  s.  2  seems  to  be  pre- 
served,  see  Sayers  v.    Colhjer,  28 


Ch.  D.  103,  107;  Dart,  V.  &  P. 
356. 

[d)  Coventry,  Conveyancers' 
Evidence,  27«  ;  Sug.  V.  &  P. 
41.>;    1  Dart,  V.  &  P.  392. 

{e)  See  Taylor,  Evidence,  ^^ 
1436-8,  pp.  1369-71,  5(h  ed. 

(  /■)  Established  by  stat.  6  &  7 
■Will.  IV.  c.  86,  amended  by  1 
Vict.  0.  22. 

(y)   1  Dart,  V.  &  P.  392. 

(//)  JJof  d.  H'ol/dstoii  v.  Barnes, 
1  Moo.  &  E.  386,  389  ;  lie  Wintle, 
L.  R.  9  Eq.  373. 

(»■;  Re  Turner,  29  Ch.  D.  £85, 

991-2^  fi*.  ■eja^c-<^^^U,<^^  l<)ul^_-Pl3i. 
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a  certificate  of  marriage  extracted  from  the  parocliial 
or  general  register ;  and  death  by  a  certificate  of  Death, 
burial  (,/).  And  it  is  doubtful  whether  a  purchaser 
would  be  compelled  to  accept  a  certificate  of  death  as 
evidence  of  that  fact,  unless  good  reason  were  given 
for  not  producing  a  certificate  of  burial  (/.•).  Here  we 
may  observe  that  when  the  facts  of  birth,  marriage 
or  death  have  to  be  proved  to  the  Court  on  such  oeeas- 
sions  as  the  payment  of  money  out  of  Court,  the 
necessary  certificates  must  be  accompanied  by  affidavits 
as  to  the  identity  of  the  parties  named  in  the  certifi- 
cates (/)  :  but  it  is  not  the  practice  to  require  similar 
evidence  of  identity  on  sales,  unless  the  identity  be  not 
apparent  on  the  face  of  the  certificate  {»i).  Extracts 
from  non-parochial  registers  of  birth,  baptism,  marriage 
or  death,  as  those  kept  in  dissenting  communities,  have 
long  been  received  by  conveyancers  as  evidence  {n)  ; 
and  extracts  from  certain  non-parochial  registers  depo- 
sited with  the  Registrar-General  are  now  available  as 
evidence  in  litigation  (o).  As  we  have  seen  (p),  in  the 
absence  of  the  regular  formal  evidence  of  these  facts, 
recourse  is  had  to  other  means  of  proof ;  preferably,  of 


(J)  Coventry,      Conveyancers'  without  proof  of    identity,    the 

Evidence,    278  ;     Sug.    V.    &  P.  question  of  identity  beino^  for  the 

415;    1    Dart,   V.    &  P.    392;    1  jury;  Hubbard  v.  Lees,  L.  R.    1 

Davidson,    Prec.  Conv.  553,  4th  Ex.  255,  257. 

ed.  ^'  (;«)  Coventry,     Conveyancers' 

(/>■)  1  Dart,  V.  &  P.  392.     In  Evidence,    278  ;    and    see    Sug. 

proceedings  to  obtain  payment  of  V.  &  P.  417.     From  what  is  said 

money    out    of    Court,    if   it   be  in   Dart,    V.    &   P.    392,    and   1 

sought  to  prove  death  by  a  certi-  Davidson,  Prec.  Conv.  553,  4th 

ficate  of  death    and    affidavit  of  ed.,    460,     5th    ed.,    one    would 

identity,  the  Coiu't  will   require  gather  that  evidence  of  identity 

proof  of  burial  as  well ;  IUscIcijy.  was  usually  required:  but  it  is 

Shephard,  W.  N.   1873,  p.    150  ;  submitted  that  on  sales  the  prac- 

21  W.  R.   782.     There  are  pre-  tice  is  as  above  stated, 

vious  conflicting  decisions  ;  Leach  («)  Sug.  V.  &  P.  418  ;   1  Dart 

v.    Leach,    8    Jur.    211;    contra,  V.  &  P.  392. 

Parkinson  v.  Francis,  15  Sim.  160.  (o)  See  stat.  3  &  4  Vict.  c.  92, 

(/)  Dan.    Ch.   Pr.    591,    n.    (y),  amended  by  21   <&  22  Vict.  c.  25  ; 

6th  ed.  ;  Seton  on  Decrees,  136,  Taylor,    Evidence,    §    1354,    pp. 

5th  ed.     But  at  law  such  certifi-  1304-5,  5th  ed. 

Gates  may  be  put    in  evidence  (p)  Above,  p.  104. 

Kjoi^.^  I  e-^  U  s  ^  ,"♦-  c-o,-it/.  w^t-^    t..*Ui_c.^  . 
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Record  in 
Record  Office. 


Recovery. 


Registration. 


course,  to  evidence  admissible  in  litigation,  such  as  the 
declarations  of  deceased  members  of  the  family  (q),  but 
in  default  thereof,  to  statutory  declarations  of  living 
members  of  the  family  and  even  of  strangers. 

Record  under  the  charge  and  superintendence  of  the 
Master  of  the  Rolls  for  the  time  being  (r).  Proved  by 
a  copy  certified  as  true  and  authentic  by  the  deputy 
keeper  of  the  records,  or  one  of  the  assistant  record 
keepers,  and  piu-porting  to  be  sealed  or  stamped  with 
the  seal  of  the  Record  Office  («). 

liccorcr//,  com  man  : — proved  by  an  exemplification  or 
an  examined  copy  (/)  or  as  a  record  under  the  charge 
of  the  Master  of  the  Rolls  [u).  Conveyancers  accepted 
ofiice  extracts  (f). 

Rcfjistration  of  assurances  in  Middlesex  or  Yorkshire  : 
— proved  by  the  certificate  of  registration  which  it  is 
the  registrar's  duty  to  indorse  and  sign  on  the  regis- 
tered assurance  (?r).     Under  the  Yorkshire  Registries 


{q)  As  to  the  evidence  admis- 
sible in  matters  of  pedigree,  see 
Taylor,  Evidence,  §§  571  .v?., 
pp.  569  sq.,  5th  ed.,  Stephen, 
Evidence,  Art.  31  ;  1  Dart,  V.  & 
P.  381  —  397. 

(r)  See  Taylor,  Evidence, 
§§  1337,  1338. 

is)  Stat.  1  &  2  Vict.  c.  94, 
8S.  1,  12,   13. 

[t)  Coventry,  Conveyancers' 
Evidence,  77 ;  Burt.  Comp.  pi. 
490  ;   1  Dart,  V.  &  P.  356. 

{u)  See  above. 

{v)  Sug.  V.  &  P.  414.  By 
stat.  14  Geo.  II.  c.  20,  ss.  4,  5, 
repealed  with  extensive  savings 
(see  28  Ch.  D.  107)  by  30  &  31 
V'ict.  c.  69,  where  an  estate  had 
been  purchased  and  held  for 
twenty  years  under  a  title  which 
a  recovery  was  necessary  to  com- 
plete, the  purchaser  and  all 
claiming  under  him  might  prove 


a  recovery,  of  which  no  record 
could  be  found  or  which  appeared 
not  to  be  regularly  entered  on 
record,  by  production  of  a  deed 
making  a  tenant  to  the  Prsecipe 
and  declaring  the  uses  of  the  re- 
covery and  executed  by  a  person 
having  a  sufficient  estate  for  the 
purpose ;  and  every  recovery 
twenty  years  old,  to  which  the 
persons  having  power  to  bar  the 
entail  were  parties,  was  made 
valid,  if  it  appeared  on  the  face 
thereof  that  there  was  a  tenant 
to  the  writ,  notwithstanding  that 
the  deed  for  making  such  tenant 
were  lost  or  did  not  appear  ;  see 
Burt.  Comp.  pi.  682  —  694. 

iiv)  Stats.  7  Anne,  c.  20,  s.  6 
as  to  Middlesex;  46  &  47  Vict 
c.  54,  s.  9,  as  to  Yorkshire,  re 
placing  2  &  3  Anne,  c.  4,  s.  8 
6  Anne,  c.  62  (c.  35,  s.  11,  in 
Ruffhead)  ;  8  Geo.  II.  c.  6,  s.  12 
Taylor,  Evidence,  ^  1464. 
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Act,  1884,  the  registrar  is  also  required  to  seal  the 
certificate  with  the  seal  of  the  registry  (.r). 

Seisin  : — provable  on  sales  by  extracts  from  the  land  Seisin. 
tax  or  poor  rate  assessments  showing  who  were  the 
landlords  and  tenants  of  the  property  assessed,  or  by 
evidence  of  acts  of  ownership,  as  the  grant  of  a  lease 
under  which  possession  was  had,  or  any  letting  followed 
by  payment  of  rent  and  a  fortiori  a  sale  or  mort- 
gage (//).  Declarations  of  deceased  occupiers  that  they 
held  as  tenants  of  another,  being  against  their  pro- 
prietary interest  (s),  are  admissible  as  evidence  of  that 
other's  seisin  {a)  ;  and  on  this  ground  receipts  for  rent 
paid  by  a  deceased  person  as  tenant  are  evidence  of  the 
landlord's  seisin,  when  produced  from  the  proper  cus- 
tody {b).  Proof  of  personal  occupation  only,  though 
j}ri/)id  facie  evidence  in  ejectment  of  a  seisin  in  fee,  is 
not  acceptable  as  sufficient  evidence  of  seisin  on  a  sale  (f) . 

Win : — proved  on  a  sale  by  production  of  the  pro-  Will, 
bate  or  an  office  copy,  whether  the  will  relate  to  per- 
sonal estate  only  or  to  real  and  personal  estate,  or,  where 
the  testator  died  on  or  after  the  1st  of  January,  1898, 
to  real  estate  only  {d).     If  the  will  should  not  have 

[x)  Stat.  47  &  48  Vict.  c.  54,  1    Dart,    V.    &   P.    379  ;    above, 

s.  9.  p.  85. 

(//)  Burt.  Comp.  pi.  418 — 4S6  ;  [d]  Coventry,       Conveyancers' 

Coventry,    Conveyancers'     Evi-  Evidence,  91,  93  ;   Sug.  V.   &  P. 

dence,  275,  276  ;    Wchonw  v.   Up-  414  ;   1   Dart,  V.  &  P.  362.     At 

ton,    6  M.   &  W.   536,   540,  542.  common  law,  the  probate  copy  of 

The  production  from  the  proper  a  will  of  personaltj^  was  conclu- 

custody,  that  is,  the  landlord'.s,  sive  evidence  of  the  contents  of 

of  a  lease  expired  at  a  time  be-  the  will ;  Alien  v.  Uiindus,  3  T.  R. 

yond  living  memory  is  sufficient  125;  but  to  prove  a  devise  of  real 

evidence  of  seisin,  wathout  proof  estate,  production  of  the  original 

of  enjoyment  thereunder  ;   Cldrli-  will  (whether  proved  or  not)  was 

son  '^ ■  JK<^<^(^l'i'i^^f^-  -^iv^^^j  ^  required.  The  probate  of  a  will 
^^l^f^A!oo\e,'-p.  'CiTT^'^^     ^  *  "^".iis  now  admissible  as  evidence  of 

[a)   Doe  d.  Daniel  v.  Coulthred,  a  devise  of  real  estate  under  the 

7  A.  &E.  235,  239  ;  BoeA.  Welsh  conditions  specified  in  stat.  20  & 

V.   Lanfijield,    16  M.   &   W.   497,  21    Vict.    c.    77.   ss.    62,   64,   65; 

514;  Tiylor,  Evidence,  ^  618.  Taylor,    Evidence,    §§    1565a,   b, 

(h)  Burt.  Comp.  pi.  429.  andc;  Barracloxfjhy.  GreenJiough, 

\c)  Hubback,    Evidence,    131  ;  L.  R.  2  Q.  B,  612. 
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been  proved — and  a  will  of  real  estate,  as  such,  does 
not  require  to  be  proved  (c) — the  original  must  of 
course  be  produced  (./').  As  in  the  case  of  deeds  (ry),  it 
was  not  the  practice  on  sales  to  require  proof  of  the 
due  signature  and  attestation  of  any  will  of  real  estate 
forming  part  of  the  title  :  but  wills  purporting  to  have 
been  signed  and  attested  as  required  by  law  (//)  were 
presumed  to  have  been  made  with  the  proper  for- 
malities (?').  Since  the  Wills  Act  required  all  wills, 
whether  of  real  or  personal  estate  to  be  executed  in  the 
same  manner  (./),  the  fact  that  a  will  has  been  proved 
strengthens  the  presumption  that  it  was  duly  signed 
and  attested  (/r). 

(c)  Oriirmally    there    was    no  (/)  Sug.  V.  &  P.  414. 

jurisdiction  to  grant  probate  of  a  (//)  Above,  pp.  97-99. 

will  dealing  ouly  with  real  estate;  (h)  See  Wms.  Heal  Prop.  228, 

1  Wins.  Exors.  pt.  i.  bk.  iv.  ch.  ii.  17th  ed. 

§  9,  p.  389,  7th  cd.  ;  J»  the  Goods  (?)  Coventry,       Conveyancers' 

of  Tomlmson,  6  P.  D.  209  ;   In  the  Evidence,  91,  93— 9o. 
Goods  of  Horn  buckle,  15  P.  D.  149.  {j)  Stat.  7  Will.  IV.  &  1  Vict. 

But  by  the  Land  Transfer  Act,  c.  26,  s.  9  ;  see  Wms.  Pers.  Prop. 

1897,  Stat.  60  &  61  Vict.  c.  65,  s.  1,  408,  409,  14th  ed. 
probate   may  be    granted    in  re-  (/.■)  As  to  the  evidence  required 

spect  of   real  estate  ouly  where  on  probate,  see   1   Wms.    E.xors. 

the  te>tator  has  died  on  or  after  pt.  i.  bk.  iv.  ch.  ii.  §  3 ;  Wms. 

the  1st  January,  1898.  Pers.  Prop.  420,  421,  14th  ed. 
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CHAPTER  V. 

OF  ADVISING  ON  TITLE  GENERALLY. 

In  the  preceding  chapter  we  endeavoured  to  give  a 
general  view  of  the  vendor's  obligation  to  show  a  good 
title  and  its  discharge.  We  will  now  consider  the  same 
subject  from  the  point  of  view  of  a  conveyancer  in- 
structed to  advise  the  purchaser  whether  the  title  shown 
by  the  vendor  can  be  accepted. 

The  first  duty  of  a  conveyancer  so  instructed  is  of  Duty  of  con- 
course to  read  the  contract  for  sale,  and  then  to  peruse  vL^n°^the^  " 

the  abstract  of  title  with  reference  to  the  contract.     And  purchaser  on 
,  .  .    .  .  title. 

his  task  IS  to  ascertain  whether  the  vendor  has  shown  a 

good  title  according  to  the  contract,  that  is,  such  a  title 

as  the  contract  binds  the  purchaser  to  accept,  taking  into 

account  in  the  case  of  a  contract  other  than  an  open 

contract  the  limitations  or  restrictions  thereby  imposed 

on  the  purchaser's  rights  as  defined  by  law.     He  has  to 

satisfy  himself  that  on  all  points,  save  those  on  which 

the  right  to  call  for  proof  is  precluded  by  the  contract, 

the  vendor  has  shown  that  he  has  the  right  to  convey 

what  he  contracted  to  sell  («) .     If  a  freehold  in  fee  were 

sold,  the  conveyancer  must  see  that  the  pm'chaser  will 

get  both  the  legal  and  equitable  estate  in  fee  simple, 

free  from  all  incumbrances,  save  those,  if  any,  subject  to 

which  he  contracted  to  take  the  land.     If  copyholds 

were  bought,  the  purchaser's  adviser  must  ascertain  that 

his  client  will  be  duly  admitted  tenant  on  the  rolls  of 

such  an  estate  as  was  sold.     If  the  land  sold  were  lease- 

(«)  Above,  p.  75. 

w.  9 
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li<ikl,  tlie  conveyancer  must  take  care  that  the  lease  or 
term  oircrecl  by  the  abstract  corresponds  at  all  points 
with  that  promised  by  the  contract ;  the  purchaser,  as 
we  have  seen  {b),  being  entitled  to  require  a  lease  from 
the  freeholder  unless  the  contract  distinctly  specified  an 
underlease  as  the  subject  of  the  sale,  and  not  being 
obliged  to  accept  a  lease  at  covenants  more  stringent 
than  those  usually  inserted  in  the  kind  of  lease  pur- 
chased, unless  the  existence  of  such  covenants  were 
brought  to  liis  notice  by  the  contract  (c). 


What  should 
bo  the  general 
scope  and 
result  of  the 
abstract. 


Vendor  need 
not  s-how  the 
■whole  estate 
to  be  vested 
in  himself,  if 
he  have  the 
right  to  pro- 
cure its  con- 
veyance. 


Before  discussing  any  of  the  details  of  an  abstract 
examined  on  behalf  of  a  purchaser,  let  us  consider  what 
should  be  its  general  scope  and  result.  It  should  show 
title  for  the  time  prescribed  by  law  or  settled  by  special 
stipulation  as  sufficient  to  prove  a  good  title,  according 
to  the  nature  of  the  property  sold  {(I)  ;  it  should  com- 
mence with  a  good  root  of  title  and  continue  to  deal 
with  the  whole  legal  and  equitable  estate  in  the  land 
purchased  (e)  ;  and  it  should  end  in  showing  that  the 
vendor  can  convey  or  cause  to  be  conveyed  to  the  pur- 
chaser the  whole  estate  contracted  for  in  the  land  sold. 
But  it  is  important  to  observe  that  it  is  not  necessary 
for  the  vendor  to  show  upon  the  abstract  that  the  whole 
estate  sold  is  vested  in  himself.  It  is  sufficient  if  it 
appear  that  he  has,  or  may  obtain  by  acts  of  which  the 
performance  rests  with  himself  alone,  the  right  to 
convey  or  cause  others  to  convey  to  the  purchaser 
the  estate  sold;  and  if  such  a  right  be  established, 
the  abstract  is  complete,  and  it  is  considered  a  matter 
to  be  dealt  with  on  the  preparation  of  the  convey- 
ance rather  than  on  the  investigation  of  title  for  the 
vendor  to  obtain  the  concurrence  of  all  other  persons 
necessary  to  vest  in  the  purchaser  the  whole  legal  and 


(b)  Above,  p.  81,  n.  (d). 
(<■)  lieeve  v.  Bcrridge,  20  Q.  B. 
D.    523;    Be    White   and   Smith's 


Contract,  1896,  1  Ch.  637. 

(d)  Above,  pp.  81  sq. 

(e)  Above,  pp.  87  ■'•■■7. 
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equitable  estate  wliich  he  contracted  to  buy  (/).  Thus 
it  is  of  course  sufficient  if  the  abstract  show  that  the 
vendor  has  a  power  of  appointment  or  other  power  which 
will  enable  him  to  convey  the  estate  sold.  So  if  the 
land  sold  be  vested  in  trustees  holding  on  trust  for  the 
vendor  absolutely,  a  good  title  is  shown  on  the  abstract ; 
for  the  vendor  is  entitled  in  equity  to  direct  them  to 
convey  as  he  will  (r/).  And  if  the  land  sold  be  subject 
to  mortgages,  the  vendor  has  none  the  less  shown  a  good 
title  on  the  abstract,  provided  that  the  mortgages  be 
immediately  redeemable  by  him.  And  this  is  the  case 
even  though  the  amount  secured  by  the  mortgages 
exceed  that  of  the  purchase  money,  or  the  mortgages 
affect  other  lands  than  those  purchased;  as  it  appears  to  be 
considered  that,  so  long  as  the  vendor  has  the  right  of 
redemption,  it  merely  rests  with  him  to  exercise  it,  the 
mortgagees  being  bound  to  take  the  money  secured,  if 
all  that  is  due  be  tendered,  and  to  re-convey  on  such 
payment  {/>).  Here  we  may  notice  that  the  general  rule 
of  equity,  that  a  mortgagor  must  give  six  months' 
notice  of  his  intention  to  pay  off  the  mortgage  (/),  is  no 
bar  to  the  immediate  exercise  of  the  right  of  redemption  ; 
for  the  mortgagor  is  entitled  to  pay  to  the  mortgagee 
six  months'  interest  in  advance  in  lieu  of  such  notice  (/) . 
Any  mortgage  redeemable  in  accordance  with  this 
general  rule  may  therefore  be  considered  as  immediately 
redeemable  for  the  purposes  of  a  sale  of  the  mortgaged 
land.  But  it  is  of  course  quite  a  different  thing  if  the 
land  sold  be  subject  to  a  mortgage,  which  is  not  to  be 
called  in  or  paid  off  during  a  certain  term.     In  such 

(/)  See  8  Vcs.  436  ;   Tounwid  1  Y.  &  J.  449  ;    Savory  v.  Under- 

V.  Champvriiouu,   1    Y.  &  J.  449  ;  u-ood,  23  L.  T.   O.  S.  141  ;   Sug. 

Sug.  V.  &  P.  217,  218,  349,  423—  V.  &  P.  425  ;    1   Dart,   V.   &  P. 

425  ;    Dart,    V.   &   P.    321—326,  323,  324. 

^^77  *|.            -p     T     -p            ._„  m  Wms.  Real  Prop.  543,  544, 

(.y)  Wms.     Real     Prop.      1/8,  y^\{^q^                         ^ 
19th  ed.  ;   Kitchen  v.  Falmcr,  46 

L.  J.  Ch.  611.  U)  Johnson  v.  Evans,  W.  N. 

(/()  Toicnsend  v.    Cliampcrnoini,  1889,  p.  95. 

9  (-2) 
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Distinction 
between 
showing:  a 
•rood  title  on 
the  abstract 
and  proving 
it. 


case  the  discliarge  of  the  incumhrauce  is  not  a  matter 
resting  with  the  mortgagor  alone  ;  as  the  morl  gagee 
cannot  be  obliged  to  receive  back  his  money  during  the 
term  (/-•). 

The  reader  must  bear  in  mind  the  distinction  between 
showing  a  good  title  on  the  abstract  and  showing  a 
good  title  in  the  sense  of  completely  discharging  the 
vendor's  obhgation  to  show  or  make  a  good  title.  That  is 
a  matter  depending  on  proof,  not  mere  statement  of  title, 
and  is  not  accomplished  until  an  abstract  showing  a 
good  title  has  been  duly  verified  by  production  of  the 
proper  evidence  (/).  Thus,  although  a  good  title  is 
shown  on  the  abstract,  notwithstanding  the  existence 
of  mortgages  exceeding  the  amount  of  the  purchase- 
money,  the  vendor  cannot  of  course  make  a  good  title 
if  he  be  unable  to  pay  off  such  mortgages  or  procure  the 
mortgagees  to  release  their  charges. 

A  good  title  then  is  shown  on  the  abstract,  if  it 
appear  that  the  vendor  have  an  equitable  right  in  the 
land  sold,  by  virtue  of  which  he  is,  or  may  by  doing 
acts  which  are  independent  of  others'  consent,  imme- 
diately become  entitled  to  direct  the  conveyance  to  the 
purchaser  of  all  the  estate  sold  (iii).  And  where  a 
future  day  is  fixed  for  completion  of  the  contract,  a 
good  title  is  sufficiently  shown  on  the  abstract  if  it 
appear   that   the  vendor  will    certainly  have  such    an 


(A-)  See  Esdaile  v.  Stepliouon,  6 
Madd.  366  ;  Leiv'ui  v.  Guest,  1 
Russ.  325  ;  Sug.  V.  &  P.  425  ;  1 
Dart,  V.  &  P.  324. 

(/)  See  above,  pp.  95  sq.  In 
actions  for  specitic  performance 
of  contracts  for  sale  of  land  the 
usual  inquiry  directed  as  to  title 
is  whether  a  good  title  can  be 
made  to  the  property  sold,  and  if 
so,  when  it  was  first  shown  that 
such  good  title  could  be  made ; 
Seton  on  Decrees,  2226,  Gth  ed. 


The  inquiry  when  a  good  title 
was  first  shown  relates  to  the 
time  when  it  was  first  shown 
upon  the  face  of  the  abstract  ; 
but  the  inquiry,  whether  a  good 
title  can  be  made,  means  whether 
the  vendor  can  prove  a  good  title 
by  the  usual  evidence  ;  I'arr  v. 
Jjjvegrore,  4  Drew.  170;  4  Jur. 
N.  S.  600  ;  Sug.  V.  &  P.  424, 
425. 

(ot)  See  note   (/)   to  p.    131, 
above. 
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equitable   right   as   above  mentioned  before  the   time 
fixed  for  completion,  although  he  have  not  and  can- 
not  immediately   procm-e    such   right    (h).     But  it   is  Good  title  not 
otherwise   if   any   part   of   the    estate    contracted   for  esSTJut''-"^ 
be  outstanding  in  some  person,  whom  the  vendor  has  standing  in 
no  right  to  direct  to  convey,   and  the   vendor  cannot  thrVrndThas 

procure  such    right    without   the    other's  consent.     In  ^p  right  to 

1  1     J  • ,  1        .         1  direct  to 

SUCH  case   a  good   title    in  the  vendor  is  not  shown,  convey. 

This  may  be  illustrated,  not  only  by  the  example 
already  given  of  land  subject  to  a  mortgage  not  to 
be  paid  off  during  a  certain  term,  but  also  by  the 
instances  of  lands  subject  to  dower,  or  a  jointure  rent- 
charge  (o)  or  restrictive  covenants  (/j),  or  lands,  under 
which  the  mines  and  minerals  are  not  the  vendor's  (q). 
A  fortiori,  the  purchaser  can  object  to  the  title,  where  it 
appears  that  the  whole  title  is  in  some  third  person 
whose  conveyance  the  vendor  has  no  right,  legal  or 
equitable,  to  direct.  Nor  is  the  case  altered  by  the 
fact  that  the  vendor  offers  to  procure  the  concurrence 
of  such  third  person,  and  the  latter  is  willing  to  give  it; 
so  long  as  the  latter  is  under  no  obligation  enforceable 
in  a  court  of  justice  to  convey  according  to  the  vendor's 
direction  (r).  On  this  point  a  recent  case  (s)  is  very  Re  Bryant  and 
instructive.  Two  persons  sold  land  as  trustees  for  sale.  S'Sf"'"'* 
It  appeared  from  the  abstract  that  the  trust  for  sale  did 
not  arise  until  after  the  death  of  a  tenant  for  life,  who 
was  still  living:  but  the  vendors,  on  this  objection 
being  pointed  out,  offered  to  procm-e  a  conveyance  from 
the  tenant  for  life  under  the  Settled  Land  Acts.  This 
the  purchaser  declined;  and  the  vendors  endeavouring  to 

{}>)  Dart,    V.    &   P.    324  ;    see  1  Ch.  412. 

Noble  V.  Edwardes,  5  Ch.  D.  378  ;  (>•)  Leivin  v.  Guest,  1  Russ.  325  • 

JBellamij  y.  Debenham,  1891,  1  Gh.  Fonrr   v.    Nash,    35   Beav.    167,' 

412.  171  ;  Brewer  v.  Broadwood,  22  Ch'. 

(o)  Ksdaile     v.     Stephenson,      6  D.  105. 

Madd.  366.  (a)  Re  Bryant  and  Barningham' s 

ip)  Phillips  V.  Caldcleugh,  L.  R.  Conlraet,  44  Ch.  D.  218  ;   see  also 

4  Q.  B.  159.  Re  Head's  Trustees  and  Maedmald, 

iq)  Bellamy  v.  Debenham,  1891,  45  Ch.  D.  310. 
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oblige  him  to  take  this  title  iu  a  vendor  and  purchaser 
summons,  it  was  held  that  he  was  justified  in  his  objec- 
tion thereto.  The  court  pointed  out  that  the  vendors 
themselves  could  make  no  title,  having  no  immediate 
right  to  convey,  and  that  the  proposed  conveyance 
could  only  be  effectually  secirred  by  a  new  contract 
made  with  the  tenant  for  life ;  an  arrangement,  into 
which  the  vendors  had  no  right  to  require  the  purchaser 
to  enter. 

Purchaser  It  appears  however  that  if  the  purchaser  propose  to 

repudiate  the  0^®^^  ^^  ^^®  title  shown  on  the  ground  that  the  whole 
contract  if  he  or  some  part  of  the  estate  contracted  for  in  the  land 
ontheobjee-  sold  IS  Outstanding  in  some  person ,  whom  the  vendor 
*^°°'  has  no  right  to  direct  to  convey,  he  must  insist  on  such 

objection  at  once,  and  must  immediately  repudiate  the 
contract.  If  he  require  the  vendor  to  remove  the  objec- 
tion by  obtaining  the  concurrence  of  the  other  person 
or  persons  entitled,  or  if  he  entertain  (except  without 
prejudice  to  his  right  to  repudiate  the  contract)  (/)  any 
proposal  made  by  the  vendor  so  to  remove  the  objec- 
tion, he  may  lose  his  right  to  insist  on  the  objection 
and  may  find  himself  obliged  to  perform  the  contract. 
For  if  the  purchaser  show  himself  willing  to  go  on  with 
the  contract,  the  A'endor  may  get  in  the  outstanding 
interests,  though  they  should  amount  to  the  whole 
title,  and  he  will  then  be  in  a  position  to  enforce  the 
specific  performance  of  the  contract.  And  if  in  such 
case  the  vendor  bring  an  action  for  that  purpose,  it  will 
be  no  defence  to  allege  that  he  could  make  no  title  by 
the  time  fixed  for  completion.  For  if  the  purchaser 
has  continued  to  recognise  the  contract  as  binding, 
it  will  be  sufficient  to  enable  the  vendor  to  enforce 
specific  performance,  if  he  can  make  a  good  title  at  the 


{I)  See  M'jrlr;/  v.  Cool;  2  Hare,  106,  11.5  ;  7  Jur.  70,  80. 
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hearing  (u)  or  even  when  the  result  of  the  usual  in- 
quiry as  to  title  is  certified  (r).  Besides  this,  if  the 
contract  contain  the  usual  stipulation  enabling  the 
vendor  to  rescind  in  case  of  insistence  on  an  un- 
welcome requisition,  and  the  purchaser  negotiate  with 
the  view  of  obtaining  the  removal  of  an  objection, 
which  would  have  justified  him  in  repudiating  the 
contract  at  once,  the  purchaser  runs  the  risk  of  the 
vendor's  exercising  his  power  to  rescind  and  so  escaping 
the  liability  of  paying  the  purchaser's  expenses  as 
damages  (?r). 

We  have  already  considered  what  documents  of  title  Requisitions 
the  abstract  should  contain  and  the  manner  in  which  couteutsand 
they  ought  to  he  abstracted  («•) .     Any  defects  in  these  manner  of 
respects  should  of  course  be  the  subject  of  requisition,  abstract. 
The  purchaser's  adviser  must  insist  on  being  furnished 
with   an   abstract   showing   a   complete   chain   of   the 
conveyances  or  other  documents  dealing  with  the  legal 
estate   in   the   property   purchased   from   the   time  of 
commencement  of  title  down  to  that  of  the  contract  for 
sale.     And  whenever  the  abstract  gives  him  notice  of 
any  equitable  estate    or   interest  in   the   premises,  he 
must  require  the  title  to  such  estate  or  interest  to  be 
abstracted  {//),  and  must  see  that  the  same  has  been 
ultimately  got  in  or  released  or  will  be  conveyed  to  the 
purchaser :  unless,  of  course  the  circumstances  are  such 
that  the  concurrence  of  the  beneficiaries  is  unnecessary, 
as  upon  an  ordinary  trust  for  sale.     It  is  his  fui'ther 
duty  to  ascertain  that  each  of  the  abstracted  conveyances 
is  at  all  points  complete,  so  that  it  really  has  in  law  the 

(«)  Hofigart  v.  Scott,   1   Riiss.  P.  1178—1180;   and  see  Mnrrell 

&  My.  293  ;  Salisbury  v.  Hatcher,  v.  Gooihjear,  I  Do  G.  T.  &  J.  432. 
2  Y.  &  C.  C.  C.  54.  ,    ^  Q.      -o    T^  ■   1.  ^  rr      ■ 

Iv)  E,i,tm  V.  Shnomh,   1  Y.   &  ,^  fe^EcDnyhton  and  nam 

C.    C.    C.    608  ;    Fry,    Sp.    Perf.  1^^^'  ^  ^^-  '^^^  ;   below,  p.  148 
5§  1366—9,  pp.  607,  608,  3rd  ed. ;  W  Above,  pp.  87—94. 

580,  581,  4th  ed.  ;  2  Dart,  V.  &  (//)  See  above,  pp.  90—92. 


rris. 
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effect  which  it  purports  to  have.  Thus  he  must  consider 
wlietlier  the  conveying  parties  have  due  capacity  to 
■  convey  the  estate  assured ;  if  so,  whether  tliey  have  used 
an  instrument  proper  and  words  apt  to  carry  out  their 
intention ;  and  tlien  whether  the  instrument  is  duly 
executed  or  perfected  as  required  by  law.  And  if  he 
observe  any  deficienc}',  he  should  call  for  its  rectification. 
If  a  document  be  abstracted  in  an  improper  manner  (as 
constantly  happens)  conveyancing  counsel  ought  to 
require  the  vendor  to  furnish  a  proper  abstract  sufficient 
to  enable  him  to  exercise  his  own  judgment  as  to  the 
effect  of  the  words  actually  used.  He  ought  not  to 
rest  satisfied  with  a  mere  statement  of  the  effect  of  any 
material  clause  or  document ;  for  the  very  purpose  of 
laying  the  abstract  before  him  is  that  he  should  give  his 
opinion  on  the  effect  of  the  deeds.  And  if  he  accept 
statements  of  the  effect  of  clauses  where  he  ought  to  be 
informed  of  the  exact  words  used  and  judge  of  their 
effect  himself,  he  is  really  laying  a  duty,  w^hich  he  ought 
to  perform  in  person,  on  the  gentleman  who  examines 
the  abstract  with  the  deeds.  Owing  to  the  unskilled 
and  slovenly  way  in  which  abstracts  are  now  too  often 
prepared,  counsel  have  to  bear  this  constantly  in  mind. 
What  clauses  ought  to  be  abstracted  in  full  and  what 
may  be  properly  passed  over  with  a  mere  statement  has 
been  considered  above  (z).  We  will  merely  give  one 
constantly  recm-ring  example  of  the  duty  we  have  been 
pointing  out.  A  proviso  for  reconveyance  in  a  mortgage 
deed  is  now  often  abstracted  in  these  words — proviso 
for  redemption.  And  such  abstracting  is  constantly 
allowed  to  pass  either  without  comment  or  with  the 
remark  that  it  is  presumed  that  this  proviso  is  in  the 
usual  form.  That  however  is  exactly  the  point  on 
which  counsel's  opinion  is  desired.  A  proviso  for 
reconveyance   is   the  only  clause  in  a  mortgage  deed 

(s)  Pp.  92—94. 
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which  efPectively  shows  what  charge  on  the  property  is 
thereby  created,  and  on  what  terms  that  charge  is 
redeemable,  and  it  is  also  a  limitation  of  the  equitable 
estate  in  the  property  subject  to  the  charge.  All  these 
matters  are  material  to  the  title,  even  though  a  sub- 
sequent reconveyance  from  mortgagee  to  mortgagor 
appear  on  the  abstract  (a).  The  proviso  therefore 
should  always  be  so  abstracted  as  to  enable  the  pur- 
chaser's counsel  to  judge  for  himself,  from  the  exact 
words  used,  of  its  effect  in  these  respects  {h).  And 
unless  counsel  insist  on  being  furnished  with  such  an 
abstract,  he  does  not  discharge  his  duty  to  his  client. 

Here  the  reader  may  be  warned  of  a  pitfall,  which  Estate  of 
the  writer  has  several  times  encountered  in  practice ;  uses. 
namely,  the  omission,  since  the   Conveyancing  Act  of 


(ff)  Of  course  mortij-ages  are 
usually  redeemable  on  payment 
of  principal  and  interest  by  the 
original  mortgagor  to  the  original 
mortgagee,  when  reconveyance 
is  to  be  made  to  the  mortgagor 
according  to  his  former  estate. 
But,  since  persons  not  named  as 
parties  to  indentures  have  been 
allowed  to  take  benefits  there- 
under (see  Wms.  Real  Prop.  152, 
19th  ed.),  there  is  nothing  to 
prevent  a  proviso  in  a  deed  of 
mortgage  between  A.  borrower 
and  B.  lender  that  on  payment 
of  principal  and  interest  by  A.  to 
C,  B.  shall  reconvey  to  D.  in 
fee.  In  such  case,  if  there  were 
a  subsequent  reconveyance  by  B. 
to  A.  in  fee  on  payment  by  A.  to 
B.,  a  purchaser  acquiring  title 
under  these  deeds  would  take 
with  notice  of  the  equities  both 
of  C.  and  D.  This  example  is  of 
course  an  extreme  case  ;  aiid  tlie 
rule  no  doubt  is  that  a  mort- 
gagor's equitable  estate  in  the 
mortgaged  lands  shall  not  be 
altered  by  the  terms  of  a  proviso 
for  redemption  without  a  clear 
expression  of  an  intention  in  that 
behalf  {Inues  v.  Jackson,   16  Ves, 


356  ;  Co.  Litt.  208  a,  n.  (1)  ; 
^taufifield  V.  Hallam,  5  Jur.  N.  S. 
1334 ;  Hastings  v.  Astlcy,  30  Beav. 
260  ;  Re  --Bctlon's  Trust  Estates, 
L.  R.  12  Eq.  553  :  Re  Byron's 
Settlement,  ISyl,  3  Ch.  474)  :  but 
such  an  intention  may  be  clearly 
expressed  in  the  proviso  (see  16 
Ves.  370,  371),  and  any  variation 
in  the  limitation  thereby  made 
from  the  mortgagor's  former 
estate  raises  a  question,  whether 
any  alteration  was  intended ; 
Davidson,  Prec.  Conv.,  vol.  ii. 
pt.  ii.  pp.  38—43,  4th  ed. 

{h)  See  1  Prest.  Abst.  149, 
2nd  ed.,  where  note  that  the 
author  appears  to  be  speaking  of 
a  proviso  for  redemption  in  the 
old  form  making  void  the  con- 
veyance to  the  mortgagee  on 
repayment  (see  Davidson,  Prec. 
Conv.  vol.  ii.  pt.  ii.  p.  31, 
4th  cd.  ;  5  Bythewood  &  Jarm. 
Prec.  Conv.  3rd  ed.  by  Sweet, 
544,  555),  and  that,  according  to 
the  principles  there  laid  down, 
it  should  always  be  shown,  in 
abstracting  a  proviso  for  recon- 
veyanee,  to  whom  the  reconveyance 
is  limited  to  be  made. 
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1881  took  effect  (A),  to  limit  an  estate  in  fee  simple  to  a 
grantee  to  uses  in  deeds  intended  to  take  effect  under 
the  Statute  of  Uses.  The  consequence  of  this  omission 
is  that  such  grantee  takes  an  estate  for  life  only  (e), 
and  the  uses  declared  are  executed  hy  the  statute  or 
turned  into  legal  estates  (d)  only  during  the  life  of  the 
grantee  to  uses  and  no  longer  [e).  Uses  declared  of 
the  inheritance  in  such  circumstances  are  of  course, 
generally  speaking,  valid  in  equity  and  enforceable  as 
trusts :  but  the  legal  fee  remains  in  the  grantor  ;  and 
on  a  subsequent  sale  of  the  land  by  persons  entitled 
under  the  uses,  the  purchaser  must  require  the  legal 
estate  of  inheritance  to  be  conveyed  to  him  by  the 
original  grantor,  his  heirs,  executors,  administrators  or 
assigns. 

Identity.  It  is  the  duty  of  a  conveyancer  perusing  an  abstract 

on  the  purchaser's  behalf  to  see  that  the  vendor 
discharges  his  obligation  of  proving  the  identity  of 
the  property  sold  with  that  described  in  the  various 
documents  abstracted  (/').  The  conveyancer  must 
therefore  carefully  compare  the  abstracted  parcels  as  he 
proceeds,  and  ascertain  that  the  descriptions  in  the  title 
deeds  agree  with  each  other  and  with  the  description  in 
the  contract.  Where  the  abstracted  descriptions  wholly 
or  partially  fail  to  show  the  identity  of  the  property 
comprised  in  the  title   deeds  with   that  sold,  further 

(b)  Such  an  omission  was  not  «<*«  intended  to  take  the  benefit 

previously  common,  as  it  was  the  of  the  conveyance, 
regular  practice  to  limit  estates  (g)  Wms.    Real.     Prop.     110, 

to   all   grantees   (uul   their  heirs.  \<^i\i  ed. 
The  mistake  has  generally  arisen  , ,,   y,.^    .„„     ,-, 

,  ,         ,   °  1       j;  il.  («)   loid.    1d»  — 1/1. 

where  use  has  been  made  oi  the  ^   ' 

statutory  limitation  to  a  grantee  (<')  I^ytr,    186   a  ;    Jenkins  v. 

in  fee  simple  ;  and  the  draftsman  Tonng,    Cro.   Car.   230  ;    Meredith 

has  forgotten  that  it  is  equally  ^-   Joans,    lb.    244  ;     Sug.    Pow. 

necessary  to  limit   the   lands  to  149,  8th  ed.  ;  WiUiams  on  Settle- 

the  grantee  to  uses  in  fee  simple  ments,  / . 

as  to   assure   by   apt   words   an  (/)  Above,  pp.   28,   54  ;   Sug. 

estate  of  inheritance  to  cestui  que  V.  &  P.  413. 
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evidence  of  identity  should  be  required,  notwithstanding 
that  the  purchaser  may  have  bought  subject  to  the 
usual  condition  as  to  such  evidence  (g).  The  identity 
of  the  property  sold  with  that  comprised  in  tbe  title 
deeds  is  the  most  important  link  in  the  whole  chain  of 
proof  of  the  vendor's  title  ;  without  evidence  of  such 
identity,  the  most  perfect  title  shown  by  the  deeds 
proves  nothing.  Purchasers  cannot  therefore  be  advised 
to  dispense  with  such  evidence  (where  they  are  entitled 
to  require  it),  on  the  ground  that  they  must  bear  the 
expense  of  it,  if  not  in  the  vendor's  possession  (//). 

It  is  the  duty  of  the  purchaser's  counsel  or  solicitor,  Calling  for 
besides  seeing  that  the  documents  which  ought  to  be  facts!^°^° 
abstracted  are  abstracted  and  are  properly  abstracted,  to 
note  all  facts  material  to  the  title  stated  on  or  appear- 
ing from  the  abstract,  and  to  require  them  to  be  proved 
by  the  usual  conveyanciug  evidence.  What  this  is,  has 
been  already  sufficiently  considered  (i).  But  we  may 
remark  that,  owing  to  the  rule  which  now  throws  upon 
the  purchaser  the  expense  of  procuring  ail  evidence  of 
title  not  in  the  vendor's  possession  (/),  it  is  a  convenient 
plan  to  frame  requisitions  calling  for  evidence  of  facts 
in  the  following  form  : — "  Has  the  vendor  any  evidence 
of  any  kind  in  his  possession  of  {the  death,  marriage  or 
other  fact  required  to  he  pivved)  ?  If  so,  he  is  required 
to  produce  such  evidence.  If  not,  purchaser  reserves 
his  right  to  call  for  the  usual  formal  evidence  of  such 
{fact)  at  his  own  expense."  As  we  liave  already 
pointed  out  (/.•),  it  is  often  material  to  a  title  to  prove 
that  some  event  has  not  happened.  This  should  not  be 
forgotten  upon  the  perusal  of  the  abstract ;  and  the 
conveyancer  should,  in  these  cases,  call  for  such  evi- 
dence as  he  can  require. 

(f/)  See  above,  pp.  54,  60.  / /)  Above,  pp.  37,  lOS, 

{/,)  See  above,  pp.  37,  108.  ^"^ '  '  ^^ 

{i)  Above,  pp.  lOi  sq.  U>:)  Above,  p.  104. 
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Death  duties.  Another  matter  to  be  attended  to  on  the  perusal  of 
the  abstract  is  the  incidence  of  the  death  duties.  When- 
ever the  death  is  stated  of  a  person  interested  in  the 
lands  sold,  it  must  be  considered  whether  this  death 
gave  rise  to  a  claim  for  legacy,  succession,  estate  or 
settlement  estate  duty  in  such  a  manner  that  the  duty 
will,  if  unpaid,  remain  a  charge  on  the  land  ;  and  if  so, 
the  receipts  for  duty  payable  must  be  required  to  be 
produced  or  the  claim  discharged.  The  subject  of  the 
death  duties  is  more  fully  considered  below  (/). 

Stamp?.  It  is  not  the  practice    for  vendors  to  mark  on  the 

abstract  what  stamps  are  impressed  on  the  various  title 
deeds  :  but  the  purchaser's  solicitor  must  ascertain  this 
on  the  examination  of  the  abstract  with  the  deeds  (/;/), 
and  he  should  note  in  the  margin  of  the  abstract  what 
stamps  each  abstracted  document  bears,  or  their  absence, 
where  a  document  required  by  law  to  be  stamped  is 
unstamped.  If  the  abstract  come  to  counsel  after  it 
has  been  compared  with  the  deeds,  he  must  of  course 
consider  whether  all  the  abstracted  documents  appear 
to  be  rightly  stamped.  If  he  receive  tlie  abstract  before 
the  examination  of  the  deeds,  he  should  remind  his 
client,  in  advising  on  the  title,  that  it  must  be  ascer- 
tained whether  the  abstracted  documents  are  duly 
stamped.  If  any  document,  which  ought  to  be  stamped, 
be  unstamped  or  insufficiently  stamped,  the  vendor 
should  be  required  to  procirre  it  to  be  properly  stamped ; 
which,  as  we  have  seen,  he  is  bound  to  do  at  his  own 
expense  (»). 

Inquiries  Besides  the  requisitions,  properly  so  called,  demanding 

^rcf  ert"^fold^  ^^®  production  of  some  particular  piece  of  evidence  to 

complete  the  title,  it  may  be  desirable  for  the  purchaser's 

advisers    to    make    certain    inquiries    of     the    vendor 

respecting  the  property  sold.     Thus  if  an  estate  be  sold 

(0  Chap.  VII.  Sect.  2.      (w)  Above,  p.  llo.      («)  Above,  p.  103. 
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under  the  usual  condition  that  it  is  sold  subject  to  all 
subsisting  chief  rents,  easements,  tenancies  and  tenants' 
claims,  whether  mentioned  in  the  particulars  of  sale  or 
not  (o),  inquiry  should  be  made  of  the  vendor  whether 
there  are  any  such  rents,  easements,  tenancies  or  claims. 
This  is  a  very  pertinent  question  ;  for,  if  it  be  omitted, 
the  purchaser  will  have  notice  of  any  rights  which  he 
might  have  discovered  by  the  inquiry  {]))  ;  and,  as  we 
have  seen,  it  is  held  that  this  general  condition  does  not 
enable  the  vendor  to  enforce  the  contract  specifically, 
if  the  proj)erty  be  subject  to  any  rents,  easements, 
tenancies  or  claims,  which  are  serious  incumbrances  and 
were  known  to  the  vendor  but  omitted  from  the  par- 
ticulars {q).  Again,  it  may  be  asked  what  outgoings 
there  are  in  respect  of  the  property  sold.  Land  tax  and 
tithe  rentcharge,  being  general  liabilities  to  which  all 
lands  are  regularly  subject,  need  not  be  expressly 
mentioned  on  a  contract  to  sell  land  ;  it  is  understood 
that  the  purchaser  will  take  subject  to  these  liabilities, 
which  are  not  regarded  as  incumbrances  (>•).  And  it  is 
of  course  unnecessary  to  mention  that  the  purchaser  will 
have  to  pay  the  usual  local  rates,  or  property  tax.  If 
there  be  no  other  outgoings  than  these,  the  purchaser 
has  no  cause  for  objection :  but  the  existence  of  rents 
or  rentcharges  (other  than  tithe  rentcharge)  not  disclosed 
by  the  contract  is  a  different  matter.  Quit  rents,  being 
incidents  of  tenure,  are  regarded  in  equity  as  a  proper 
subject  for  compensation,  not  as  a  ground  for  resisting 
specific  performance ;  and  so  are  rentcharges  of  trifling 
amount  (s).      But   the   existence   of   a  rentcharge   of 

(o)  Above,  p.  60.  sold  free   of    land  tax   or   tithe 

(p)  Ee  Alms  Corn  Chanty,  1901,  rentcharge,  the  ease  is  of  course 

2  Ch.  750.  different;  as  the  vendor  must  then 

{q)  Keywood    v.    MallaUcK,    25  prove  that  the  land  is,  as  alleged, 

Ch.  D.  357;  Nottingham  Patuit  free  from  such  liability  ;  see  ibid. 
Brick    6;    Tile    Co.   v.    ButUr,    16  (.s)  Esdaih  v.  /Strphci/son,    I  S. 

Q.  B.D.  778;above,p.  61,n.  (i<;).  &  S.  122  ;   Sug.  V.  &  P.  312  ;  2 

(»•)  Sug.  V.  &  P.  322  ;   1  Dart,  Dart,  V.  &  P.  1205;   see  above, 

V.    &  P.   398,   399.     If  land  be  p.  36. 
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substantial  amouut  is  au  objection  to  the  title  (/) ;  as  is 
the  existence  of  a  considerable  ground  rent  not  men- 
tioned in  the  particulars  on  the  sale  of  houses  lield  for  a 
long  term  of  years  {ii).  Another  inquiry  useful  to  be 
made  is  whetlier  the  property  sold  is  subject  to  any  drain- 
age or  land  improvement  or  other  statutory  charge. 
Drainage  and  land  improvement  charges  of  com'se 
principally  affect  agricultural  land :  but  it  must  be 
remembered  that  land  once  occupied  for  cultivation,  is 
often  built  over,  and  that  such  charges  may  subsist  after 
the  agricultural  aspect  of  the  property  has  quite  dis- 
appeared. And  renteharges  may  now  be  created  under 
the  Improvement  of  Land  Act,  1864,  and  its  amending 
Acts  (.r)  for  a  very  wide  range  of  improvements,  not 
exclusively  affecting  agricultural  land.  Agricultm'al 
land  may  also  be  liable  to  charges  created  under  the 
Agricultural  Holdings  Act,  1883  (^).  In  the  case  of 
town  property  or  building  land,  charges  may  arise  under 
Local  Management  or  Improvement  Acts,  the  Public 
Health  Act,  1875,  or  the  Private  Street  Works  Act, 
1892,  for  the  expenses  of  paving,  sewering,  lighting  or 
other  works  ordered  to  be  done  by  the  proper  authority. 
In  these  cases,  therefore,  inquiry  should  be  made 
whether  any  demand  has  been  made,  notice  given,  or 
resolution  passed,  which  may  subject  the  property  sold 
to  any  such  charge  (s).  As  we  have  seen,  such  charges, 
if  attaching  on  the  property  sold  before  the  time  for 
completion,  come  under  the  head  of  outgoings  which 
the  vendor  ought  to  discharge  (a).  And  with  regard  to 
charges,  generally,  the  rule  of  course  applies  that  the 
purchaser  is  entitled  to  have  the  property  sold  free  from 

(t)  Portman  v.  Mill,  1  Russ.  &  Uj)  Stat.   46  &  47  Vict.  c.  61, 

My.  696  ;  Re  Great  Northern  Kail.  as.  29—32. 

Co.  and  Sanderson,  25  Ch.  D.  788  ;  (r)  See  Re  Lciihind  and  Taylor's 

Sug.  V.  &  P.  313 ;  above,  p.  133.  Contract,  1900,  2  Ch.  625  ;  below, 

/  N    r  n-  ^^  n-^    Tx         Ch.  XII.  Sect.  2. 

[u]  Jones  V.  Rimmer,  14  Ch.  D.  ^^,  g^^  ^^^^^  ^j^^^  j^  ^^^^  ^^^^^ 

top.  41,  above;  below,  Ch.  XI. 
{x)  See  Ch.  XII.  Sect.  2,  below.       Sect.  1. 
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all  incumbrances,  except  those,  if  any,  subject  to  which 
he  agreed  to  buy  (Z») . 

The  general  rule  applicable  to  inquiries  of  the  above  Vendor  bound 
nature  is  that  the  vendor  is  bound  to  answer  all  relevant  relevant  ques- 
questions  with  respect  to  the  property  sold  (r)  :  but  the  ^^o^s. 
limits  of  inquiry  are  shown  in  the  case  of  He  Ford  and  Re  Ford  and 
Hill  {d)  already  mentioned.  It  was  there  held  that  a 
vendor  need  not  answer  the  inquiry,  Is  there,  to  the 
knowledge  of  the  vendor  or  his  solicitor,  any  settlement, 
deed,  fact,  omission,  or  any  incumbrance  affecting  the 
property  not  disclosed  by  the  abstract  ?  This  question 
the  Court  of  Appeal  held  to  be  not  so  much  a  requisi- 
tion as  a  searching  interrogatory.  As  we  have  already 
pointed  out  (f),  there  is  a  clear  distinction  between 
putting  questions  to  ascertain  that  the  title  shown  on 
the  abstract  is  fully  proved  and  at  all  points  complete^ 
and  interrogating  the  vendor  whether  he  knows  of  any 
matter  of  title  besides  those  stated  on  the  abstract. 
Having  regard  to  the  practice  already  stated  (/ )  of  not 
disclosing  purely  equitable  charges  or  interests  on  the 
abstract,  where  the  purchaser  may  acquire  a  good  title 
without  notice  of  them,  it  seems  obvious  that  such  an 
interrogatory  is  objectionable.  But  it  is  thought  that 
the  decision  in  Re  Ford  and  Hill  does  not  go  further 
than  this,  and  does  not  exonerate  the  vendor  from  the 
obligation  of  answering  questions  relevant  to  the  issue 
between  the  parties,  which  is,  has  the  vendor  proved  the 
title,  which  he  has  sJtown  on  the  abstract  (g). 

When   the  abstract  is  laid  before  counsel  to  advise  Counsel 
thereon,  he  settles  the  necessary  requisitions,  and  writes  title.^"'^  °^ 
his  opinion  on  the  title  according  to  the  circumstances 
of  the  case;  as  that,  if  the  rec[uisitions  be  satisfactorily 

(6)  Above,  pp.  34,  75.  {e)   Above,  p.  107,  n.  (y). 

(c)  Above,  p.  107.  (/)  Above,  p.  90. 

[d)  10  Ch.  D.  365.  {(j)   See  above,  p.  132. 
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Searches. 


answered,  a  good  title  according  to  tlie  contract  will 
have  been  shown,  or  that  some  irremovable  objection  to 
the  title  appears.  At  the  same  time  he  usually  advises 
what  searches  ought  to  be  made.  The  subject  of 
searches  is  reserved  for  subsequent  consideration  (//). 


Time  for 

making 

requisitions. 


Want  V. 

Stallibrasn 


As  we  have  seen  (/),  it  is  usually  stipulated  that  the 
purchaser's  requisitions  on  or  objections  to  the  title 
shall  be  sent  in  within  a  specified  time  after  the  delivery 
of  the  abstract,  that  in  this  respect  time  shall  be  of  the 
essence  of  the  contract,  and  that  in  default  of  any 
requisitions  or  objections  so  made,  the  purchaser  shall  be 
taken  to  have  accepted  the  title.  The  time  so  limited 
only  begins  to  run  from  the  delivery  of  a  perfect 
abstract  {j).  But  if  the  abstract  delivered  be  in 
accordance  with  the  contract,  the  purchaser  must  be 
careful  to  send  in  his  requisitions  or  objections  within 
the  time  appointed,  or  he  will  lose  his  right  to  insist 
upon  them  {k).  If,  however,  the  abstract  delivered 
show  no  title  at  all  on  the  face  of  it,  the  purchaser 
may  take  this  objection  at  any  time,  notwithstanding 
any  such  stipulation  as  the  above,  and  although  the  day 
fixed  for  sending  in  requisitions  be  past.  Thus  in  Want 
V.  Sfa/librass  (/),  two  persons  entered  into  a  contract  to 
sell  land,  stipulating  that  all  objections  and  requisitions 
not  sent  in  within  fourteen  days  after  the  delivery  of 
the  abstract  should  be  considered  as  waived.  They 
then  delivered  an  abstract  from  which  it  appeared  that 
they  were  trustees  of  the  property  sold  for  a  third 
person  for  life  and  after  his  death  for  sale ;  and  they 
offered  the  concurrence  of  the  tenant  for  Hfe,  apparently 
supposing  that  this  would  enable  them  to  make  a  good 
title.     The    purchaser,   after  the   fourteen   days    had 


(/()  See  below,  Ch.  XII.  Sect.  2. 

(i)  Above,  p.  51. 

(j)  Above,  p.  52. 

{k)  See  OaMen  v.  Fike,  34  L.  J. 


(N.    S.)    Ch.    620;    lloscnberg   v. 
Co'jk,  8  Q.  B.  D.  162  ;  Fry cc- Jones 
V.  WillwiM,  1902,  2  Ch."5I7. 
(0  L.  R.  8  Ex.  175. 
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expired,  took  tlie  oLjoctiou  tliat,  as  the  trust  for  sale 

did  not  arise  until  the  death  of  the  tenant  for  life,  it 

was  not  presently  exercisable,  even  with  the  tenant-for- 

life's  concurrence  (in).     And  it  was  held  by  the  Court 

of  Exchequer  that  the  purchaser  was  entitled  to  recover 

his  dei;)Osit,  as  the  above-mentioned  stipulation  did  not 

exonerate  the  vendors  from  their  obligation  of  showing 

a  good  title,  and  it  was  apparent  on  the   face  of  the 

abstract   delivered   by  them    that   they  had    failed    to 

perform  this  obligation.     So  in  Be  Tanqueraij-WiUaionc  Re  Timqueraij- 

and  Lcn idem  («),  two  persons  sold  land  under  the  usual  i^ndmr  ^" 

condition  limiting  the  time  for  sending  in  requisitions 

or  objections,  and  offered  to  make  title  as  executors  and 

trustees   of   a   will   selling    under    the  power    of    sale 

implied   by  the  testator's  debts  being  charged  on  his 

real  estate  (o).     After  the  time  so  limited  had  expired 

the  purchaser  took  the  objection  that  the  words  of  the 

will  did  not  create  such  a  charge  of  debts.     And  it  was 

held  both  by  Kay,  J.,  and  the  Court  of  Appeal  that  it 

was  not  too  late  to  raise  this  objection,  because  (as  they 

said)  it  "went  to  the  root  of  the  title."     In  other  words, 

it  was  an  objection  that  the  vendors  had  failed  on  the 

face  of  their  own  abstract  to  show  any  title  at  all.     It  also 

appears  that  objection  to  anything,  which  is  a  matter 

of  conveyance  rather  than  of  title   [j)),  may  well  be 

made  after  the  time  limited  for  sending  in  requisitions 

on  title  has  expired.     Thus  where  the  abstract  shows  a 

title  in  the  vendor,  subject  to  mortgages,  the  purchaser 

can  of  course  require  the  mortgagees  to  concur  in  the 

conveyance,  although   he  may  not  have  sent   in  any 

requisition   to   that  effect  within   the  appointed   time. 

For,  as  we  have  seen  [q),  a  vendor  is  considei-ed  to  have 

shown  an  acceptable  title,  if  it  appear  from  the  abstract 

that    on    doing    certain    acts,  which    he    can    perform 

{»})  Above,  p.  133.  [p)  See  above,  p.  130  ;   Benny 

(«)   20  Ch.  D.  4(35.  v.  Hancock,  L.  R.  6  Ch.   1,  8,  9, 

{o)  Wms.  Real  Prop.  -Ihi,  19th  13  ;  1  Dart,  V.  &  P.  494. 
ed.  iq)  Above,  pp.  130—132. 

W.  10 
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immediately  and  independently  of  others'  consent,  he 
will  have  the  right  to  direct  the  conveyance  of  the 
whole  estate  contracted  for.  But  by  his  own  showing 
he  has  no  good  title  except  he  do  sucli  acts.  It  is 
therefore  a  matter  of  course  that  he  shall  perform 
them ;  and  it  is  unnecessary  for  the  purchaser  to 
address  any  requisition  to  this  point  (>•).  But  it  is  of 
course  the  better  plan  to  take  any  objection  to  the 
title  in  the  manner  and  within  the  time  prescribed  by 
the  contract,  even  though  the  objection  be  an  absolute 
failure  to  show  title  on  the  face  of  the  abstract  (-s). 
And  it  is  also  desii*able  to  include  in  the  requisitions  to 
be  sent  in  within  the  time  limited  a  demand  for  the 
concurrence  in  the  conveyance  of  any  mortgagees  or 
other  incumbrancers  whose  charges  are  redeemable  {t). 
If  the  abstract  show  a  good  holding  title,  the  piurchaser 
cannot  insist,  after  the  time  limited  for  sending  in 
requisitions  is  gone  by,  on  any  objection  thereto,  which 
he  might  otherwise  have  taken  {ft). 


What  requi- 
sitions should 
be  made  and 
insisted  on. 


The  conveyancer  should,  as  a  rule,  be  guided,  in 
making  requisitions  on  title,  by  the  countenance  he 
expects  his  contention  to  receive  from  the  Court  in 
proceedings  either  to  enforce  specific  performance  or  to 
recover  the  deposit  {u) .  He  should  therefore  make  no 
frivolous  or  unnecessary  requisitions  (r),  and  he  should 
be  chary  of  asking  for  anything  which  he  considers  the 
other  party  not  bound  to  concede.  There  are,  of  course, 
occasions  when  such  requests  may  be  properly  made, 
and  will  be  answered  out  of  courtesy ;  and  on  making 
requisitions  in  the  first  instance  it  is  legitimate  to  ask 


{r)  Me  Gloag  and  Miller'' s  Con- 
tract, 23  Ch.  i).  320,  327. 

(s)  See  above,  p.  134,  as  to  the 
danger  of  -waiting  before  taking 
objection  to  the  title. 

(0  1  Dart,  V.  &  P.  494.  See 
above,  p.  134,  as  to  requiring 
the  concurrence  of  any  person, 


whose  interest  is  not  redeemable 
without  his  consent. 

{tf)  Fri/ce-Jones  v.  Williams, 
1902,  2  Ch.  517.  As  to  the  limits 
of  the  rule  in  Want  v.  Stallilrass, 
see  L.  Q.  R.  six.  161. 

((()  Above,  p.  30. 

((■)  1  Dart,  V.  &  P.  493. 
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for  what  it  is  desirable  that  the  purchaser  should  have 
(unless  the  requisition  be  plainly  prohibited  by  the  con- 
tract), although  the  vendor  be  not  in  strictness  bound 
to  compl}'.  But  if  any  requisition  be  met  with  a 
refusal,  then  the  purchaser  should  not  insist  upon  it,  if 
he  does  not  expect  that  his  contention  will  be  upheld 
by  the  Court. 

If  the  contract  contain  the  common  stipulation  allow-  "Where  the 
ing  the  vendor  to  rescind  the  contract,  if  the  purchaser  rescind ."^'^^ 
insist  on  any  requisition  which  the  former  is  unwilling 
to  remove  or  comply  with  (»•),  extra  care  must  be 
exercised  in  selecting  the  requisitions  which  are  to  be 
pressed ;  and  a  conveyancer  acting  on  behalf  of  a 
willing  purchaser  should  only  maintain  his  objections 
on  points  essential  to  the  title.  This  is  especially  the 
case,  where  the  stipulation  is  in  the  old  common  form 
giving  the  vendor  the  right  to  rescind,  when  the 
purchaser  has  insisted  on  an  unwelcome  requisition, 
without  allowing  to  the  latter  any  opportunity  of  with- 
drawing the  requisition  (.^•).  For,  as  we  have  seen  (//), 
the  Com'ts  are  now  inclined  to  allow  a  vendor  to 
exercise  a  right  of  rescission  according  to  the  letter  of 
the  stipulation  reserving  it,  provided  only  that  he  do  so 
reasonably  and  in  good  faith  and  not  capriciously  ;  and 
he  is  not  obliged  to  inform  the  purchaser  of  his  reason 
for  rescinding.  And  if  the  condition  do  not  give  the 
purchaser  the  option  of  withdrawing  the  objection,  on 
which  he  has  insisted,  the  vendor  may  rescind  without 
offering  the  purchaser  any  02:)portunity  of  retracting, 
and  the  latter  cannot  recover  his  rights  under  the  con- 
tract by  abandoning  the  objection  after  he  has  received 
the  notice  to  rescind  (z).     Where  the  condition  gives 

(!<.')  Above,  p.  54.  {i/)  See  above,  p.  54,  aud  cases 

{x)   1    Davidson,    Prec.    Conv.  cited  in  note  («)  thereto. 

564,  614,  4th  id.  ;    469,   522,  5th  {z)  Buddell  v.  Simpson,   L.   R. 

ed.  ;  1  Key  &  Elphinstone,  Prec.  2  Ch.  102,  107,  108  ;  Me  Dames  ^ 

Conv,  233,  234,  2nd  ed.  TFood,  29  Ch.  D.  626. 

10(2) 
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the  right  of  rescission  on  an  unwelcome  requisition  being 
viadc  (not  'ni^iiHtcd  o)/),  the  purchaser  is  in  an  even  worse 
plight,  as  this  gives  the  vendor  the  opportunity  of 
rescinding  on  the  first  delivery  of  such  a  requisition  (rr) ; 
which  he  would  not  have  if  the  condition  of  rescinding 
were  that  the  purchaser  shoidd  insist  on  the  requisi- 
tion {h).  As  we  have  seen  (c),  such  conditions  are  now 
frequently  drawn  so  as  to  allow  the  purchaser  to  with- 
draw the  requisition  within  a  limited  time  after  he  has 
received  notice  of  intention  to  rescind  ;  and  when  this 
is  the  case,  there  is  no  reason  why  requisitions,  which 
are  thought  needful,  should  not  be  pressed,  so  long 
as  notice  to  rescind  is  not  given. 

Where  the  It  has  been  held  that  a  vendor,  who  has  no  title 

no"title  at  all,  cannot  take  advantage  of  a  stipulation  in  the 

usual  form  enabling  him  to  rescind,  so  as  to  escape 
the  liability  of  paying  the  purchaser's  expenses  as 
damages  (d).  But  this  doctrine  was  not  applied  w^here 
a  vendor  having  a  beneficial  interest,  but  not  the  entire 
legal  title,  sold  in  good  faith,  and  a  troublesome  requisi- 
tion to  get  in  the  outstanding  legal  estate  was  insisted 
on ;  notwithstanding  that  the  defect  of  title  appears  to 
have  been  such  as  would  have  justified  the  purchaser  in 
repudiating  the  contract  at  once  on  the  ground  that  the 
vendor  had  failed  to  show  a  good  title  on  the  face  of 
his  own  abstract  (e).  And  where  a  purchaser  claimed 
to  repudiate  the  contract  unless  the  vendor  removed  an 

{a)  Re  Starr  BowJcett  Bdg.  Socy.  equitable  interest  in  an  underlease 

and  Sibun's  Contract,  42   Ch.  D.  (see  above,  pp.  81,  n.   {d),  130), 

375.  It  should  be  noted  that  the  pur- 

{h)  Greares  v.  Wilson,  25  Beav.  chaser  did  not  at  once  repudiate 

290,  295,  and  cases  cited  in  the  the  contract  on  this  ground  ;  he 

two  previous  notes.  negotiated,  requiring  the  objec- 

{(■)  Above,  pp.  54,  60.  tion  to  be  removed  and  so  treated 

[d)  Buicman  v.  Hijland,   8  Ch.  the  contract  as  still  subsisting ; 


D.^^8:  seej^^ve.  p^ljji^/''--^^^*^  see  above,  pp.  134,  13.5.  The 
"^  \i?)Ke  lieiyliton'  a>m"2larris''s  Court  moreover  treated  the  objec- 
Contract,  1898,  1  Ch.  458.  The  tion  as  relating  to  a  matter  of 
vendor  had  sold  a  lease,  and  the  conveyance,  not  of  title.  See  also 
abstract  only  showed  title  to  an       IfippensfnJl  \.  Hnxr,  33  W.  R.  30. 
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objection,  which  the  Coui't  afterwards  held  to  be  un- 
tenable, it  was  considered  that  the  vendor  was  en- 
titled to  rescind  the  contract  on  the  objection  being 
pressed  (/).  But  if  the  vendor  fail  to  show  a  good 
title  on  the  face  of  his  own  abstract  and  the  pur- 
chaser at  once  repudiate  the  contract  on  this  ground,  v 
it  seems  ^questionable  whether  the  vendor  can  then  ■  '-''- 
take  advantage  of  a  clause  in  the  contract  reserving 
the  right  to  rescind,  and  so  save  his  liability  to  pay  the 
purchaser's  expenses  as  damages.  For  when  the  vendor 
has  so  failed  to  perform  his  contract,  and  the  purchaser 
has  at  once  elected  to  treat  the  contract  as  broken,  can 
the  former  any  longer  claim  to  exercise  a  right  given 
by  the  contract  itself  ?  It  appears  that  for  a  vendor  of 
land  to  fail  to  show  a  good  title  thereto  is  such  a  breach 
of  contract  as  discharges  the  purchaser  from  the 
necessity  of  performing  his  part  of  the  agreement  {g). 
Besides,  it  may  be  doubted  whether  a  case  like  this,  in 
which  the  purchaser  does  not  insist  that  the  vendor 
shall  remove  any  objection  or  comply  with  any  requisi- 
tion, falls  within  the  terms  of  the  usual  stipula- 
tion (Z^. 


If  the  stipulation  gives  the  right  to  rescind  in  ease  of  Objection  as 

to  matter  of 
conveyance. 


insistence  on  a  requisition  or  objection  as  to  title  only,    '^^^ 


the  vendor  will  not  be  enabled  to  rescind  if  the  pur- 
chaser insist  on  some  requirement,  which  is  a  matter  of 
conveyance,  as  the  discharge  of  a  mortgage  (/).  But  it 
has  long  been  usual  expressly  to  extend  the  right  to 
rescind  to  the  case  of  objections  as  to  matters  of  con- 
veyance, and  generally  to  objection  in  regard  to  any 

(/)  Isaacsy.  Tourll,  1898,  2Ch.  pp.  27,  n.,  144,    145  ;  L.  Q.  R. 

285.  xix.  168—171. 

(y)  Ihtkeof  St   Albans  y.  Shore,  ,j.  g^^  2?o«-/»«^^   v.  Hyland,   8 

1    H.   BI.    270,   2/8;    .Sinward  v.  p,"-   U    .q^ 

Wxllock,  5  East,  198,  202  ;  Souter  ^"-  ^-  "     ' 

V.  Brake,  5  B.  &  Ad.   992  ;   Ellis  (i)  Re  Jackson  and  Oakshott,  14 

V.  Rogers,  29  Ch.  D.  661  ;  2  Dart,  Ch.  D.  851  ;  see  above,  pp.  130, 

V.   «fe  P.   1086;   and  see  above,  131. 
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Waiver  of 
objections  or 
requisitions. 


matter  relating  to  the  sale  (,/)  ;  and  where  the  contract 
is  so  expressed,  the  Court  will  give  effect  to  it  (k). 
The  usual  condition  expressly  empowers  tlio  vendor  to 
rescind,  notwithstanding  any  negotiation  or  litigation 
in  respect  of  tlio  objection  or  requisition  insisted  on  (/). 
Such  negotiation  on  the  vendor's  part  is  therefore  no 
waiver  of  his  right  to  rescind  {)ii).  And  the  vendor  is 
enabled  to  rescind,  although  the  condition  contain  no 
reference  to  pending  litigation,  during  the  continuance 
of  any  proceedings  by  the  purchaser  either  for  specific 
performance  or  to  enforce  the  contract  at  law,  and 
whether  by  action  or  vendor  and  purchaser  summons  (ti): 
but  not  after  final  judgment  has  been  given  in  any 
such  proceedings  (o).  If  the  vendor  take  proceedings 
to  enforce  the  contract  at  law  or  in  equity,  he  waives 
his  right  to  rescind  :  though  he  may  revert  to  it,  if  he 
procure  his  proceedings  to  be  effectually  discontinued  at 
his  own  cost  before  they  come  on  to  be  heard  (j)). 

A  purchaser  may  of  course  waive  any  objection  or 
requisition  which  he  has  taken  or  made  as  to  title  or 
otherwise.  Such  waiver  may  be  either  express  or 
implied  from  any  acts  or  conduct  inconsistent  with  the 
maintenance  of  the  objection  (q).  The  express  waiver 
of  an  objection  or  requisition  needs  no  comment :  though 
it  may  be  observed  that  the  acceptance  of  the  title  shown 
by  the  abstract  is  no  waiver  of  the  right  to  require  the 


{J)  1  Dart,  V.  &  P.  160,  ;5th 
ed. ;  1  Davidson,  Prec.  Conv.  564, 
614,  4th  ed. 

(Zr)  Ee  Deiffhfon  and  Han-is'' s 
Contract,  1898,  1  Ch.  458. 

(0  Above,  p.  60. 

(in)  Luddell  v.  Simpson,  L.  R. 
2  Ch.  102  ;  1  Davidson,  Free. 
Conv.  564,  4th  ed.,  470,  5th  ed.  ; 

1  Dart,  V.  &  P.  183,  184. 

(«)  Hay  V.  Smithies,  22  Beav. 
510  ;   Duddell  v.  Simpson,  L.   R. 

2  Ch.  102  ;  Isaacs  v.  Ton-ell,  1898, 
2  Ch.  285.  But  the  condition 
does  not  oust  the  jurisdiction  of 


the  Court  to  order  the  vendor  to 
pay  the  costs  of  any  such  pro- 
ceedings ;  Re  Spindlrr  and  Mear^s 
Contract,  1901,  1  Ch.  908. 

(o)  Re  Arblb  and  Class's  Contract, 
1891,  1  Ch.  601. 

{p)  Warde  v.  I)ickso7^,  5  Jur. 
N  S.  698  ;  Gray  v.  Foivler,  L.  R. 
8  Ex.  249  ;  and  see  the  case  cited 
in  the  previous  note,  where  the 
original  summons  was  taken  out 
by  the  vendor. 

[q)  See  Simpson  v.  Sadd,  4  De 
G.  M.  &  G.  665  ;  Sng.  V.  &  P. 
342  sq.  ;   1  Dart,  V.  &  P.  495  sq. 
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verification  of  the  abstract  (;•),  or  of  any  objection  not 
disclosed  by  the  abstract  (s).  Whether  the  waiver  of 
any  objection  is  to  be  implied  from  the  purchaser's  acts 
is  a  question  of  fact  to  be  determined  by  the  considera- 
tion of  all  the  circumstances  of  the  case  (t).  The 
evidence  usually  offered  to  establish  an  implied  waiver 
is  the  performance,  without  raising  any  objection,  of 
acts  which  the  purchaser  is  not  bound  to  perform,  or 
which  a  prudent  purchaser  does  not  usually  perform 
until  a  good  title  has  been  duly  proved  {u)  ;  like  entry 
into  possession,  or  payment  of  the  whole  or  part  of  the 
purchase  money  {v).  With  regard  to  taking  possession, 
if  the  contract  for  sale  expressly  or  impliedly  provide 
that  the  purchaser  shall  be  let  into  possession  before 
completion,  no  waiver  can  be  implied  from  the  fact  of 
the  purchaser  so  taking  possession  (w).  And  so  it  is  if 
after  the  contract  the  parties  agree  that  the  purchaser 
shall  go  into  possession  without  prejvidice  to  his  right 
to  require  a  good  title  (.r).  But  if  the  purchaser  take 
possession,  otherwise  than  under  an  express  provision  in 
the  contract,  after  an  abstract  of  title  has  been  delivered, 
but  before  completion,  that  is  prima  facie  a  waiver  of 
all  objections  to  title  (//)  appearing  on  the  abstract  (z), 
though  not  of  other  objections  (a) .  Waiver  of  objection 
may  also  be  implied  from  the  purchaser's  conduct, 
though  he  were  in  possession  when  he  bought,  or  took 
possession  before  completion  under  an  express  provision 

(>■)    SoHthhij  V.  Uutt,  2  My.  &  School  Board,  7  Ch.  D.  766. 

Cr.  207.  [x)  See  Burroughs  v.  Oaklctj,  3 

(«)  Blacklow  V.  Laws,   2  Hare,  Swanst.  159,  169. 

40,   47 ;    Alderson,  B.,  Att.-Gen.  (y)  But     not     of      objections, 

V.  Sltwcll,  1  Y.  &  C.  570.  which  are  matter  of  conveyance 

(?)  BttrroKf/hs      v.      Oakley,      3  (above,  p.  130),  as  that  the  vendor 

Swanst.  159,  168.  shall  I'elease  the  property  from 

{i()  Above,  pp.  37,  38.  mortgages;  Re  Gloag  and  Miller'' s 

(p)  See  the  cases  cited  in  the  Contract,  23  Ch.  D.  320,  327. 

following  notes  ;  Haijdon  v.  Bell,  {z)  Burnell  v.  Brown,  1  J.  &  W. 

1  Beav.  337.  168;  Boivn  v.  Stensoii,  24  Beav. 

(«•)  Dixon    V.    Jitley,    1    Mer.  631,  637. 

133,    134;    Stevens   v.    Gappy,   3  [a)   Turquand  v.  Shades,  ^7  L. 

Rusa.  171,  183  ;    Bolton  v.  London  J.  Ch.  830. 
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Purchaser 
desiring  to 
go  on  where 
the  abstract 
shows  an 
objection  to 
the  title. 


in  the  contract  or  Anthont  prejudice  to  liis  right  to  a 
good  title ;  as  if  he  remain  a  long  time  without  raising 
any  objection  as  to  title,  and  exercise  decisive  acts  of 
ownership  over  the  lands  sold,  like  letting  them,  making- 
alterations  in  buildings  or  cutting  timber,  or  accept 
time  in  regard  to  payment  of  the  purchase  money  {b), 
or  remain  in  possession  after  having  liad  notice  of  an 
in-emovable  objection  to  the  title  (e).  But  as  has  been 
observed,  in  each  case  the  whole  of  the  circumstances 
must  be  considered,  so  that  entry  into  possession  or 
exercise  of  acts  of  ownership  is  by  no  means  conclusive 
evidence  of  waiver.  The  question  is,  whether  the  pur- 
chaser intended  to  waive  the  particular  objection.  Such 
acts  therefore  are  no  evidence  of  waiver  if  accompanied 
by  insistence  on  the  objection.  Thus  where  negotiations 
as  to  title  were  continued  after  the  purchaser  had  both 
taken  possession  and  acted  as  owner  it  was  held  that  no 
waiver  of  objections  to  title  could  be  implied  (r/).  Long 
delay  in  raising  objections  may  also  be  evidence  of 
waiver  (c). 

Where  the  abstract  shows  an  objection  to  the  title 
which  would  justify  the  purchaser  in  rescinding  the 
contract,  but  he  desires  to  complete  the  sale,  if  possible, 
he  should  at  once  claim  that  he  is  entitled  to  treat  the 
contract  as  broken  and  recover  his  deposit  and  expenses, 
but  state  that,  subject  and  without  prejudice  to  his  strict 
rights  in  this  respect,  he  is  willing  to  go  on  with  the 
sale,  if  the  objection  can  be  removed,  and  make  requisi- 
tipns  accordingly.  It  is  thought  that  if  he  so  reserve 
his  rights,  the  vendor  cannot  rescind  under  the  common 
condition,  if  any  requisition  so  made  prove  unwel- 
come (/). 


(b)  See  Fleetwood  v.  Green,  15 
Ves.  594  ;  Dixon  v.  Astley,  1  Mer. 
133;  Margravine  of  Anspach  v. 
Noel,  1  Madd.  310. 

(c)  Re  Gloag  and  Miller^s  Con- 
tract, 23  Ch.  D.  320. 


(d)  liurroitghs  v.  Oakley,  3 
Swanst.  159,  169,  171. 

(c)  Ttgg  V.  TFisden,  16  Beav. 
239. 

(/)  See  above,  pp.  30,  31,  133 
—135,  148,  149. 
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CHAPTER  VI. 

OF  STIPULATIONS  LIMITING  THE  OBLIGATION  TO 
SHOW  A  GOOD  TITLE. 

We  will  now  turn  om-  attention  to  various  particular 
points,  which  constantly  ariso  in  advising  on  title.  And 
first,  as  to  the  effect  of  stipulations  limiting  the  vendor's 
obligation  to  show  a  good  title.  We  will  begin  by  The  statutory 
remarking  that  the  enactment  substituting  forty  years 
for  sixty,  in  the  absence  of  stipulation  to  the  contrary, 
as  the  time  of  commencement  of  title  (a)  appears  to 
alter  the  rule  of  law  on  this  point  rather  than  to  intro- 
duce into  open  contracts  a  new  term  depending  for  its 
efficacy  on  the  contracting  parties'  consent.  So  that 
where  a  vendor  shows  forty  years'  title,  he  is  considered 
to  show  title  for  the  full  period  required  by  law,  and 
the  purchaser's  rights  are  not  regarded  as  being  limited 
by  special  stipulation  (6).  But  the  other  statutory 
limitations  of  the  purchaser's  right  to  require  a  good 
title  do  not  appear  to  have  the  like  effect.  Thus  the 
enactment  in  the  Vendor  and  Purchaser  Act,  1874  {c), 
removing  the  necessity  of  showing  the  freeholder's  title 
on  the  grant  or  assignment  of  a  lease,  has  been  held  to 
have  no  greater  force  than  a  special  stipulation  in  the 
contract  to  the  same  effect,  and  so  not  to  exempt  the 
grantee  or  assignee  of  the  lease  from  receiving  construc- 
tive notice  of  the  lessor's  title  (d).     And,  as  we  shall  see, 

(a)  Stat.   37   &  38  Vict.  c.  78,  tract,  1891,  2  Ch.  109,  117,  118. 
8.  1  ;  above,  pp.  79,  80.  (c)  Stat.   37  &  38  Vict.    c.    7, 

{b)  See    Be    Harsh     and    Earl  s.  2  (rule  1)  ;  above,  pp.  80—82. 
Granville,  24  Ch.  D.  11  ;  above,  {d)  Patman  v.  Harland,  17  Ch. 

p.  81  ;    Re  Cox   and  Neve's  Con-  D.  353,  359. 
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tlie  provisions  of  the  Conveyancing  Act  of  1881  {c), 
exonerating  the  vendor  of  lands  held  by  underlease  less 
than  forty  years  old  from  the  obligation  of  showing  the 
title  to  any  leasehold  reversion,  and  relieving  a  vendor 
of  enfranchised  copyholds  of  the  necessity  of  showing 
the  title  to  make  the  enfranchisement,  receive  the  same 
construction  as  special  stii)ulations  in  similar  terms. 
The  rule  fixing  forty  years  before  the  date  of  the  con- 
tract as  the  time  of  commencement  of  title  is,  as  we 
have  seen  (/'),  very  frequentl}^  superseded  in  practice  by 
a  special  stipulation  that  the  title  shall  commence  with 
some  instrument  of  more  recent  date.  But  whether  the 
period  for  which  title  has  to  be  shown  be  defined  by  the 
general  rule  or  by  special  stipulation,  the  vendor's  obli- 
gation is  subject  to  the  further  limitation  introduced 
into  contracts  for  sale  by  sect,  o,  sub-sect.  3  of  the  Con- 
veyancing Act,  1881  (g).  This  enactment,  the  exact 
effect  of  which  it  is  of  the  first  importance  to  under- 
stand, runs  as  follows  : — 
Sect.  3  (3)  of  "  A  purchaser  of  any  property  shall  not  require  the 
Act^is?^^"^  production,  or  any  abstract,  or  copy,  of  any  deed,  will, 
or  other  document  dated  or  made  before  the  time  pre- 
scribed by  law,  or  stipulated,  for  commencement  of  the 
title,  even  though  the  same  creates  a  power  subsequently 
exercised  by  an  instrument  abstracted  in  the  abstract 
furnished  to  the  purchaser ;  nor  shall  he  require  any 
information,  or  make  any  requisition,  objection,  or 
inquiry,  with  respect  to  any  such  deed,  will,  or  docu- 
ment, or  the  title  prior  to  that  time,  notwithstanding 
that  any  such  deed,  will,  or  other  document,  or  that 
prior  title,  is  recited,  covenanted  to  be  produced,  or 
noticed ;  and  he  shall  assume,  unless  the  contrary 
appears,  that  the  recitals,  contained  in  the  abstracted 
instruments,    of    any    deed,  will,  or   other  document, 

(e)  Stat.  44   &  45  Vict.   c.  41,  (/)  Above,  pp.  15,  16,  67. 

s.  3  (1,  2) ;  above,  pp.  80-82.  {ff)  Stat.  44  &  45  Vict.  <•.  41. 
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forming  part  of  that  prior  title,  are  correct,  and  give 
all  the  material  contents  of  the  deed,  will,  or  other 
document  so  recited,  and  that  every  document  so  recited 
was  duly  executed  by  all  necessary  parties,  and  per- 
fected, if  and  as  required,  by  fine,  recovery,  acknow- 
ledgment, inrolment  or  otherwise." 

The  incorporation  or  exclusion  of  these  provisions  in 
or  from  the  contract  is,  however,  a  matter  depending 
on  the  expression  of  the  intention  of  the  parties  (//). 
And  it  is  enacted  (i)  that  nothing  in  this  section  shall 
be  construed  as  binding  a  purchaser  to  complete  his 
purchase  in  any  case  where,  on  a  contract  made  inde- 
pendently of  this  section,  and  containing  stipulations 
similar  to  the  provisions  of  this  section  or  any  of  them, 
specific  performance  of  the  contract  would  not  be 
enforced  against  him  by  the  Court.  The  statutory 
provisions  therefore  have  no  greater  force  than  express 
stipulations  to  the  same  effect,  and  will  receive  the  same 
construction  as  such  stipulations  (/).  We  have  already 
noticed  the  manner  in  which  special  conditions  of  sale 
are  construed  in  actions  for  specific  performance  {k). 
"We  will  now  show  particularly  in  what  manner  the 
effect  of  the  above  provisions  is  practically  limited, 
not-withstanding  the  sweeping  character  of  the  expres- 
sions used  therein. 

The  first  observation  to  be  made  is  that  this  enactment  The  effect  of 
is  no  qualification  of  the  main  rule  that  the  vendor  enaJtmJnt. 
must  show  a  good  title,  that  is,  that  he  must  prove  his 
right  to  convey  what  he  sold.  It  refers  entirely  to  the 
subordinate  rule  that  the  title  for  the  last  forty  years, 
or  w^hatever  less  period  may  be  agreed  upon,  shaW prin/d 
facie  be  evidence  of  a  good  title  (/).     If  therefore  the 

(A)  Sect.  3,  sub-s.  9.  261,  272  ;  16  Q.  B.  D.  778. 

(i)  Sect.  3,  8ub-9.  11.  n\    \u              oi 

(j)  Nottingham  Patent  Brick  and  ^^^  Above,  p.  <J1. 

Tile  Co.  V.  Butkr,   IS  Q.  B.  D.  [J)  Above,  pp.  75—77. 
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title  shown  in  accordance  with  the  agreement  he  defec- 
tive, as  where  it  discloses  incumbrances  irremovable 
without  other  persons'  consent  (in),  the  purchaser  is  not 
precluded  by  the  above  enactment  from  objecting  to  the 
title,  notwithstanding  that  the  incumbrances  were  created 
before  the  time  fixed  for  tlie  commencement  of  title. 
FhiiUps  V.  The  leading  authority  for  this  is  PJiillipK  v.  Cahl- 
ceiifft.  ch>iigh{ii).  In  that  case,  the  plaintiff  contracted  to 
pui'chase  of  the  defendants  a  house  described  as  a 
freehold  residence,  subject  to  certain  conditions  of  sale, 
and  paid  a  deposit.  The  5th  condition  provided  that 
the  abstract  of  title  to  the  property  should  commence 
with  a  conveyance  dated  the  I7th  of  April,  18t0,  and 
no  purchaser  should  investigate  or  take  objection  in 
respect  of  the  title  prior  to  the  commencement  of  the 
abstract.  By  the  deed  of  the  17th  of  April,  1860, 
as  abstracted,  the  premises  were  conveyed  to  Matthews 
and  Beckett  in  fee  subject  to  the  covenants  and  con- 
ditions contained  in  an  indenture  of  the  2nd  of  March, 
1850,  recited  therein.  The  plaintiff  made  this  requi- 
sition— "  The  vendors  must  show,  notwithstanding  any 
of  the  conditions  of  sale,  that  the  covenants  and  con- 
ditions contained  in  the  indenture  of  the  2nd  of  March, 
1850,  referred  to  in  the  first  abstracted  deed,  do  not  in 
any  manner  affect  the  property,  and  that  the  purchaser 
incurs  no  liability  in  respect  of  them."  To  which  the 
defendants  made  answer,  "  The  purchaser's  solicitors  are 
referred  to  the  5tli  condition  of  sale."  After  some 
fruitless  negotiations  the  purchaser  brought  an  action 
to  recover  his  deposit.  And  it  was  held  that  he  was 
entitled  to  recover  it.  For  the  plaintiff  had  contracted 
to  purchase  a  freehold  house,  which  must  mean  a  free- 
hold free  from  all  incumbrances;  and  the  abstract 
delivered  only  showed  a  title  to  a  freehold  house 
incumbered  by  certain   covenants.     And   it  was   held 

{»i)  Above,  p.  133.  ('0  L.  R.  4  Q.  B.  159. 
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that  the  5th  condition  of  sale  did  not  prevent  the 
purchaser  from  taking  this  objection :  for  it  merely 
restricted  the  length  of  time  for  which  the  purchaser 
could  require  a  title  to  be  shown  ;  and  did  not  absolve 
the  vendor  from  the  obligation  of  showing  a  good  title 
to  the  freehold  of  the  property  sold,  free  from  incum- 
brances, from  the  time  at  which  it  had  been  agreed  that 
the  title  should  commence.  It  should  be  noted  that 
this  case  was  an  action  at  law  brought  before  the  Judi- 
cature Acts,  and  in  no  way  depended  upon  any  of  the 
equitable  doctrines  peculiar  to  the  granting  or  refusing 
the  specific  performance  of  a  contract  (o).     Again,   in  Nuifingham 

rr^  .      ^  -r,    ,1       f     \     Pctc'iit  Brick 

Nottingham  Patent  Brick  and  Tile  Co.  v.  Batter  (p),  and  Tile  Co. 
land  was  bought  under  a  contract  providing  that  the  "^-  ^w^^"- 
title  should  commence  with  an  indenture  dated  the  20th 
of  May,  186S,  and  incorporating  the  above  enactment, 
aud  further  providing  that  the  property  was  sold  subject 
to  any  matter  or  thing  affecting  the  same,  whether 
disclosed  at  the  time  of  sale  or  not.  The  vendor's 
solicitor  represented  to  the  purchaser,  before  the  contract 
was  signed,  that  the  property  was  not  subject  to  re- 
strictive covenants :  but  the  purchaser,  after  having 
sifrned  the  contract,  discovered  from  other  sources  than 
the  vendor  that  there  were  restrictive  covenants  affecting 
the  property  and  created  by  a  title  deed  of  earlier  date 
than  the  20th  of  May,  1868.  He  thereupon  refused  to 
complete,  and  brought  an  action  to  recover  his  deposit. 
The  vendor  counterclaimed  the  specific  performance  of 
the  contract,  and  alleged  in  the  Court  of  Appeal  that 
he  himself  had  bought  without  notice  of  the  restrictive 
covenants,  and  so  could  give  the  purchaser  an  unincum- 
bered title.  The  vendor  was,  however,  aware  of  the 
existence  of  the  covenants,  having  discovered  them,  as 
he  said,  by  looking,  after  his  purchase,  at  the  deed 
creating  them.     It  was  held  both  by  Wills,  J.  and  the 

(o)  Above,  pp.  31,  32.  (p)  15  Q.  B.  D.  261  ;   16  Q.  B.  D.  778. 
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Coiu-t  of  Appeal  that  tlio  purchaser  was  not  precluded 
by  the  above  provisions  of  the  Conveyancing  Act  from 
insisting  on  his  ri^rht  to  an  unincumbered  freehold  title. 
The  vendor's  claim  for  specific  performance  was  rejected, 
not  only  on  the  ground  of  his  solicitor's  misrepresenta- 
tion, but  also  because  the  vendor,  knowing  of  the  defect 
in  the  title,  did  not  call  the  purchaser's  attention  thereto 
in  the  contract,  and  so  could  not  avail  himself  of  the 
special  condition  that  the  property  was  sold  subject  to 
anything  affecting  the  same  (q).     His  claim  to  oblige 
the  purchaser  to  take  a  title  from  him  as  a  bond  fide 
purchaser  for  value  without  notice  of  the  covenants  was 
dismissed  for  the  reason  that  the  fact,  that  he  was  such 
a  purchaser,    was    disputable,  and   Courts    of    Equity 
regard  titles  depending  on  proof  of  facts,  which  may 
be  immediately  disputed  and  so  land  the  purchaser  in 
litigation,  as  too  doubtful  to  force  upon  an  unwilling 
purchaser.     The  return  of  the  deposit  was  also  ordered 
in  both   Courts :  but  the  Court   of   Appeal  rested   the 
purchaser's  right  to   this  relief  entirely  upon  the  mis- 
representation by  which  he  was  induced  to  enter  into 
the  contract ;  without  which  the  Court  considered  that 
he  would   have   been  bound   at   law  by  the  contract. 
Another  case  illustrating  the  effect  of  the  above  enact- 
ment and  depending  on  the  same  principle  as  the  case 
Re  Marsh  and    last  cited  is  lie  31(1  ish  and  Earl  Granville  (r).     It  was 
Eari^  Gran-       ^^^^^  stipulated  that  the  title  to  a  certain  freehold  estate 
should  commence  with  a  deed  less  than  forty  years  old. 
This  deed  turned  out    to  be  a  voluntary  conveyance : 
but  no  mention  of  this  fact  had  appeared  in  the  con- 
ditions of  sale.     It  was  held  in  a  vendor  and  purchaser 
summons  taken  out  by  the  vendor  that  the  purchaser 
was  justified  in  refusing  to  complete  the  contract,  unless 
title  were  shown   for  the  full  period   of  forty  years  ; 
notwithstanding   that  the  conditions  of  sale  provided 

{q)  See  above,  pp.  61,  n.  {w),  141.  (r)  24  Ch.  D.  11. 
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that  the  title  earlier  than  the  date  of  the  voluntary 
conveyance  should  not  be  investigated  or  objected  to. 
This  was  so  decided  on  the  ground  that  conditions 
curtailing  a  purchaser's  right  to  require  a  good  title  as 
defined  by  law  must  be  fair  and  explicit,  or  the  vendor 
shall  not  enforce  the  specific  performance  of  the  contract 
according  to  the  limiting  conditions.  And  the  Court 
further  considered  that,  on  a  stijoulation  for  the  com- 
mencement of  title  with  a  deed  /ess  than  forty  years 
old,  the  purchaser  is  entitled  to  assume  that  the  agreed 
root  of  title  is  a  conveyance  for  valuable  consideration. 
As  we  have  seen  (s),  this  judgment  does  not  appear  to 
oblige  a  vendor  to  put  forward  such  a  convej^'ance  as 
the  root  of  title  when  he  agrees  to  show  title  for  the 
full  period  required  by  law.  In  all  other  respects, 
however,  the  principles  of  P/iiliips  v.  Caldcleugh  and 
Re  Marsh  aud  Earl  Granville  are  constantly  applicable 
whenever  it  is  stipulated  that  title  shall  commence  with 
an  instrument  of  a  particular  date,  whether  that  date 
be  or  be  not  less  than  forty  years  before  the  contract. 
And  whenever  such  a  deed  fails  in  any  of  the  requisites 
of  a  good  root  of  title  {(),  the  purchaser  is  entitled  to 
call  for  further  evidence  to  supply  the  defect ;  and  he 
is  not  precluded  by  the  above  enactment  from  insisting 
on  this  right  to  further  evidence,  even  though  proof 
can  only  be  supplied  by  the  investigation  of  the  earlier 
title.  For  as  we  have  seen  {u),  the  vendor's  obligation 
is  to  show  title  to  the  whole  estate  contracted  to  be 
conveyed  in  the  lands  sold  throughout  the  entire  period 
of  forty  years  or  such  less  time  as  may  be  agreed  on. 
He  must  therefore  prove  title  to  the  whole  of  such 
estate  at  the  beginning  and  thenceforward  until  the  end 
of  such  period.  Thus  on  the  sale  of  freeholds  he  must 
prove  a  seisin  in  fee  free  from  incumbrances  at  the 
commencement  of  and  throughout  the  number  of  years 

{s)   Above,  p.  89.      {t)   Above,  p.  87.     («)  Above,  p.  87. 
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Vendor  dis- 
clo-iiti"'  a 
defect  of  title. 


Misrepresen- 
tation. 


Re  Banister, 
Broad  v. 
Munton. 


for  which  he  has  bound  liimself  to  show  title ;  and  he 
incurs  a  similar  obligation  on  the  sale  of  copyholds  (r) 
or  leaseholds  {iv). 

If  a  vendor  of  his  own  accord  allow  the  purchaser  to 
inspect  title  deeds  of  earlier  date  than  the  time  agreed 
on  for  commencement  of  title,  and  the  purchaser  so 
discover  a  defect  in  the  title,  the  latter  may  insist  on 
such  defect  as  a  bar  to  specific  performance,  notwith- 
standing the  provisions  of  the  above  enactment  {.r). 

Any  misrepresentation  as  to  facts,  however  innocently 
made,  will  preclude  the  vendor  from  enforcing  the 
specific  performance  of  the  contract  with  the  limitations 
imposed  by  the  above  enactment.  On  this  point  the  lead- 
ing case  is  now  Re  Banister,  Broad  v,  Munton  (//),  where, 
upon  the  sale  of  a  farm  by  order  of  the  Court,  a  condition 
was  made  requiring  the  purchaser  to  assume  that  E.  B. 
was  seised  of  and  entitled  to  the  entire  jiroperty  sold  in 
fee  simple  in  possession,  free  from  incumbrances,  in 
1835  and  up  to  and  at  her  death,  stating  that  it  was 
not  known  and  could  not  be  explained  how  E.  B. 
acquired  the  property,  and  expressly  stipulating  that  no 
other  title  than  as  above  should  be  required  or  inquired 
into.  It  was  shown  that  it  was  within  the  knowledge 
of  the  vendor  that  E.  B.  was  not  seised  of  the  property 
free  from  incumbrances  in  1835,  and  how  E.  B. 
acquii'ed  the  property.  The  vendor  was  held  to  have 
acted  in  perfect  good  faith,  inasmuch  as  he  had 
furnished  a  statement  of  the  facts  known  to  him,  upon 
which  the  condition  had  been  drawn  by  one  of  the  con- 
vej'ancing  counsel  of  the  Court.  But  it  was  held  that, 
the  statement    which   the   purchaser   Avas   required  to 


{v)  Sellick  V.  Treior,   11   M.  & 
W.  722. 

(m-)    Waddell  v.  Wolfe,  L.  R.  9 
Q.  B.  515. 


[x)  Smith  V.  Robinsoi),  13  Ch. 
D.  148. 

[y]  12  Ch.  D.  131  ;  see  also 
Harnett  v.  Baker,  L.  R.  20  Eq. 
50. 
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assume  as  correct  being  untrue  to  the  knowledge  of  the 
vendor,  the  former  had  been  induced  to  make  tlie  con- 
tract by  a  misrepresentation;  for  he  was  entitled  to 
l^resume  that  what  was  so  stated  was  true.  It  was  con- 
sidered therefore  that  the  vendor  could  not  oblige  the 
purchaser  to  take  a  title  as  limited  by  the  condition, 
and  the  purchaser  might  decline  specific  performance 
unless  the  vendor  would  sliow  a  good  title  irrespective 
of  the  condition.  But  it  was  declared  that  the  purchaser, 
having  bought  under  such  a  condition,  was  entitled  to 
require  a  good  holding  title  only  and  not  a  good 
marketable  title. 

The  reader  will  observe  that,  as  the  above  enactment  Construction 
has  no  greater  force  in  binding  either  party  than  an  of  express 

,.       1    ,.  ,       ,,  nn      ,      .      .  stipulations 

express    stipulation  to  the  same  effect,  it  is  construed  before  the 
with  the  aid  of  decisions  given  before  the  Act  upon  Icrissr'"" 
the  construction  of  contracts  containing  similar  express 
provisions.     In  arriving  at  such  decisions,  the  question 
generally  considered  was  whether  the  terms  of  the  con- 
tract simply  exonerated  the  vendor  from  the  obligation 
of  showing  or  answering  any  requisition  as  to  the  title 
prior  to  some  specified  time  (e),  or  whether  they  bound 
the  purchaser  to  refrain  altogether  from  investigating 
such  prior  title  and  so  obliged  him  to  accept  the  title 
shown  without    objection,    even   though    a  ground   of 
objection  were  ascertained  from  other  sources  than  the 
vendor  (./').     It  appears  from  the  above-mentioned  case 
of  Nottingham  Patent  Brick  and  Tile  Co.  v.  Butler  (g) 
that  the  stipulation  made  by  sect.  3,  sub-sect.  3,  of  the 
Conveyancing  Act  {/i)  does  not  bind  the  purchaser  to 
refrain   fi-om  investigating   the   earlier   title   in   other 

(<?)    Shepherd  v.   Keatley,   1   C.  L.  E,.  9  Q.  B.  515,  519 ;  Jones^  v. 

M.    &    R.    117;    Darlington    v.  Clifford,  Z  Ch.T).  ll'd,  '^Q 

Hamilton,   Kay,  550  ;    TVaddcU  y.  ,  .   ,.   r^     t,     -r^    ^.^ 

Wolfe,  L.  R.  9  Q.  B.  515.  W,^^  Q.  B.  D.   ^  <8  ;    above, 

(/)  Hume  V.  Bentlci/,  5  Be  G.  P*  '■^'• 

&  Sm.  520  ;    Waddell  v.    JFolfe,  {h)  Above,  p.  154. 
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sources  than  the  vendor ;  and  special  stipidation  must 
he  made,  if  such  inquiry  hy  the  purchaser  is  intended 
to  be  precluded.  The  reader  Avill  have  noticed,  how- 
ever, that  this  enactment  expressly  precludes  objection 
as  well  as  inquuy  by  the  purchaser  with  regard  to  the 
earlier  title  ;  and  it  may  be  asked  whether  these  expres- 
sions are  absolutely  without  effect.  They  certainly  do 
not  preclude  the  purchaser  from  resisting  specific  per- 
formance on  account  of  any  objection  to  the  title,  which 
was  known  to  the  vendor  when  he  made  the  contract, 
but  not  disclosed  thereby  (/).  And,  as  Ave  have  seen  {j), 
they  do  not,  even  at  law,  preclude  a  purchaser  from 
objecting  to  a  title  subject  to  a  present  defect,  which  is 
apparent  on  the  face  of  the  abstract,  though  arising  out 
of  the  earlier  title.  But  if  a  good  title  were  shown  by 
the  abstract  for  the  time  for  which  title  was  agreed  to 
be  shown,  and  there  were  no  active  misrepresentation 
on  the  vendor's  part  (A-),  it  ajDpears  that  a  purchaser 
would  not  be  allowed  to  rely  upon  an  objection  barred 
by  the  letter  of  the  above  enactment  in  proceedings  to 
recover  his  deposit  (/).  And  if  the  objection  arising 
out  of  the  earlier  title  were  unknown  to  the  vendor 
when  he  sold,  the  case  is  altogether  different  and  is  not 
covered  by  any  of  the  authorities  cited ;  and  it  must  not 
be  assumed,  without  argument,  that  in  such  circum- 
stances the  purchaser  would  not  be  precluded  by  the 
above  enactment  from  resisting  specific  performance,  if 
he  discovered  the  objection  elsewhere  {m). 

(i)  Nottingham  Patent  Bride  and  The  position  there  taken  by  the 

Tile  Co.   V.  Butler,  16  Q.  B.  J).  writer    with    regard    to    defects 

778,  786,  789.  known  to  the  vendor  (p.  535,  last 

{j)  Above,  p.  156.  sentence)  is  justified  by  the  judg- 

{k)  See  above,  p.  158.  ment  of  the  C.  A.  in  this  case ; 

\l)  Seeabove.pp.  32,69,  70,  and  16   Q.   B.  D.   786,    789.      As  to 

cases  stated  below,  pp.  165 — 168.  the  position  of  a  vendor  selling 

(;w)    On    this    point     fee    the  honestly  and  in  good  faith  with- 

writer's  argument  in  his  Convey-  out  knowledge  of  a  defect  in  his 

ancing    Statutes,    Appendix    A.,  title,   see  Ee   Woods    and   Zeuls'.i 

p.  531,  written  before  the  case  Contract,  1898,  1  Ch.  433,  2  Ch. 

oi  Nottingham,  %c.   Co.  v.  Butler.  211. 
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It  is  of  coiu'se  open  to  any  vendor  by  special  stijoula-  Special  stipn- 
tion  either  to  exonerate  himself  altogether  from  the  title.'^  ^^ 
obligation  of  showing  title  or  to  bind  the  purchaser  to 
accept  any  partial  or  defective  title ;  and  if  such  stipu- 
lations he  fair  and  explicit,  so  that  the  purchaser  cannot 
reasonably  be  misled  with  regard  to  the  title  he  is  con- 
tracting to  take,  they  will  be  enforced  by  the  Court  in 
granting  specific  performance  at  the  vendor's  suit  (»). 
Thus  purchasers  have  been  ordered  to  perform  speci- 
fically contracts  obliging  them  to  take  such  title  as  the 
vendors  had  (o).  Such  astipulation  precludes  objection 
to  the  vendor's  title,  but  does  not  relieve  him  of  the 
obligation  of  abstracting  and  verifying  it  (o).  But  a 
stipulation  that  the  vendor  shall  not  be  required  to  show 
any  title,  whether  to  the  whole  or  to  any  part  of  the 
lands  sold,  is  undoubtedly  valid,  and  exempts  him  from 
the  necessity  of  abstracting  or  otherwise  proving  his 
title  (j;).  As  we  have  seen  {q),  however,  the  last- 
mentioned  stipulation  alone  would  not  preclude  objec- 
tion to  the  title  on  account  of  a  defect  discovered  from 
other  sources ;  but  if  words  were  added  obliging  the 
purchaser  to  refrain  from  any  independent  investigation 
of  the  title,  he  would  certainly  be  bound  thereby,  both 
at  law  and  as  regards  the  specific  performance  of  the 
contract.  On  this  point  the  leading  authority  is  Hume  Hume  v. 
V.  Bentlci/  (>•),  where  leaseholds  were  sold  under  a  con-  -^''"'"^• 
dition  that  the  lessor's  title  would  not  be  shown  and 
should  not  be  inquired  into  («).  The  vendor  sued  for 
specific  performance,  and  on  the  usual  reference  {t)  as  to 
title,  the  purchaser  took  the  objection  that  the  lease, 

{n)  Ahove,-p.bl;  seeliellactlclc  Conv.    544,    4th   ed.  ;    Fry,    Sp. 

and  Lipski's  Cuntract,\'dQ\,  2G\i.  Perf.    §    1323,   p.    591,  3rd  ed. ; 

666.  p.  565i4tlx  e(L.v4-r-7~'  "  f-^-'^^ 

ip)  Freme  v.    Wright,  4  Madd.  '"  ^p]  See  Mifail))  v.  Etdt,  2  My 

364;  Eeyse  v.  Haijden,  20  L.  T.  &  Cr.  207,  212,  213. 

0.  S.   244.     See  also    Wihnot  v.  [q)  Above,  p.  161. 

Wilkimon,  6  B.  &  C.  506  ;   Tweed  {r)  5   De  G.    &   Sm.    520  ;     16 

V.  Mills,  L.  R.  1  C.  P.  39  ;  Sug.  Jur.  1109. 

V.  &  P.  337;   1  Dart,  V.  &  P.  («)  See  above,  p.  161. 

168—170  ;     1     Davidson,     Prec.  \t)  Above,  p.  132,  n.  (/)• 
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which  had  been  granted  by  a  canal  company,  was  void, 
as  it  appeared  from  tlie  Acts  of  Parliament  incorpora- 
ting the  company  that  the  company  had  no  power  to 
acquire  land  or  grant  leases.  It  was  held  however  that 
a  vendor  may  lawfully  stipulate  that  the  purchaser 
shall  accept  the  title  shown  witliout  objection  or  inquiry  ; 
and  that  the  words  used  amounted  to  such  a  stipulation 
and  precluded  the  purchaser  from  looking  into  the  lessor's 
title  for  any  purpose.  And  the  purchaser's  objection 
was  disallowed.  As  we  have  seen  {u),  when  it  is 
intended  that  the  purchaser  shall  take  lands  sold  subject 
to  some  particular  defect  of  title  known  to  the  vendor, 
such  as  an  easement,  restrictive  covenants,  a  mortgage 
or  a  rentcharge,  the  stipulation  obliging  him  to  do  so 
must  clearly  call  his  attention  to  the  incumbrance,  to 
which  he  is  to  submit :  otherwise  he  will  not  be  bound  to 
specific  perfonnance  according  to  the  letter  of  the  con- 
tract. The  cases  to  which  we  have  referred  upon  con- 
sidering the  effect  of  sect.  3  (3)  of  the  Conveyancing 
Act  of  1881  (r)  also  illustrate  the  effect  given  at  law 
and  in  equity  to  special  stipulations  as  to  title. 


A  purchaser 
with  notice 
that  a  good 
title  cannot 
be  made. 


Here  we  may  notice  a  case  in  which  a  pm-chaser  may 
be  obliged  to  take  lands  subject  to  some  defect  of  title 
or  particular  incumbrance,  without  any  written  stipula- 
tion to  that  effect.  Where  the  vendor's  obligation  to 
show  a  good  title  is  not  an  express  term  of  tlie  contract, 
but  is  merely  implied,  as  in  the  case  of  an  oj)en  con- 
tract (w),  it  is  open  to  him  to  prove  that  tlie  purchaser 
bought  with  notice  (though  given  by  word  of  mouth 
only)  that  a  good  title  could  not  be  made,  either  wholly 
or  pai-tially  ;  and  the  vendor  will  tlien  be  exonerated 
from  showing  title  to  the  extent  indicated  by  such 
notice  (w).     But  where  the  vendor  has  expressly  con- 


(m)  Above,pp.Gl,n.(w),141,158. 
(v)  Above,  pp.  1.56  .sq. 
{iv)  Above,  p.  27. 


(.r)  Ogilvie  v.  Foljambe,  3  Mer. 
53,  64  ;  Re  Gloag  and  Miller's 
Contract,   23    Ch.   D.   320,    327; 
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tracted  to  show  a  good  title,  he  is  not  permitted  to 
modify  the  terms  of  his  written  agreement  by  giving 
oral  evidence  of  any  such  notice  (//). 

We  will  now  consider  the  authorities  establishing  the  Difference  in 
difference,  to  which  we  have  before  referred  (;::)  in  the  position^hen 
position  of  a  purchaser  under  a  special  contract  as  to  resisting 

,•,111...  •r'  p  •  '        specific  per- 

title  when  he  is  resisting  specific  performance  in  equity  formance,  and 

and  when  he  is  seekinft-  to  recover  his  deposit  at  law.     In  T^^'^  seeking 
o  1  to  recover 

Bed  V.  Ila/naiid  (a),  a  railway  company  sold  land  as  deposit, 
superfluous  land  under  conditions  that  the  purchasers  ^J/,J^^ 
should  assume  (without  proof)  that  everything  had 
been  done  by  the  company  to  enable  them  to  sell  the 
land  as  surplus  land,  and  that  the  deposit  should  be 
forfeited  if  the  purchasers  failed  to  comply  with  the 
terms  of  the  agreement.  The  purchaser  discovered 
from  other  sources  that  some  of  the  adjoining  owners 
had  not  waived  their  right  of  pre-emption  ;  and  insisted 
on  this  objection  to  the  title  (b).  The  vendors  thereupon 
claimed  the  deposit  as  forfeited ;  and  it  was  held  by  the 
Court  of  Appeal,  reversing  the  decision  of  Hall,  V.-C, 
that  the  purchasers  were  not  entitled  to  recover  it,  as 
they  had  in  effect  contracted  to  take  the  vendor's  title 
without  objection  on  this  point,  and  had  not  therefore 
abided  by  the  terms  of  the  contract.  But  if  in  this 
case  the  vendors  had  sued  for  specific  performance,  it 
appears  that  the  purchasers  might  have  resisted  their 
claim,  except  on  condition  of  the  vendors  showing  that 
they  could  give  at  least  a  good  holding  title ;  for  the 

i:ilis  V.  Eoffers,  29  Ch.  D.  G61,  666,  (s)  Above,  pp.  32,  69,  70. 

671,  672  ;  Fry,  Sp.  Perf.  §  377,  p.  («)   12  Ch.  D.  1. 

172,  3rded. ;  pp.  161,  162',  -ithed.  {b)  Undersect.  128of  the  Lands 

It  is  submitted  that  the  case  of  Jie  ClausesAct,  1845  (Stat.  8  &  9  Vict. 

Ilighett  and  Dird\s  Contract,  1903,  c.  18),  before  superfluous  land  can 

1    Ch.  287,  was,  in  so  far  as  it  be  sold  by  a  railway  comjsany,  it 

conflicts  with  this  rule,  wrongly  must  be  offered  to  the  owner  of 

decided;    see    below.    Chap.   X.  the  lands  from  which  ii  was  origi- 

Sect.  2  (Sale  of  Leaseholds).  nally  severed,  and  in  default  of 

{y)  Cato  V.  Thompson.  9  Q.  B.  this,  to  the  owners  of  the  adjoin- 

D.  Q\Q.ciL.CtU.*^^^oti>U^  ^r^  /.-  lug  lands. 
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vendors,  having  required  the  purchasers  to  assume  the 
truth  of  a  statement  which  the  vendors  knew  to  be  false, 
had  made  a  misrepresentation  sufficient  to  preclude 
them  from  enforcing  specific  performance  according 
to  the  letter  of  the  contract  (c).  So  in  NofthujJiam 
Patent  Brick  ciiul  Tile  Co.  v.  Butler  [d),  we  have  seen 
that  land  was  bought  subject  to  the  condition  that  it 
was  sold  subject  to  any  matter  or  thing  affecting  the 
same,  whether  disclosed  at  the  time  of  sale  or  not,  and 
it  was  held  that,  the  land  being  subject  to  restrictive 
covenants  known  to  the  vendor  but  not  disclosed  at  the 
time  of  sale,  the  vendor  could  not  enforce  specific  per- 
formance :  but  it  was  intimated  that  the  purchaser 
would  not  have  been  able  to  recover  his  deposit,  if  he 
had  not  bought  on  the  faith  of  the  vendor's  solicitor's 
representation  that  the  land  was  free  from  such  cove- 
Be  Hans  to  nants.  Again,  in  Re  Davis  to  Care//{e)  property  was 
sold  as  "  leasehold  business  premises  "  under  conditions 
that  the  title  shoidd  commence  with  the  conveyance  to 
the  vendors,  and  that  no  objection  should  be  made  in 
respect  of  anything  contained  in  the  lease.  No  in- 
formation as  to  the  contents  of  the  lease  was  given 
and  no  opportunity  of  inspecting  it.  The  purchaser 
discovered  after  the  sale  that  the  lease  contained 
covenants  prohibiting  the  tenant  from  carrying  on 
any  trade  or  business  on  the  premises.  Stirling,  J., 
in  a  vendor  and  purchaser  summons  taken  out  by 
the  purchaser,  held  that,  regard  being  had  to  the 
sale  of  the  ^jroperty  as  business  premises,  the  pur- 
chaser was  entitled  to  have  an  assignment  of  property 
where  he  could  carry  on  any  business  (/),  and  so  the 
vendor  had  not  shown  such  a  title  as  the  purchaser 
was  compelled  to  accept.  But  he  declined  to  order  the 
return    of    the    deposit,    pointing    out    that     Best    v. 

(c)  Me  Banister,  Broad  v.  Midi-       p.  157. 
r--j,'l2Ch.  D.  V6\  :  above,  p.  160.  (c)  40  Ch.  D.  601. 

{d)  16  Q.   B.   D.  778;    above,  (/)  See  above,  p.  36. 
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Ilamand  {g)  showed  tliat  the  right  to  recover  a  deposit 
at  law  was  not  governed  by  the  same  considerations  as 
the  right  to  resist  specific  performance  in  equity.  lie 
therefore  left  the  purchaser  to  bring  an  action  at  law,  if 
so  advised,  for  the  return  of  his  deposit.  In  Re  National  Re  Kational 
Provincial  Bank  of  England  and  Marsh  (Ji),  land  was  sold  ^'^„/!  of  Ung- 
under  the  condition  that  the  title  should  commence  with  ^'»"^  ^""^ 
a  conveyance  dated  in  1869,  and  the  prior  title  should  " 
not  be  required,  investigated  or  objected  to.  The  pur- 
chaser discovered  from  other  sources  that  the  grantor 
in  the  conveyance  of  1869  derived  title  under  a  will ; 
which,  the  purchaser  was  advised,  conferred  a  life  estate 
only.  The  purchaser  insisted  on  this  objection,  and 
took  out  a  vendor  and  purchaser  summons  for  the  return 
of  his  deposit.  North,  J.,  admitted  that  the  vendors 
might  have  a  difficulty  in  enforcing  specific  perform- 
ance, but  held  that  the  purchaser  had  no  right  to  the 
return  of  his  deposit,  as  the  stipulation  plainly  barred 
independent  investigation  of  and  all  objection  to  the 
earlier  title  (/),  and  the  purchaser  had  not  therefore 
observed  the  terms  of  the  contract.  Finally,  in  Re  Re  Scott  and 
Scott  and  Alvarez's  Contract  (7"),land  held  by  underlease  27oH^r«c/ 
was  sold  under  a  condition  that  the  piu'chaser  should 
make  no  objection  or  requisition  in  respect  of  the 
intermediate  title  between  the  underlease  and  an  assign- 
ment thereof  in  1891,  but  should  assume  that  such 
assignment  vested  in  the  assignees  a  good  title  for  the 
residue  of  the  term.  The  purchaser's  solicitor  nevertheless 
asked  questions  as  to  this  intermediate  title  of  the 
vendor's  solicitor,  who  gave  him  certain  information 
tending  to  cast  suspicion  on  such  title.  The  vendor's 
solicitor  asserted  that  this  was  done  without  prejudice 
to  the  special  condition.  The  pui'chaser  maintained 
that,  as  the  vendor  had  given  information  as  to  the 
intermediate  title,  he  could  not  oblige  the  purchaser  to 

{(/)  Above,  p.  105.  (i)  Above,  p.  163. 

('/()   1895,  1  Ch.  100.  (,/)  1895,  1  Ch.  59G  ;   2  Ch.  GO:'.. 
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accept  the  title  s1ioa\ti  Avithout  clearing  up  tlie  suspicious 
raised  (/>•) .  The  purchaser  took  out  a  vendor  aud 
purchaser  summons  in  support  of  this  contention,  which 
prevailed  with  Kekewicli,  J.,  but  was  disallowed  in  the 
Court  of  Appeal.  The  Lords  Justices  held  that,  to 
enable  the  purchaser  to  escape  from  the  stringent  con- 
dition into  which  ho  had  entered,  it  was  not  enough  to 
show  that  the  title  was  siispicious,  but  he  must  prove  it 
to  be  bad ;  and  as  it  was  made  to  appear  to  them  that 
the  purchaser's  main  objection  was  removed  by  the 
Statute  of  Limitations,  tlioy  held  that  he  had  failed  in 
such  proof.  After  this,  the  purchaser  discovered  that 
gross  frauds  had  been  committed  with  respect  to  the 
intermediate  title,  and  that  several  documents,  on  which 
the  vendor's  title  depended,  were  forgeries ;  and  he 
declined  to  complete  the  purchase.  The  vendor,  who 
was  not  in  any  way  implicated  in  the  frauds,  then 
brought  an  action  for  specific  performance,  to  which  the 
purchaser  by  leave  counterclaimed  to  review  the  order 
of  the  Court  of  Appeal  made  in  the  summons,  on  the 
ground  of  the  subsequent  discovery  of  fresh  material 
facts.  Kekewich,  J.,  not  only  dismissed  the  vendor's 
action  for  specific  performance  but  ordered  him  to  return 
the  deposit.  But,  on  the  case  being  again  taken  to  the 
Court  of  Appeal,  it  was  considered  that  at  law  the 
purchaser  was  strictly  bound  by  the  contract  into  which 
he  had  chosen  to  enter,  and  could  not  therefore  recover 
his  deposit,  as  there  had  been  no  breach  of  contract  by 
the  vendor.  But  it  was  declared  that  the  specific  per- 
formance of  the  contract  in  equity  depended  on  different 
considerations  ;  and  on  this  point  the  judgment  was 
affirmed  for  the  reason  that,  as  the  vendor  had  no  hold- 
ing title  at  all,  but  was  liable  to  instant  ejectment,  his 
title  w^as  not  such  as  the  Court  would  oblige  an  unwil- 
ling purchaser  to  take. 

[k]  Sec  above,  p.  160. 
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The   above  decisions  raise  a  question  as  to  the  piu'-  Recovery  of 

chaser's    right   to  recover   his    deposit,  where   he   has  agreement  ^^ 

entered  into  a  contract  that  the  title  shall  commence  that  title  shall 

with  a  particular  instrument  less  than  forty  years  old  (/) ,  with  some 

and  it  turns  out  that  this  is  not  a  ffood  root  of  title.  fP'^^i^ed 

*-'  instrument, 

What  is  the  effect  at  law  of  an  agreement  that  the  title  which  turns 
shall  commence  Avith  an  instrument,  of  which  the  nature  a'soodroot^ 
is  not  specified  ?  Take  the  case  of  a  sale  of  freeholds  o*  tit^^. 
in  fee  subject  to  a  condition  that  the  title  shall  com- 
mence with  a  particular  deed  dated  twenty  years  before 
the  contract,  and  without  any  stipulation  precluding 
investigation  of  the  earlier  title  other  than  is  contained 
in  the  Conveyancing  Act  of  1881  (iii).  Have  the  parties 
agreed  that  that  deed,  whatever  it  may  be,  shall  be  the 
root  of  title,  or  have  they  merely  stipulated  that  proof 
of  title  as  from  the  date  of  that  deed  shall  be  accepted, 
instead  of  proof  of  forty  years'  title,  as  proof  of  a  good 
title  ?  {»)  It  is  submitted  that  the  latter  is  the  true 
meaning  of  the  condition,  and  that  it  does  not  exonerate 
the  vendor  from  the  obligation  of  proving  title  to  the 
whole  estate  contracted  to  be  sold  at  the  beginning  as 
well  as  at  the  end  of  the  period  for  which  title  is  to  be 
shown  (o).  Thus  if  the  deed  mentioned  in  the  condition 
should  turn  out  to  be  merely  a  lease  for  years,  or  the 
conveyance  of  an  equity  of  redemption,  the  purchaser 
would  be  entitled  to  call  for  further  evidence  of  title  (p) . 
And  it  is  submitted  that  in  requiring  such  evidence  he 
would  not  commit  any  breach  either  of  the  express  con- 
dition or  of  the  stipulation  incorporated  in  the  contract 
by  the  Conveyancing  Act.  For  he  would  not  be  asking 
for  production  of  evidence  of  the  title  prior  to  the  time 
stipulated  for  commencement  of  title  ;  which  the  statu- 
tory  stipulation   precludes   him    from  demanding  (y). 

(l)  Above,  p.  51.  (o)  See  above,  pp.  87,  88. 

(m)  Stat.  44  &  45  Vict.  c.  41,  ,    ,    .,  ,,„   ,^„ 

8.  3  (3)  ;  above,  p.  154.  (^^)  ^b"^^^'  PP"  ^^^'  ^^^- 

(w)  See  above,  pp.  75 — 77.  ('?)  Above,  p.  154. 


170  OF  STIPULATIONS  LIMITING  TIIH  OBLIGATION 

"What  lie  would  really  Lc  requiring  is  proof  of  the  title 
(it  the  (late  of  the  specified  deed  to  such  part  of  the 
estate  contracted  to  be  sold  as  was  not  dealt  with  by 
that  deed.  It  is  submitted  that  a  more  stringent  stipu- 
lation than  the  supposed  condition  would  be  necessary 
to  exonerate  the  vendor  from  the  obligation  of  produc- 
ing such  proof ;  and  further  that  the  vendor  cannot  be 
discharged  from  this  obligation  merely  because  the  only 
available  evidence  happened  to  be  the  production  of  the 
earlier  title  (r).  If  this  view  be  correct,  the  vendor 
would  not  be  entitled  to  retain  the  deposit  if  he  refused 
to  furnish  the  evidence  required.  A  distinction  how- 
ever must  be  drawn  between  the  instance  given  above 
and  a  case  where  the  nature  of  the  instrument,  with 
which  the  title  is  to  commence,  is  plainly  described. 
Thus  if  it  were  agreed  that  the  title  should  commence 
with  an  Indenture  of  such  a  date,  "  being  a  settlement 
on  marriage  of  the  property  sold,  subject  to  certain  mort- 
gages therein  recited,"  there  would  be  good  ground  to 
contend  that  the  purchaser  agreed  to  accept  that  deed 
as  the  root  of  title.  Again,  a  difference  is  to  be  observed 
in  cases  hke  Re  Mavali  and  Earl  GrantUh  (s),  where  it 
is  agreed  that  the  title  shall  commence  with  a  specified 
deed,  and  that  deed  does  show  title  to  the  whole  estate 
contracted  for,  but  is  objected  to  for  some  other  reason, 
as  because  it  is  a  voluntary  conveyance.  In  that  case 
the  purchaser  did  not  abide  by  the  contract  in  requiring 
evidence  of  the  earlier  title  ;  and  it  does  not  appear 
that  he  could  have  recovered  his  deposit.  The  pro- 
ceedings were  throughout  treated  as  a  vendor's  action 
for  specific  performance.  And  the  doctrine  there 
laid  down,  that  a  purchaser  agreeing  that  the  title 
shall  commence  with  a  deed  less  than  forty  years 
old  is  entitled  to  assume  that  the  deed  is  a  convey- 
ance for  valuable  consideration  {i),  is  applicable  only  in 

(r)    See  Fhillips  v.   CoMcIeugh,  (s)  24  Ch.D.  11 ;  above,  p.  158. 

above,  p.  1.56.  (0  See  above,  pp.  89,  159. 
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proceedings  for  specific  performance  and  not  in  an 
action  on  the  contract  at  law.  As  previously  recom- 
mended (if),  pnrcliasers  buying  by  private  contract 
should  avoid  raising  any  question  as  to  the  retainer  of 
the  deposit  by  requiring  the  vendor  to  guarantee  the 
instrument,  with  which  the  contract  is  to  commence,  to 
be  a  good  root  of  title. 

Again,  it  may  be  asked  whether  a  purchaser  will  be  Purchaser 
entitled  to  recover  his  deposit,  if,  having  bought  under  condition^as 
the  usual  condition  as  to   evidence  of  identity  (r),  he  to  identity 

p.,         .  1  requiring 

require  further  evidence  of  identity  on  the  ground  that  further  evi- 
tlie  descriptions  in  the  title  deeds  fail,  either  wholly  or  ^'^^^°- 
partially,  to  prove  the  identity  of  the  property  bought 
with  that  to  which  the  deeds  relate.  It  appears  how- 
ever that  the  usual  condition  (r)  as  to  evidence  of 
identity  does  not  altogether  discharge  the  vendor  from 
the  obligation  of  proving  identity  :  it  merely  saves  him 
from  the  necessity  of  giving  evidence  of  identity  in- 
dependent of  the  title-deeds.  And  if  the  deeds  them- 
selves fail  to  show  identity,  it  does  not  appear  that  the 
vendor  performs  his  contract  at  law  («•).  If  so,  he 
cannot  claim  to  retain  the  deposit. 

The   proper   course   for  the   purchaser's   counsel   to  Course  to 
adopt  in  matters  of  this  kind  appears  to  be  to  require  '^^'^^P*^  ^^ 

^  _  •■-  i  •'■  _         making'  requi- 

the  vendor,  in  the  first  instance,  to  show  such  a  title  sitions. 

and  furnish  all  such  evidence  as  he  would  be  obliged  to 

show  or  produce  in  an  action  for  specific  performance  at 

his  own  suit.      And  the   purchaser's   advisers    should 

endeavour  to  secure  compliance  with  such  requisitions 

by  their  diplomatic  conduct  of   the  negotiations.     If 

this  fails  to  attain  its  object,  the  purchaser  should  be 

careful  to  insist  only  on  such  requisitions  as  the  vendor 

is  obliged  to  comply  with  at  law.     And  he  should  with- 

(«)  Above,  p.  71.  («')  See  the  authorities  cited  in 

(v)  AboTB,  pp.  54,  60.  note  {r)  to  p.  5.3,  above. 
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Conditions 
requiring 
assumptions 
of  fact. 


Position  of 
purchaser 
buying  under 
special  condi- 
tions as 
against 
persons 
claiming 
adversely  to 
the  vendor. 


draw  all  requisitions  for  any  evidence  of  title,  wliicli 
the  vendor  would  have  to  produce  to  obtain  specific 
performance  at  liis  own  suit,  but  need  not  show  in  order 
to  discharge  liis  contract  at  law.  As  we  have  seen  (x), 
unless  the  vendor  seek  actively  to  enforce  the  specific 
performance  of  the  contract,  the  jjurchaser  has  no  mf'ans 
of  obliging  him  to  furnish  such  evidence. 

We  have  seen  (//)  that  a  condition  of  sale,  requiring 
the  purchaser  to  assume  without  proof  the  truth  of  some 
fact  or  facts  stated,  is  not  binding,  as  regards  the 
specific  performance  of  the  contract,  if  the  vendor  know 
the  statement  made  to  be  untrue.  But  if  the  vendor 
believe  the  statement  made  to  be  true  and  have  no  reason 
to  suppose  that  it  is  incorrect,  the  condition  is  fully 
binding  on  the  purchaser,  although  it  do  not  appear 
from  the  contract  what  defect  of  title  the  assumption 
required  is  intended  to  cover  (~). 

If  a  purchaser  buy  under  conditions  limiting  his 
right  to  inquire  into  the  vendor's  title,  he  will  of  course 
have  no  protection  against  any  /cf/af  estates  or  rights, 
adverse  to  the  vendor's  interest,  which  might  have  been 
discovered  by  a  complete  investigation  of  the  title. 
But  this  liability  arises  from  the  fact  that  /('(/a I  estates 
or  interests  in  land  are  rights  directly  enforceable 
against  the  land  into  whosesoever  hands  it  may  come  (a)  ; 
and  it  is  no  defence  against  persons  seeking  to  enforce 
such  rights  that  the  purchaser  made  the  fullest  investi- 
gation of  the  vendor's  title.  With  regard  to  equitable 
estates  or  interests  adverse  to  the  vendor's  title,  the  case 
is  different ;  and  if  the  purchaser  obtain  the  legal  estate 
from  the  vendor  without  notice  of  such  estates  or 
interests   he  will  not  be   bound   thereby  {a).      But   a 


{x)  Above,  p.  69. 
(y)  Above,  pp.  160,  161. 
(z)  Re   Sandbach    and    Edmoiul- 
son's  Contract,  1891,  1  Ch.  99. 


{a)  See  Wms.  Real  Prop.  2,  3, 
64,  178,  553,  19th  ed. ;  below, 
Chap.  XI.  Sect.  2  (Assignment  by 
Party  to  the  Contract). 
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purchaser,  who  buys  under  conditious  limiting  his  right  Purchaser  not 
to  investigate  the  title,  has  constructive  notice  of   all  title  has  toiT- 
equitable  incumbrances,  which  he  would  have  discovered  ^t^uctive 

.  .  .  notice  of 

II  he  had  mquu'ed  into  the  vendor's  title  for  the  period  equities  which 

during  which  the  title  is  required  to  be  shown  by  law  (e).  di8™l°cred  b^ 

For  it  is  considered  that  a  purchaser  is  bound  to  inquire  inquiry. 

into  his  vendor's  title  ;  and  he  is  not  allowed  to  escape 

the  consequences  of  such  inquiry,  as  regards  notice  of 

equities  apparent  on  the  face  of  the  title,  by  contracting 

not   to   investigate   the    title.     The    reason   of   this   is 

obvious.     If  a  purchaser    under   restrictive    conditions 

were  able  to  plead  purchase  of  the  legal  estate  without 

notice  against  a  prior  equitable  incumbrancer,  it  would 

always  be  in  the    power  of   any  one  who    held   land 

subject   to  an  equitable   incumbrance,   to    deprive  the 

iucumbrancer  of  his  right  by  a  sale  under  conditions 

prohibiting  inquiry  into  title ;  and  a  purchaser  under 

special  conditions  is  supposed  to  take  all  risks  and  to 

pay  a  diminished  price  in  consequence  (d). 

{c)    Worthington  v.  Morgan,   16  Jf'atson,  21  Ch.  D.  685.  708,  that 

Sim.   547;    Peto  v.   Hammond,  30  persons  who  purchased  very  small 

Beav.  495  ;    TVihon  v.  Hart,  L.  E..  pieces   of  land   without   investi- 

1  Ch.  463  ;    Carter   v.     Williams,  gating  the  title,  were  not  affected 

L.    R.    9    Eq.    678 ;    Patman   v.  with    constructive   notice   of    an 

Harland,  17  Ch.  D.  ^53;    Re  Cox  equitable  incumbrance,  which  the 

and  Neti^s  Contract,  1891,  2  Ch.  usual  investigation  of  title  would 

109,   117,    118;  see  also  Oliver -v.  have    disclosed.      There   was   no 

Hititon,  \%'d^,J,Gyi.Jl&y,f3<^^^'-^^^'^  appeal  from  his  decision  on  this 

"^  [dfoee'tSe'cABes,  cited' in  the  point:    but    his    views    do    not 

previous  note.     Fry,  J.,  appears  appear  to  have  been  accepted  by 

to  have  lost  sight  of  these  prin-  the  C.  A.      See  26  Ch.  D.  501, 

ciples  in  holding  in  Kcttkuell  v.  508. 
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OF  DEVOLUTION  ON  DEATH  AND  THE  DEATH  DUTIES. 


§  1.  Of  devolution  on  death. 
^  2.  Of  the  Death  Duties. 


Devolution 
on  death 
before  1S98. 


Dower  and 
curtesy. 


Dower. 


§  1. — Of  devolution  on  death. 

Devolltion  of  lands  on  death  is  a  fact  of  title  whicli 
is  constantly  brought  before  the  conveyancer.  As 
the  law  on  this  subject  has  been  lately  altered  it  is 
deserving  of  special  consideration.  "We  will  begin  by 
giving  a  short  summary  of  the  law  in  force  before  the 
1st  of  January,  1898,  when  the  Land  Transfer  Act, 
1897  (r/),  took  effect. 

The  first  thing  to  be  remembered  in  considering  who 
were  rightfully  entitled  to  succeed  to  lands  on  a  former 
owner's  death  is  the  law  of  dower  and  curtesy.  For 
the  piu-pose  of  the  investigation  of  title,  it  may  still  be 
necessary  to  have  regard  to  the  old  law  of  dower,  which 
continued  to  regulate  the  dower  of  all  widows  who  were 
married  before  or  on  the  1st  of  January,  1834  (i) .  It  will 
be  remembered  that,  at  common  law,  the  wife's  dower  was 
paramount  to  every  alienation  by  the  husband,  whether 
in  his  lifetime  or  by  will,  of  any  lands  on  which  the 
claim  had  attached :  but  that  in  modern  times  the  wife's 
claim  was  generally  prevented  from  attaching  by  the 
assurance  of  lands  on  a  purchase  to  uses  to  bar  dower  (c). 

{a)  Stat.  60  &  61  Vict.  c.  65;       s.  14. 
see  sect.  25.  (c)  See  Wms.  Real  Prop.   314 

(6)  Stat.  3  &  4  Will.  4,  c.  10.'>,       sq.,  380,  19th  cd. 
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The  dower  of  women  married  after  the  1st  of  January, 
1834,  is  governed  by  the  Dower  Act  (rf).  This  statute 
deprives  the  widow  of  dower  out  of  any  land,  of  which 
her  hushand  has  absohitely  disposed  in  liis  lifetime  or 
by  will  {e)  ;  and  postpones  her  right  to  dower  to  all 
partial  estates  and  interests  and  all  charges  created  by 
any  disposition  or  will  of  the  husband,  and  all  debts, 
incumbrances,  contracts  and  CDgagements  to  which  his 
land  shall  be  subject  or  liable  (,/').  It  enables  the 
husband  to  bar  his  wife's  right  to  dower  out  of  any 
land  by  declaration  to  that  effect  contained  in  any  deed 
of  his  or  by  will  (g),  or  to  restrict  her  right  to  dower  by 
his  will  {//)  ;  and  it  also  deprives  the  widow  of  dower 
out  of  any  land,  in  which  her  husband  has  devised  any 
estate  or  interest  for  her  benefit,  unless  a  contrary 
intention  be  declared  by  his  will  («).  The  general 
effect  of  these  provisions  is  that  a  widow  can  only  claim 
.dower  out  of  lands,  which  her  husband  has  suifered  to 
descend ;  and  even  out  of  such  lands  her  right  to  dower 
may  be  barred,  restricted  or  postponed  (A-).  But  it 
must  not  be  forgotten,  in  advising  on  title,  that  on 
the  death  of  a  tenant  of  freeholds  in  fee  intestate  or  on 
the  death  of  a  tenant  in  tail,  his  widow  may  still  be 
entitled  to  dower. 

{d)  Stat.  3  &  4  Will.  4,  c.  105.  to   freebench  ;    Smith  v.   Adams, 

[e)  Sect.  4.  18  Beav.  499  ;  5  De  G.  M.  &  G. 

(/)  Sect.  5.     The  opinion  has  712  ;    so   Lord  Romilly's  dictum 

been    expressed    that,    notwith-  was  peculiarly  gratuitous.     Jones 

standing    the   above   words,    the  v.  Jones  was  the  case  of  a  mort- 

widow's  dower  is  paramount  to  gage  by  the  husband.     It  is  sub- 

the  claims  of  her  late  husband's  mitted    that,    according    to    the 

creditors,   who   have   not   in   his  ordinary  meaning  of  the  words 

lifetime  obtained  a  charge  on  his  used  in  the  Act,  a  man's  lands 

lands  ;  Eomilly,  M.R.,  Spyer  v.  are  by  stat.  3  &  4  Will.  4,  c.  104 

Hyatt,    20    Beav.    621  ;    Wood,  made  "subject  or  liable"  to  his 

V.-C,  Jones  V.  Jones,  4  K.  &  J.  debts   after  his  death,   notwith- 

361.     In  neither  of  these  cases,  standing  that  his  creditors  have 

however,  was  the  expression  of  no  charge  thereon, 

this  opinion  necessary  to  the  de-  [g)  Sects.  6,  7. 

cision.      Spyer   v.    Hyatt   was   a  (l\)  Sect.  8. 

case  of  freebench  ;    and  it  had  (i)    Sect.  9. 

been  previously  decided  that  the  (/i)  See  Wms.  Real  Prop.  318, 

Dower  Act    has   no   application  319,  I9th  ed. 
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Curtesy.  Curtesj  at  common  law  was  of  course  au  estate  com- 

mencing in  tlie  wife's  lifetime  on  the  birth  of  issue  that 
might  inherit  (/).  But  as  regards  estates  of  inheritance 
held  on  trust  for  the  wife's  separate  use  or  held  by  her 
as  her  separate  property  under  the  Married  Women's 
Property  Act,  1882,  the  husband  has  no  right  to  posses- 
sion or  receipt  of  the  rents  and  profits  dm-ing  his  wife's 
lifetime,  and  he  can  only  claim  an  estate  by  the  curtesy, 
if  entitled  by  the  birth  of  issue,  on  the  wife's  death  and 
intestacy  ;  and  not  in  case  she  has  disposed  of  the  estate 
in  her  lifetime  or  by  will  [in). 


Succession 
to  freeholds 
after  death 
before  UbS. 


Subject  to  the  law  of  dower  and  curtesy,  on  the  death 
before  the  year  1898  of  a  tenant  of  freeholds  who  was 
also  the  beneficial  owner,  his  estate  devolved  as  follows 
according  to  its  nature  : — An  estate  in  fee  simple  passed 
directly  to  the  devisee,  if  it  should  have  been  disposed 
of  by  will  {)i),  or  in  case  of  intestacy,  to  the  heir  of  the 
last  purchaser  (o).  In  case  of  a  total  failure  of  the  heirs 
of  the  last  purchaser,  the  estate  descended  to  the  heir  of 
the  person  last  entitled  thereto  {p)  :  but  if  there  were  no 
such  heir,  it  escheated  to  the  lord  of  the  fee,  and  usually 
to  the  Crown,  in  default  of  any  mesne  lord  being  able 
to  prove  his  title  {q) .  It  does  not  fall  within  the  scope 
of  the  present  work  to  set  out  all  the  rules  for  the 
descent  of  a  fee  to  the  heir  of  the  last  purchaser  or 
person  last  entitled  (r)  :  but  the  conveyancer  may  be 
reminded  of  the  interest  given  by  the  Intestates'  Estates 


(/)  See  Wms.  Real  Prop.  300, 
19th  ed. 

(«0  Ibid.  309,  311  ;  Cooper  v. 
Macdonald,  7  Cb.  D.  288  ;  Hope 
V.  Hope,  1892,  2  Ch.  33G. 

(«)  Wms.  Real  Prop.  73—75, 
237,  238,  253,  19th  ed. 

{o)  That  is,  of  course,  under 
the  Inheritance  Act,  1833,  regu- 
lating the  succession  on  deaths 
occurring  after  the  year  1833. 
On    deaths    before    1834,    lands 


descended  according  to  the  com- 
mon law  rules  to  the  heir  of  the 
person  last  seised ;  Wms.  Real 
Prop.  84,  221,  222,  19th  ed. 

[p)  This  was  by  virtue  of  stat, 
22  &  23  Vict.  c.  35,  ss.  19,  20, 
passed  13th  August,  1859  ;  Wms. 
Real  Prop.  229,  19th  ed. 

[(/)  Ibid.  55—58,  235. 

(r)  See  for  these  Wms.  Real 
Prop.  221  sq.,  19th  ed. 
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Act,  1890  (s),  to  the  widow  in  the  real  estate  of  any 

man  dying  intestate  after  the  1st  of  September,  1890, 

and  leaving  a  widow  hut  no  issue.     Estates  tail,  if  not  Estates  tail. 

barred  in  the  tenant's  lifetime  (/),  descended  to  the  heir 

in   tail  j)cr   fonnam   doiii  (ii).      And  where    lands    are  Gavelkind; 

subject  to  the  custom  of  gavelkind  or  borough-Euglish,  En^ufh' 

it  must  not  be  forgotten  that  the  descent  of  estates  tail, 

as  well   as   estates  in  fee  simple,  is  regulated  by  the 

custom  (.r) .     Life  estates  of  course  cease  on  deatli :  but 

estates  pur  autre  ric  passed,  if  devised,  to  the  devisee,  Estates  ?)«/• 

and  otherwise  either  to  the  heir  as  special  occupant,  or  "^*  "^  ^'^" 

if  there  were  no  special  occupant  to  the  deceased  tenant's 

executors  or  administrators  ;  and  in  the  last-mentioned 

event  they  became  distributable  in  the  same  manner  as 

personalty  (f/). 

Copyholds  held  beneficially  in  customary  fee  simple  Copyholds. 
or  tail  may  by  special  custom  be  subject  to  the  widow's 
freebench  or  the  husband's  curtesy  (::).  Subject  to 
these  rights,  copyholds  held  in  fee  are  devisable  without 
any  surrender  to  the  use  of  the  tenant's  will  {a)  :  but 
the  devise  only  gives  the  devisee  a  right  to  be  admitted, 
similar  to  the  right  of  a  surrenderee,  and  he  does  not 
become  completely  tenant  until  admittance,  a  ceremony 
usually  involving  the  payment  of  a  fine  to  the  lord  (b). 
In  default  of  being  devised,  copyholds  in  fee  descend  to 
the  customary  heir,  that  is,  to  the  person  entitled  by 
the    custom   of   the  manor  in  which  the  lands  lie,  to 

(s)  Stat.  53  &  54  Vict.  c.  29;  see  Wms.  Real  Prop.   130,    131, 

see   Ee    Twigg's   Estate,    1892,    1  19th  ed.  ;  Re  luman,  1903,  1  Ch. 

Ch.    579;    Re   Charriere,    1896.   1  241. 

Ch.  912  ;  Wms.  Real  Prop.  226,  (-)  Wms.  Real  Prop.  482,  483, 

319,  19th  ed.  19th  ed. 

(g  See  Wms.  Real  Prop.  105,  ^^^    r^^^^    .^^    ^^^^^    ^^^^_     _„ 

/  \  TK-^    0.7-  Geo.  III.  c.  192,  passed  12th  July, 

"    Tv^A    IZ'^'m  1«1'^;  see  Wms.  Real  Prop.  474, 

{X)  Ibid   58,  60  ^9^^  ^j_  V 

[y)  That  18,  of  course,  under  ' 

the  provisions  of  the  Wills  At't,  {b)  See  Garland  v.  Mead,  L.  R. 

replacing  those  of  stat.  14  Geo.  II.  6  Q.  B.  441  ;    Wms.  Real  Prop. 

0.  20,  and  the  Statute  of  Frauds;  455,  456,  474,  476,  19th  ed. 

w.  12 
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succeed  to  them  as  heir;  and  he  acquires  the  estate 
directly  on  the  ancestor's  deatli,  though  lie  is  not  com- 
pletely tenant  as  regards  the  lord  until  admittance  (c). 
And  it  appears  that,  even  when  copyholds  are  devised 
by  will,  the  estate  descends  to  the  customary  heir, 
pending  the  devisee's  admittance  (d) .  Copyholds  given 
to  the  tenant  and  the  heirs  of  his  body  in  a  manor, 
where  there  is  no  custom  to  entail,  being  held  for  an 
estate  similar  to  a  fee  simple  conditional  at  common 
law,  are  alienable  and  tlierefore  devisable  on  the  birth 
of  issue :  but  if  not  devised,  they  descend  to  the 
customary  heirs  of  the  donee's  body  only  (e).  Copy- 
holds held  to  the  tenant  and  the  heirs  of  his  body  of  a 
manor,  where  there  is  a  custom  to  entail,  appear  not  to 
be  devisable  by  will,  if  the  entail  be  not  duly  barred  in 
the  tenant's  lifetime  (/)  ;  and  unless  the  entail  be  so 
barred,  they  will  descend  to  the  customary  heir  in 
tail  ifj).  Copyholds  held  for  an  estate  pur  autre  vie  are 
devisable  ;  if  not  devised,  they  descend  to  the  heir  of 
the  grantee,  if  the  estate  were  given  to  him  and  his 
heirs  :  otherwise  they  pass  to  the  executors  or  adminis- 
trators and  are  distributable  as  personalty  {/i). 

Leaseholds.  Leaseholds  for  years  were  always  devisable  as  chattels. 

As  chattels  too,  they  devolved  upon  the  deceased 
tenant's  executors  or  administrators  and  were  applicable 
in  payment  of  his  debts  (/).  And  the  executors  or 
administrators,  or  any  one  of  them  {J),  always  had  the 

(c)  Wms.  Real  Prop.  447,  464,  suiTender,  they  might  be  barred 
19th  ed.  bj  a  surrender  to  the  use  of  the 

(d)  Garland  v.  Mead,  L.  R.  6  tenant's  will ,  Carr  d.  li'igivell  v. 
Q.B.4(1;  but  see  Davidson's  Con-  Sim/er,  2  Ves.  Sen.  603;  Moore  v. 
cise  Precedents,  546,  n.,  17th  ed.  3Ioo>e,  ib.  596,  602  ;   1  Scriv.  Cop. 

(')   1   Scriv.   Cop.   69,  3rd  ed.  ;  71,  3rd.  ed. 
Itowdcn  V.  MaUntir,  Cro.  Car.  42;  {g)  See  Wms.  Real  Prop.  459 — 

Wms.  Real  Prop.  459,  I9th  ed.  461,  19th  ed. 

(/)  See  Stat.  3  &  4  Will.  IV.  (A)  Ibid.  461. 

c.    74,    ss.    40,   50.      Before   this  (?)  Ibid.  20,  21,  505. 

Act,  it  was  held  that  in  manors  {j)    Simpson       v.       Gutteridge, 

where   entails  were  barrable  by  Madd.  609. 
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same  powers  of  disposition  over  the  deceased  person's 
leaseholds  as  over  his  other  chattels  (/r)  ;  and  so  might 
sell  or  mortgage  the  same  to  raise  money  for  payment 
of  funeral  or  testamentary  expenses  or  debts,  or,  if 
necessary,  legacies.  By  such  a  sale  or  mortgage  the 
leaseholds  are  conveyed  free  from  all  claims  of  the 
deceased  person's  creditors,  legatees  or  next  of  kin  ;  and 
the  purchaser  or  mortgagee  is  in  no  way  concerned  to 
see  to  the  application  of  the  purchase  money,  or  to 
inquire  for  what  purpose  the  sale  or  mortgage  is  made  (/), 
Leaseholds,  if  specifically  bequeathed,  devolve  never- 
theless upon  the  executor  in  the  first  instance  and  do 
not  pass  to  the  specific  legatee  until  the  executor  has 
assented  to  the  bequest :  but  when  this  assent  is  given, 
they  vest  in  the  legatee  at  once,  without  the  necessity 
of  any  formal  conveyance  to  him  {//>.).  Leaseholds  are 
also  distributable  as  other  chattels  upon  intestacy 
according  to  the  Statutes  of  Distribution  (n).  There  is, 
however,  this  difference  between  leaseholds  and  other 
goods : — Personal  chattels  devolve  on  death  according 
to  the  law  of  the  country  in  which  their  owner  was 
domiciled,  whilst  the  succession  to  lands  held  under  a 
lease  for  years  is  determined  by  the  law  of  the  place 
where  they  are  situate  (o). 

The  devolution  on  death  of  an  equitable  estate  in  Equitable 
land  corresponded  in  general  with  that    of   the  legal  ®®*^*®^- 
estate,  which  was  the  subject  of  the  equity.     Thus  the 
succession  after  death  to  the  estate  of  a  cestui  que  trust 

{k)  Brazier  v.  Hmlson,   8  Sim.  loth   ed.  ;    Re   Cuherhouse,    1896 

67.  2  Ch.  251. 

{I)  2  Wms.  Exors.,  932—943,  ,(")  ^'°^-  ^^al  Prop.  21,  19th 

946  .?7.,  7th  ed.;  Re  Whutler,  3-5  ^^:  =    y™^'  ^^rs.  Prop.  458  sq., 

Ch.  D.  561  ;   Re  Venn  and  Furze's  ^,,^^- 

Contract,  1894,  2  Ch.  101.  ,  X'^   Wms  Fern.  Prop.  419,  4  20, 

458,  loth  ed.  ;   Freke  v.  Litn/  Car- 

(-«)  Wms.  Exors.,   679,    1372,  ben/,  L.  R.   16  Eq.  461  •  Dmcan 
7th  ed. ;   Wms.  Pers.  Prop.  423, 


13,       V.  Zawson,  41  Ch.  D.  394;  /Vr^  '^ 
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under  a  simple  trust  or  of  a  mortgagor  of  freeholds, 
copyholds  or  leaseholds,  was  governed  by  the  same  rules 
as  determined  the  course  of  the  legal  interest  therein  (j)). 
The  exception  was  that  under  the  old  law  a  widow 
could  claim  no  dower  out  of  her  husband's  equitable 
estate  (q).  This  exception  w^as  removed  bj'  the  Dower 
Act  in  the  case  of  wives  married  after  the  1st  of  January, 
1834  (r)  :  but  such  dower  was  placed  under  the  control  of 
the  husband  equally  with  dower  out  of  legal  estates  (.v) . 

Estates  held  Formerly,  when  lands  were  held  upon  any  trust  or  by 
in  mortgao-e.  "^'"^y  0^  mortgage,  the  legal  estate  therein  devolved  upon 
the  tenant's  death  in  the  same  manner  as  if  he  were  the 
beneficial  owner  of  them,  but  subject  to  tbe  trust  or  the 
equity  of  redemption.  Estates  in  fee  simple  so  held 
passed  therefore  to  the  devisee  or  heir,  according  as 
they  were  devised  or  suffered  to  descend  (t).  In  all 
w^ell-di\awn  wills  a  specific  devise  used  to  be  inserted  of 
all  estates  held  by  the  testator  upon  any  trust  or  by 
way  of  mortgage ;  and  this  devise  was  usually  made  to 
the  persons  who  were  appointed  executors  {ii).  When 
a  will  contained  no  si^ecific  devise  of  estates  subject  to 
a  trust  or  mortgage,  the  question  frequently  arose, 
whether  such  estates  passed  under  a  general  devise  of 
all  the  testator's  real  estate.  The  rule  was,  that  such 
estates  did  pass  under  a  general  devise,  unless  a  con- 
trary intention  could  be  collected  from  the  expressions 
used  in  the  will,  or  from  the  objects  of  the  devise  (x). 

The  old  rule  as  to  the  devolution  of  estates  held  on 


(p)  Lewin  on  Trusts,  670,  6th  (f)  Wms.  Real  Prop.  188,  /)31, 

ed.  ;   1006,  10th  cd.  ;  Wms.  Real  634,  19th  ed. 
Prop.  181,  187,  477,  535,  19th  ed.  /  >   .  t.     -.         -o        r^ 

(9)  Ibid.  315.  M  4  Davidson,  Prec.  Conv.  9, 

{}•)  Stat.  3  &  4  Will.  IV.  e.  105,  ''"'  '^^^  ^^■ 
s.    2;    Wms.    Real    Prop.    319,  (r)  Lord  Brai/hroke  v.    Inskip 

19th  ed.  8    Ves.  417;   1  Jarm.  Wills,  693 

(.«)  Above,  p.  176.  sq.,  4th  ed.  ;  647  ••"?..  5th  ed. 
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trust  was  first  invaded  by  tlie  Vendor  and  Purchaser 
Act,  1874  (i/),  enacting  that  upon  the  death  of  a  bare 
trustee  (z),  any  corporeal  or  incorporeal  hereditament, 
of  which  he  was  seised  in  fee  simple,  should  vest  in  his 
legal  personal  representative.  This  enactment  was 
repealed,  except  as  to  anything  duly  done  thereunder, 
by  the  Land  Transfer  Act,  1875  (a),  after  having  been 
in  force  from  the  7th  of  August,  1874,  until  the  Slst  of 
December,  1875.  The  same  Act  provided  {a)  that, 
upon  the  death  of  a  bare  trustee  iiifestafe,  any  corporeal 
or  incorporeal  hereditament,  of  which  he  was  seised  in 
fee  simple,  should  vest  in  his  legal  personal  represen- 
tative. 

When  real  estate  held  in  mortgage  passed  on  the  Mortgaged 
mortgagee's  death  to  his  devisee  or  heir,  it  was  ®'**^*®^- 
necessary,  on  any  transfer  or  reconveyance  after  such 
death,  that  his  devisee  or  heir  should  convey  the  legal 
estate  in  the  mortgaged  land,  and  that  his  legal 
personal  representatives  should  join  in  the  conveyance 
to  acknowledge  the  receipt  of  the  money  paid  and 
assign  or  release  the  mortgage  debt  (h).  By  the  Vendor 
and  Piu'chaser  Act,  1874  (c),  the  legal  personal  repre- 
sentative of  a  mortgagee  of  a  freehold  estate,  or  of  a 


(y)  Stat.   37  &  38  Vict.  c.  78,  £e  Docwra,   29  Ch.  D.  693  ;  Jie 

8.  5.  CiDuihtgham   and  Frayliug,   1891, 

(s)     Different     opinions     have  2   Ch.    567  ;    Wms.   Real   Prop, 

been  expressed  by  eminent  judges  178,  lOth  ed. 

as  to  the  meaning  of  the  exprei---  (o)  Stat.   38  &  39  Vict.  c.  87, 

sion    "bare    trustee":  but   the  s.  48,  repealed  by  44    &  45  Vict, 

better  opinion  is   that   it  is  not  c.  41,  s.    30  (2,  3),  as  to  cases  of 

appUciible   to  a  trustee  under  a  death  after  the  31st   December, 

special  trust  ^vho  has  an  active  1881. 

duty  to  perform  with  regard  to  {h)     Davidson,     Free.     Conv., 

the  trust  property,  as  in  the  case  vol.  ii.  pt.  ii.  pp.  793,  796,  n.,  816, 

of  a  trustee  for  .sale,  but  rather  818,  4th  ed. 

denotes  a  trustee  having  no  other  [c)  Stat.   37   &  38  Vict.   c.   78, 

duty   than    to   convey  the   trust  s.    4,   passed   7th  August,    1874, 

estate    at    the    cestui    que    trusfs  and  repealed  by   44   &   45   Vict, 

direction;  f^ee  Christie  v.  Oiington,  c.   41,  s.  30  (2,  3),  as  to  cases  of 

1  Ch.  D.  279  ;  Morgan  v.  Saansea  death  after  the  3l8t  December, 

Urban  Authority,  9   Ch.   D.  582  ;  1881. 
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copyhold  estate  to  which  the  morto-agee  sliould  liave 
been  admitted,  might,  on  payment  of  all  sums  secured 
by  the  mortgage,  convey  or  surrender  the  mortgaged 
estate,  whether  the  mortgnge  were  in  form  an  assurance 
subject  to  redemption,  or  an  assurance  upon  trust.  But 
it  was  held  that  this  enactment  did  not  give  the  legal 
personal  representative  of  a  mortgagee  ]iower  to  convey 
the  estate  upon  a  transfer  of  the  morig.-ige  {</). 

Devolution  of       8o  the  laAv  continued  until  the  end  of  the  year  1881. 
v'^'fj  ^"^'1^^  ,      On   the  death  after  that  year  of  any  sole  trustee  or 

held  in  trust  -  •'    ^ 

or  mortg-age  mortgagee  of  real  estate,  the  succession  is  regulated  by 
the  30th  section  of  the  Conveyancing  Act  of  1H81  (e), 
providing  as  follows  : — "  Where  an  estate  or  interest  of 
inheritance  or  limited  to  the  heir  as  special  occupant, 
in  any  tenements  or  hereditaments,  corporeal  or  incor- 
poreal, is  vested  on  any  trust  or  by  way  of  mortgage  in 
any  person  solely,  the  same  shall  on  his  death,  notwith- 
standing any  testamentary  disposition,  devolve  to  and 
become  vested  in  his  legal  personal  representatives  or 
representative  from  time  to  time  (/),in  like  manner  as  if 
the  same  were  a  chattel  real  vesting  in  them  or  him  ; 
and  accordingly  all  the  like  powers,  for  one  only  of 
several  joint  personal  representatives,  as  well  as  for  a 
single  personal  representative,  and  for  all  the  personal 
representatives  together,  to  dispose  of  and  otherwise 
deal  with  the  same,  shall  belong  to  the  deceased's 
personal  representatives  or  representative  from  time  to 
time,  with  all  the  like  incidents,  but  subject  to  all  the 
like  rights,  equities  and  obligations,  as  if  the  same  were 
a  chattel  real  vesting  in  them  or  him  ;  and  for  the 
purposes  of  this  section,  the  personal  representatives  for 
the  time  being  of  the  deceased  shall  be  deemed  in  law 
his  heirs  and  assigns  within  the  meaning  of  all  trusts 

{d)    Re    Spyad'iery'' s    Mortgage,  (/)    These    appear    to   be    his 

14  Ch.  D.  514.  general,  and  not  his  special,  exe- 

(e)  Stat.   44   &   4  5  Vict.   c.  41,  cutors ;  Ite  Parker's  Trusts,  189 J, 

s.  30.  1  Ch.  707  ;  cf.  below,  p.  193. 
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and  powers."  This  enactment  was  held  to  apply  to 
copyholds  as  well  as  freeholds  {g)  :  hut  the  Copyhold  Copyholds. 
Act,  1887  {Ji),  now  replaced  in  this  respect  by  the  Copy- 
hold Act,  1894  (/),  provided  that  it  should  not  apply  to 
land  of  copyhold  or  customary  tenure  vested  in  the 
tenant  on  the  Court  Rolls  of  any  manor  upon  any  trust 
or  by  way  of  mortgage.  As  is  well  known,  trustees  of 
copyhold  lands  are  usually  admitted  tenants  thereof, 
but  mortgagees  are  not(y).  On  the  death  of  a 
mortgagee  of  copyholds,  who  has  not  been  admitted 
tenant  on  the  rolls,  it  appears  that  his  estate  will  still 
devolve  on  his  executors  or  administrators. 

Before  1898,  freeholds  in  fee  were  liable  to  be  applied  Liability  of 
in  payment  of  the  tenant's  debts  after  his  death  either  deceased  ^  ° 
because,  in  the  case  of  specialty  debts,  he  had  bound  his  owner's 
heir  to  their  payment,  or  because  he  had  by  will  devised 
his  real  estate  in  trust  for  or  charged  with  payment  of 
his  debts,  or  under  Statute  3  &  4  Will.  IV.  c.  104  making 
real  estate  equitable  assets  for  the  payment  of  the 
deceased  owner's  debts  generally  (/.).  Copyholds  in  fee 
were  liable  to  their  deceased  owner's  debts  either  by 
virtue  of  an  express  charge  of  debts  thereon  or  under 
the  same  statute  (/).  Estates  tail  in  freehold  or  copy- 
hold were  not  liable  to  the  tenant's  debts  after  his  death 
(excepting  certain  Crown  debts),  unless  during  his  life- 
time a  judgment  had  affected  the  lands,  or  he  had  been 
adjudged  bankrupt  (;«).  Life  estates  are  of  course  not 
liable  to  the  tenant's  debts  after  they  have  determined 
by  his  death  or  otherwise  {n).  Estates  pur  autre  vie 
were  subject  to  the  deceased  tenant's  debts,  if  devised, 

iff)   He  Hnr/hes,  W.    N.    1884,  s.  88. 

p.  63  ;  2fa/^  V.  i/roHifcy,  35  Ch.  D.  (/)    Wma.    Real    Prop.    547, 

642.  19th  ed. 

(/()  Stat.  50  &  51  Viot.  c.  73,  (/)  ibi^.  273—276. 

fl.    46,    passed    16th    September,  ,.,   |,.,     .„,, 

1887  ;    see   lie   Mills    Trx.'.fs,   37  ^  '          ' 

Ch.  I).  312  ;  40  Ch.  D.  14.  («')  Ibid.  281-283,  463. 

(»)  Stat.  57   &  58  Vict.  c.  46,  («)  Ibid.  283,  463. 
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either  by  virtue  of  an  express  charge  or  under  the  last- 
mentioned  statute  ;  and  if  not  devised,  under  the  "Wills 
Act,  replacing  with  regard  to  freeholds  the  Statute  of 
Frauds  in  tliis  respect  (o).  And  equitable  estates  were 
subject  to  tlie  like  liability  as  estates  at  law  (p).  When 
the  heir  was  specially  bound  to  pay  his  ancestor's  debt, 
the  creditor  had  the  remedy  of  suing  the  debtor's  heir 
or  devisee  personally  in  an  action  of  debt  or  covenant : 
but  in  order  to  have  the  debtor's  lands  applied  in  pay- 
ment of  debts  after  his  death  the  creditor  was  obliged 
to  take  proceedings  in  equity  for  the  administration  of 
the  debtor's  estate,  when  a  sale  or  mortgage  of  the  lands 
would  be  decreed,  if  necessary,  to  raise  money  to  pay 
the  debt  (q).  And  the  same  proceedings  were  necessary 
to  secure  the  benefit  of  an  express  charge  of  debts  on 
real  estate  or  of  the  statute  of  3  &  4  "Will.  IV. 
c.  104  (r).  Where  the  heir  was  specially  bound  or  the 
lands  were  made  assets  by  the  statute,  the  debts  were 
not  a  specific  lien  on  the  lands ;  so  that  if  the  lands 
were  aliened  for  valuable  consideration  by  the  heir  or 
devisee  before  any  creditors'  proceedings  were  insti- 
tuted, the  creditor  could  not  follow  the  lands  in  the 
hands  of  the  alienee  (s),  who  was  not  bound,  even  if  he 
had  notice  of  the  deceased  owner's  debts,  to  see  to  the 
application  of  the  purchase  money  (f).  And  where  lands 
were  devised  on  trust  for  or  charged  with  payment  of 
debts,  the  devisee  was  also  enabled  to  dispose  of  them, 
before  the  institution  of  any  creditors'  proceedings,  dis- 
charged from  all  liability  to  the  testator's  debts  ;  as  it 
was  considered  that  the  testator,  both  in  the  case  of  a 
trust  to  pay  debts  and  of  a  charge  of  debts,  had  made 

(o)  Stat.  7  Will.  IV.  &  1  Viet.  (.$)    Rparkman     v.     Tiinhrrll,     8 

c.  27,  fis.  3,  G;  Wms.  Keal  Prop.  Sim.   2.5:5  ;   Richardson  v.  Hnrton, 

130,  131,  461,  462,  19tli  ed.  7  Beav.  112  ;   Kuidrrlci/  v.  Jervis, 

(p)  Ibid.  286.  22   Beav.    1,    22  ;   Sutf.    V.    &  P. 

iq)  Wm8.  Real  Prop.  277,  19th  6r)5-657  ;  Price  v.  J'rice,  35  Ch. 

ed.  ;  Wms.  ReA  Assets,  16.  D.  297. 

()■)    Wms.     Real     Prop.     277,  it)  Jones  v.  Noi/es,  4  Jur.  N.  S. 

19th  ed.  1033. 
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his  devisee  a  trustee  for  the  pa3^ment  of  his  debts,  and 
from  the  nature  of  siicli  a  trust  a  purchaser  from  the 
devisee  was  exonerated  from  the  duty  of  seeing  to  the 
application  of  the  purchase  money  {ii).  And  a  mort- 
gagee from  a  devisee  or  heir,  before  creditors'  proceed- 
ings, was  in  the  same  position  as  a  purchaser  (x).  But 
after  an  order  had  been  made  for  the  general  adminis- 
tration of  the  deceased  debtor's  estate,  in  creditor's 
proceedings  duly  registered  as  lis  pendens  {//),  the  heir 
or  devisee  could  not  dispose  of  the  lands  descended  or 
devised  to  him  free  from  the  creditors'  claim  (;:). 
Whether  he  could  so  dispose  of  such  lands  after 
creditors'  proceedings  had  been  instituted  and  duly 
registered  as  a  lis  pendens,  but  before  an  order  for 
administration  had  been  made  therein,  depended  on  the 
nature  of  the  proceedings.  If  they  sufficiently  indicated 
an  intention  to  enforce  payment  of  the  debts  out  of  the 
lands  descended  or  devised,  and  the  heir  or  devisee 
were  made  a  party  thereto,  a  purchaser  or  mortgagee 
from  him  would  be  bound  thereby  ;  unless  the  circum- 
stances were  such  that  the  purchaser  or  mortgagee  was 
entitled  to  suppose  that  the  sale  or  mortgage  was  made 
to  raise  money  to  pay  the  debts,  as  where  the  lands 
were  devised  charged  with  debts  to  one  who  was  also 
appointed  executor  (a).  The  case  of  a  trust  or  power 
to  sell  for  payment  of  debts  would  appear  to  be  similar ; 
although  after  an  order  for  administration,  the  trustees 
must  exercise  their  powers  under  the  direction  of  the 
Court  (i).  So  an  executor,  in  exercise  of  his  general 
power  to  alien  his  testator's  assets,  may  well  dispose  of 
the  testator's  leaseholds,  notwithstanding  that  creditors' 

(m)  Sug.   V.    &   P.    658,    660;  19th  ed. 

Wms.  Real  Assets,  50,  51,  62.  {z)  See  Price  v.  Frier,  35  Ch.  D. 

{z)  Ball  V.  Harris,  4  My.  &  Cr.  297. 

264  ;    Eland   v.    Eland,    ib.    420  ;  (a)  Ibid.  ;    and    see    Corner    v. 

British  Mutual  Invtsiment  Co.  v.  Curtwright,  L.  R.  7  H.  L.  731. 

Smart,  L.   R.   10  Ch.  567;  Price  (h)  Lewin  ou  Trusts,  391,  392, 

V.  Price,  3>  Ch.  D.  297.  515,     6th    ed.  ;    615,     733,     734, 

(y)  See  Wms.  Real  Prop.  286,  10th  ed. 
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proceedings  are  pending,  at  any  time  before  an  order 
for  administration  is  made  (<■). 


Executors 
formerly  had 
no  interest 
in  their 
testator's 
real  estate. 


Power  for 

executors  to 
sell  real  estate 
might  be 
implied. 


Before  1898,  tlie  rule  was  that  an  executor  took  no 
estate  or  interest  by  virtue  of  his  office  in  any  of  his 
testator's  real  estate ;  any  devise  of  such  real  estate  was 
entirely  independent  of  the  executor's  assent  or  inter- 
ference {(/)  ;  and,  as  we  have  seen  (r),  a  will  of  real 
estate,  as  such,  did  not  require  probate.  We  have 
noticed  (,/')  the  exceptions  created  by  statute  in  the  case 
of  estates  ;;«/•  aiifre  vie  undevised,  where  there  was  no 
special  occupant,  and  of  estates  held  on  trust  or  by  way 
of  mortgage.  But  of  course  a  man  might  exj^ressly 
devise  his  lands  to  his  executors  on  trust  for  sale  or 
otherwise,  or  so  that  his  executors  should  have  a  power 
of  disposing  of  his  lands ;  and  such  devises  were 
commonly  made  whenever  a  testator  desired  that  any  of 
his  real  estate  should  be  sold  or  applied  in  payment  of 
his  debts.  And  in  certain  cases  a  power  for  a  man's 
executors  to  sell  his  real  estate  would  be  implied.  Thus 
if  by  will  lands  were  directed  to  be  sold,  without  saying 
by  what  persons  the  sale  was  to  be  made,  it  would  be 
implied  that  the  executors  should  have  the  power  of 
selling  the  lands,  if  the  proceeds  of  sale  would  be  dis- 
tributable by  the  executors,  as  where  the  sale  was 
directed  to  be  made  for  the  purpose  of  paying  debts  or 
legacies  or  the  testator  had  created  a  mixed  fund  com- 
posed of  the  proceeds  of  sale  of  such  lands  and  of 
personalty  {g) .  And  about  the  middle  of  the  last 
century  it  was  decided  in  equity  (//)  that  a  mere  testa- 
mentary charge  of  debts  on  real  estate  implied  a  power 


(c)  beeves  v.  Biirrage,  14  Q.  B. 
604. 

{d)  See  1  Wms.  Exors.,  pt.  ii. 
bk.  ii.  ;  Wms.  Real  Prop.  253, 
19th  ed. 

[e]  Above,  p.  128. 

(/)  Above,  pp.  177,  178,  182. 


{!/)  Sug.  Pow.  118,  8th  ed.  ;  1 
Wms.  Exors.  655,  7th  ed.  ;  V/ms. 
Real  Assets,  53 — 55,  77  nq. 

{It)  The  contrary  was  decided 
at  law ;  Doe  d.  Jones  v.  Hut/hes, 
6  Ex.  223. 
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for  the  executors  to  sell  the  real  estate  so  charged  (i). 
This  doctrine  met  with  severe  criticism  from  eminent 
lawyers  (./)  ;  it  was  not  only  thonght  to  be  unwarranted 
by  reason  or  authority,  but  it  threw  doubt  on  the 
previously  received  opinion  that  a  devisee  of  lands 
charged  with  debts  could  so  dispose  of  the  same  as  to 
exonerate  the  purchaser  from  seeing  that  the  testator's 
debts  were  paid  (/.•).  In  1859,  statutory  provision  was 
made  to  remove  the  difficulties  then  attendant  on  the 
sale  of  lands  charged  by  will  Avith  the  paymput  of  debts. 
Lord  St.  Leonards'  Act  (/)  provides  (m)  that  where,  by  statutory 
any  will  that  shall  come  into  operation  after  the  passing  P°^^^s- 
of  the  Act,  the  testator  shall  have  charged  his  real 
estate  or  any  specific  portion  thereof  with  the  paj-nient 
of  his  debts  or  of  any  legacy,  or  other  specific  sum  of 
money,  and  shall  have  devised  the  estate  so  charged  to 
any  trustee  or  trustees  for  the  whole  of  his  estate  or 
interest  therein,  and  shall  not  have  made  any  express 
provision  for  the  raising  of  such  debt,  legacy  or  sum  of 
money  out  of  such  estate,  such  trustee  or  trustees  may, 
notwithstanding  any  trusts  actually  declared  by  the 
testator,  raise  such  debts,  legacy  or  money  by  sale  or 
mortgage  of  the  lands  devised  to  them.  But  if  any 
testator,  who  shall  have  created  such  a  charge,  shall  not 
have  devised  the  hereditaments  charged  in  such  terms 
as  that  his  whole  estate  and  interest  therein  shall  become 
vested  in  any  trustee  or  trustees,  the  executor  or  ex- 
ecutors for  the  time  being  named  in  his  will  (if  any) 
shall  have  the  same  power  of  raising  the  same  moneys 

(0   Wrigley  v.   Sijkes,  21  Beav.  passed  13th  August,  1859. 
337;    Sabin    v.    Hcapc,   27   Beav.  (;«)   Sect.  14.     The  powers  thus 

553.  conferred  extend  to  all  persons  in 

[j)  Sug.  Pow.  120  — 122  ;  Sug.  whom  the  estate  devised  shall  for 

V.    &   P.   662,    n. ;   AYms.    Real  ^^^  time  being  be  vested  by  sur- 

Assets,  81  sq.  ;  Lewin  on  Trusts,  vivorship,  descent,  or  devise,  and 

402  sq.,  6th  ed.  ;   526  *(?.,  10th  ed.  *«  any  persons  appointed  to  suc- 

,,>    .,  ,„,  ceed    to    the    trusteeship,    either 

{k)  Above,  p.  184.  uj,der  any  power  in  the  will,  or 

{T)  Stat.    22  &  23  Vict.  c.  35,  by  the  Court;  sect.  15. 
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as  is  before  vested  in  the  trustees  {))).  And  purchasers 
or  mortgagees  are  not  to  be  bound  to  inquire  whether 
the  powers  thus  conferred  sliall  have  been  duly  exercised 
by  the  persons  acting  in  exorcise  tliereof  (o).  But  these 
provisions  are  not  to  prejudice  or  affect  any  sale  or 
mortgage  made  or  to  be  made  in  pursuance  of  any  will 
coming  into  operation  before  the  passing  of  the  Act ; 
nor  are  they  to  extend  to  a  devise  to  any  person  in  fee 
or  in  tail  or  for  the  testator's  whole  estate  and  interest 
charged  with  debts  or  legacies ;  nor  are  they  to  affect 
the  power  of  any  such  devisee  to  sell  or  mortgage  as  he 
or  they  may  by  law  now  do  (p).  It  will  be  observed 
that  this  last  enactment  does  not  expressly  settle  the 
question  whether  a  devisee  of  lands  charged  with  debts 
could  dispose  of  them  freed  from  the  charge,  according 
to  the  old  conveyancing  opinion  (q).  And  in  a  sub- 
sequent case  in  the  House  of  Lords,  where  it  was  held 
that  a  devisee  of  lands  charged  with  debts,  who  was 
also  an  executor,  could  certainly  dispose  of  the  lands 
freed  from  the  charge.  Lord  Cairns  observed  that  diffe- 
rent considerations  might  arise  where  such  a  devisee 
was  not  executor  (/•).  Mr.  Joshua  Williams,  however, 
appears  to  have  had  no  hesitation  in  pronouncing  for 
the  old  conveyancing  opinion  (s)  in  this  case,  namely, 
that  the  charge  of  debts  enabled  the  devisee  to  give  a 
receipt  for  the  purchase-money  exonerating  the  buyer 
from  seeing  to  its  application  (/).  And  Mr.  Dart 
approved  of  this  conclusion  on  principle :  although  he 
advised  that  a  prudent  purchaser  could  scarcely  disregard 
Lord  Cairns'  dictum,  and  recommended  him,  in  cases 
not  covered  by  Lord  St.  Leonards'  Act,  either  to  satisfy 

(«)  Sect.  16.  Such  power  shall  2  Times  L.  R.  443  ;    34  W.  R. 

from  time  to  time  devolve  to  the  512. 

personor  persons  (if  any)  in  whom  {q)  Above,  pp.  184,  185. 

the  executorship  ^hall  for  the  time  (r)   Curser  v.   Carlwrujlit,  L.  R. 

beinsr  be  vested.  7  H.  L.  731,  737. 

,  ,   c         y  {')  Above,  p.  181. 

(o)  beet.  ]/.  ^^^  ^Y■m9,.  Real  Prop.  223,  13th 

[p)  Sect.   18.     See  Re   TFilson,  ed.  ;  254,  I9th  ed. 
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himself  that  the  debts  were  paid,  or  to  procure  the 
executors'  authority  for  payment  of  the  purchase  money 
to  the  devisee  (k).  It  has  been  held  that,  when  executors 
sell  real  estate  charged  with  debts  under  the  power  of 
sale  so  given  by  statute,  the  purchaser  is  not  bound  to 
inquire  whether  any  debts  remain  unpaid,  until  twenty 
years  have  elapsed  after  the  testator's  death  (.r). 

An  administrator  of  an  intestate  person's  effects  of  Administra- 
course  had  no  interest  in  his  real  estate  ;  and  an  admi-  ^^^- 
nistrator  cum  tesfaineiifo  cnutexo  acquired  no  interest  in 
any  real  estate  devised  to  the  executors  of  the  will,  and 
could  not  exercise  any  power  which  the  testator  had 
either  expressly  or  impliedly  (//)  given  to  his  executors 
with  respect  to  his  real  estate  (s).  Nor  can  an  admini- 
strator cum  teatamento  annexo  exercise  the  powers  given 
to  executors  by  Lord  St.  Leonards'  Act  to  sell  or  mort- 
gage the  testator's  real  estate  to  pay  d<^bts  or  legacies  («). 

By  the  Land  Transfer  Act,  1897(A),  where  real  The  Land 
estate  is  vested  in  any  person  without  a  right  in  any  -^^^  ^"^  °  ' 
other  person  to  take  by  survivorship,  it  shall,  on  his 
death  after  that  year  (r),  notwithstanding  any  testa- 
mentary disposition,  devolve  to  and  become  vested  in 
his  personal  representatives  or  representative  from  time 
to  time  as  if  it  were  a  chattel  real  vesting  in  them  or 
him.  This  enactment  applies  to  any  real  estate  over 
which  a  person  executes   by  will  a  general   power  of 

{u)  2  Dart,  V.  &  P.  618—621,  D.  561  ;  Re  Venn  nndFurzc's  Con- 

5th  ed.  ;   697—700,  6th  ed.  tract,  1894,  2  Ch.  101  ;  Re  VerreWs 

(x)  Re  Tan'jiicraii-WiUaume  and  Contract,  1903,  1  Ch.  65. 

Landau,  20    Ch.   D.   465.      This  (^)  Above,  pp.  186,  187. 

rule  is  not  applicable  in  th-e  case  i  \  -v   tx    i  ^  tt       \m   t 

of  an  executor  selling  leaseholds:        ,o^"S     of\         ,  ?"7o         -n      ' 

J    XV  1         °  •  i-.i    ^         12,  pi.   22,  translated  bus.  Pow. 

and    the    purchaser   is   entitled,       oqq    qo;;    Ifi,    a  d-      ""• 

unless    he    have     actual     notice  >       '  j 

that  no  debts  remain  unpaid,  to  («)  ^«   ^V/  "'"^  Telle!/,  16  Ch. 

presume  that  such  a  sale  is  rightly  D.  3;  above,  p.  187. 

made  although  more  than  twenty  (b)  Stat.   60   &  61  Vict.   c.  65, 

years  have  elapsed  since  the  tes-  a.  1  (1). 

tator's  death  ;  Re  niiistkr,  35  Ch.  (r)  Sects.  1  (5),  25. 
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Personal 
representative 
trustee  for  the 
heir. 


Powers  of  per- 
sonal repre- 
sentatives 
over  real 
estate. 


Liability  of 
real  estate  to 
deceased 
owner' 8  debts. 


appointment,  as  if  it  were  real  estate  vested  in  Lim  (d). 
But  the  expression  "real  estate"  does  not  here  include 
land  of  copyhold  tenure  or  customary  freehold  in  any 
case  in  which  an  admission  or  any  act  by  the  lord  of 
the  manor  is  necessary  to  peifeet  the  title  of  a  purchaser 
fiom  the  customary  tenant  (c).  l'iol)ate  and  letters  of 
administiation  may  bo  granted  in  respect  of  real  estate 
only,  although  there  is  no  personal  estate  (/). 

Subject  to  the  powers,  rights,  duUes,  and  liabilities 
hereinafter  mentioned,  the  personal  representatives  of  a 
deceased  person  shall  hold  the  real  estate  as  trustees  for 
the  persons  by  law  beneficially  entitled  thereto,  and 
those  persons  shall  have  the  same  power  of  requiring  a 
transfer  of  real  estate  as  persons  beneficially  entitled  to 
personal  estate  have  of  rec^uiring  a  transfer  of  such 
personal  estate  (17).  All  enactments  and  rules  of  law 
relating  to  the  effect  of  probate  or  letters  of  administra- 
tion as  respects  chattels  real,  and  as  respects  the  dealing 
with  chattels  real  before  probate  or  administration,  and 
as  respects  the  payment  of  costs  of  administration,  and 
other  matters  in  relation  to  the  administration  of  personal 
estate  and  the  powers,  rights,  duties,  and  liabilities  of 
personal  representatives  in  respect  of  personal  estate, 
shall  apply  to  real  estate  so  far  as  the  same  are  applic- 
able, as  if  that  real  estate  were  a  chattel  real  vesting  in 
them  or  him  {//),  save  that  it  shall  not  be  lawful  for 
some  or  one  only  of  several  joint  personal  represen- 
tatives, without  the  authority  of  the  Court,  to  sell  or 
transfer  real  estate  (/).  In  the  administration  of  the 
assets  of  a  person  dying  after  the  year  1897,  his  real 


(d)  Sect.  1  (2). 

(e)  Sect.  1  (4). 

(/)  Sect.  1  (3).  Where  a  per- 
son dies  possessed  of  real  estate, 
the  Court  shall  in  frranting  letters 
of  administration,  have  regard  to 
the  rights  and  interests  of  persons 
interested  in  his  real  estate,  and 


his  heir  at  law,  if  not  one  of  the 
next  of  kin,  shall  be  equally  en- 
titled to  the  grant  with  the  next 
of  kin  ;  sect.  2  (4). 

(^)  Sect.  2(1). 

(//)  Sic. 

(i)  Sect.  2(2). 
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estate  shall  be  administered  iu  the  same  mauiier,  subject 
to  the  same  liabilities  for  debt,  costs,  and  expenses, 
and  with  the  same  incidents,  as  if  it  were  personal 
estate;  provided  that  notJiing-  in  the  Act  contained 
shall  alter  or  aifect  the  order  in  which  real  and  personal 
assets  respectively  are  now  applicable  in  or  towards  the 
payment  of  funeral  and  testamentary  expenses,  debts, 
or  legacies,  or  the  liability  of  real  estate  to  be  charged 
with  the  payment  of  legacies  (/.•). 

At  any  time  after  the  death  of  the  owner  of  any  land.  Personal 
1  .  ,  ...  ,     .  J      •       rfipresenta- 

nis  personal  representatives   may  assent  to  any  devise  ^^^^g.  assent 

contained  in  his  will,  or  may  convey  the  land  to  any  *«  devise  of 
person  entitled  thereto  as  heir,  devisee  or  otherwise,  and 
may  make  the  assent  or  conveyance,  either  subject  to  a 
charge  for  the  payment  of  any  money  which  the  personal 
representatives  are  liable  to  pay,  or  without  any  such 
charge  ;  and  on  such  assent  or  conveyance,  subject  to  a 
charge  for  all  moneys  (if  any)  which  the  personal  repre- 
sentatives are  liable  to  pay,  all  liabilities  of  the  personal 
representatives  in  respect  of  the  land  shall  cease,  except 
as  to  any  acts  done  or  contracts  entered  into  by  them 
before  such  assent  or  conveyance  (/).  And  at  any  time 
after  the  expiration  of  one  year  from  the  death  of  the 
owner  of  any  land,  if  his  personal  representatives  have 
failed  on  the  request  of  the  person  entitled  to  the  land 
to  convey  the  land  to  that  person,  the  Court  may,  if  it 
thinks  fit,  on  the  application  of  that  person,  and  after 
notice  to  the  personal  representatives,  order  that  the 
conveyance  be  made,  or  in  the  case  of  registered  land, 
that  the  person  so  entitled  be  registered  as  proprietor  of 
the  land  either  solely  or  jointly  with  the  personal 
representatives  {m) . 

It  is  not  the  writer's  purpose  to  make   an  exhaustive  Effect  of  the 
comment  on  this  Act :  but  its  most  important  results 

{k)  Sect.  2  (3).  (0  Sect,  3  (1).  (m)  Sect.  3  (2). 
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may  bo  indicated.  The  first  of  these  is  to  assimilate  the 
devohition  of  the  legal  estate  in  freehold  lands  held  in 
fee  to  that  of  a  chattel  real  (»),  and  to  subject  such 
lands  to  the  same  liability  to  their  deceased  owner's 
debts  as  his  chattels  incurred  at  common  law,  though 
without  interfering  with  tlie  order  in  which  the  assets 
are  applicable  in  payment  of  debts  (o).     Then  the  per- 

(«)  There   is   this    distinction,  appointed,  they  derive  their  au- 

however  :  —  Pending  *hc  appoint-  thority    and    right    to    represent 

ment    of    an    administrator,    the  the   testator   from   the  will,   not 

chattels  ot  a  person  dying  intes-  from  the  Court  in  which  the  will 

tate  vested  formerly  in  the  ordi-  is  proved.     And  the  Act  provides 

nary,  and  afterw. -lids  in  tiie  judge  that  real  estate  shall  vest  in  the 

of  the  Court  of  Probate  and  now  legal  personal  representatives  in 

appear  to  vest  in  the  judges  of  the  the  same  manner  as  chattels  real 

High  Court  of  Justice  who  have  vest  in  them,  and  applies  to  real 

succeededtothe  jurisdiction  of  the  estate   the   law    with   respect   to 

judges   of    the    Probate    Court ;  dealing  with  chattels  real  before 

Stats  21  &  22  Vict.  c.  95,  s.  19  ;  36  probate.       Chattels  real   vest   in 

&  37  Vict.  c.  66,  ss.  11,  12,  16,  31,  the  executors  appointed  by  their 

34  ;    Pinmy    v.   Hunt,   6   Ch.   D.  owner's  will  immediately  on  his 

98;  Wms.  Pers.  Prop.  4ol — 4o4,  death;    and    the    executors    can 

lothed.  :  but  the  freehold  estates  dispose  of  them  before  probate  ; 

in  fee  simple  of  a  person  dying  Graysbrook  v.    Fox,  Plowd.    275, 

intestate  appear  still  to  vest  in  281  ;  Hensloe' s  Case,  9  Rep.  38a; 

the   heir   pending    the    appoint-  Woolley  v.  Clark,  5  B.  &  A.  744  ; 

ment    of   an   administrator.       In  Brazier    v.    Hudion,    8    Sim.    67. 

JoAw  V. /o/(«,  1898,  2  Ch.  .573,  576,  And   it  has   since   been   decided 

North,  J.,  held  that  since  the  com-  that  the  law  is  now  the  same  with 

mencement  of  the  Laud  Transfer  regard  to  real  estate ;  Re  Pauley 

Act,  1897,  real  estate  drrised  to  a  and  London  and  Provincial  Bank, 

man''s   executors   descends   to    the  1900,   1   Ch.  68.     But   were  this 

heir  pending  probate  of  the  will.  not  so,  it  does  not  appear  that 

But  this  appears  to  have  been  an  real  estate  devised  would  descend 

oversight.     Where  executors  are  to  the  heir  pending  probate.  ■¥• 

[o)  See  Pe  Jones,  1902,  1  Ch.  92.  This  is  as  follows  :  — 

1.  The   general   personal   estate    not    expressly   or  impliedly 

exempted. 

2.  Lands  expressly  devised  to  pay  debts,  whether  the  inherit- 

ance or  a  term  carved  out  of  it,  be  so  limited. 

3.  Estates  which  descend  to  the  heir,  whether  acquired  before 

or  after  the  making  of  the  will. 

4.  Real  or  personal  property  devised  or  bequeathed,  either  to 

the  heir  or  a  stranger,  charged  with  debts,  and  disposed 
of,  subject  to  such  charge;.  Ee  Salt,  1895,  2  Ch.  203; 
Me  Roberts,  1902,  2  Ch.  834. 

5.  General  pecuniary  legacies. 

6.  Specific  legacies  and  real  estate  devised,  whether  in  terms 

specific  or  residuary,  pro  rata. 

7.  Realandpersonalproportyover  which  the  testator  had  a  gene- 

ral power  of  appointment,  and  which  he  has  appointed, 
either  by  his  will  or  by  deed,  in  favour  of  a  voluntetr. 
See   2   Jarm.   Wills,    622,    4th  ed.  ;    Wms.   Real  Prop.  275—277, 
19th  ed.j  ^        .      ^_,  y    y-      ^         .    y~ 

■J   .^..: ^"jO^f  f   ^^  s:i 
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sonal  representcatives  are  iuvested  with  the  same  powers 
of  disposition  over  such  lands  as  they  have  at  common 
haw   witli  respect   to    chattels  real  {p)  ;    hut   with  the 
important  distinction  that  such  powers  are  not  exercise- 
able  by  some  or  one  only  of  several  joint  personal  repre- 
sentatives without  the  authority  of  the  Court.      And  it 
has  been  decided  that,  where  a  testator  appoints  several 
executors,   his   real   estate  vests  in  all  of  them  imme- 
diately on  his  death ;  so  that  if  any  one  of  them  do  not 
prove  the  will  and  do  not  renounce  probate,  the  others 
cannot  dispose  of  the  real  estate  without  his  concur- 
rence {q).        Where,    however,    the    testator    appoints 
general  executors  and  also  special  executors  (as  of  his 
assets  in  a  colony  or  foreign  country)  his  real  estate  in 
England  vests  in  his  general  executors  only,  who  can 
sell   and   convey  ^the   same    without   the   concurrence 
of  the  special  executors  (r).     The  Act  makes  it  equally 
necessary    for    executors   to    assent    to    a    devise    of 
land,  whether  specific  or' residuary  {s),  as  to  a  specific 
bequest  of  personalty.     And  it  seems  that  the  executors' 
assent  is  sufiieient^to  vest  in  the  deviseelhe  legal  estate 
in  the  devised  lands,  without  any^formal  conveyance,  as 
in  the  case  of  assent  to  iha  specific  bequest  of  a  chattel 


{p)  See   above,    pp.    178,    179,  bate  by  matter  in  pais ;  1  Wms 

189,  n.  (,r).  Exors.  281,  7th  ed.     Since,  there- 

(7)  Re  lau-lnj  cmd  Loiulun  luid  fore,   an  executor,   who   has  not 

Provincial  Haul.;  1900,  1   Ch.   -58.  proved,  cannot  disohiim  the  office 

EenuTiciatiou  of  probate  by  one  by  deed    or  conduct,   it    appears 

appointed  executor  is  equivalent  that   he   cannot    so    disclaim  the 

to    a    disclaimer   of   any  interest  estate    in    the    testator's    realty 

conferred  on  him  by  the  appoint-  vested  in  him  as  incident  to  that 

ment  in  the  testator's  estate,  real  office. 

or  personal  _;_see  Long  v.  Stjniex,  (r)    Me    Cohen's    Executors    and 

3    Hag-g-.     771,     774,     778  ;  ■  JiJe  London    County    Council,    1902.    1 

BirchuU,  40    Ch.    D.    43fi,    439  ;  Ch.  187. 

Re  Fisher  and  Hai<lett,  13  L.  R.  Ir.  (,.)  The  law  regards  every  de- 

646.     As  a  rule,    a  trust    estate  vise  of  lands  as  being-  in  effect 

may   be   disclaimed   by   deed   or  specific,  thoug-h  in  terms  it  may 

conduct,  as  well  as  by  matter  of  be  residunrv  ;  JLnsinan  v.  Fn/er 

record  ;     Re    Ilinhall,     uhi    sup.  L.   R.    3  Ch.   420  ;    Lanccfeld  v! 

But  it  should  be  n<  ted  that  an  Ifji/uldm,   L.    R     It)   Ch.    136;    2 

executor   cannot    renounce   pro-  Jarm.  Wills,  1431,  n.,  .5th  ed.' 


\V. 
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real  (f).  But  it  appears  that,  wliero  lands  are  not 
devised  but  suffered  to  descend,  tlio  legal  personal 
representatives  must  convey  tlie  same  to  the  lieir  {k). 
Having-  regard  to  the  provisions  of  tlie  Act  with  regard 
to  the  powers  of  several  executors  to  sell  or  transfer 
real  estate  and  tlie  right  of  the  heii*  or  devisee  to 
require  a  transfer  of  the  same  (r),  and  the  above-men- 
tioned decision  {>(•),  the  question  is  raised  whether  all 
those  appointed  executors  (save  such  as  have  renounced 
probate)  must  not  join  in  assenting  to  a  specific  devise  [x). 
It  seems  clear  that  tliey  must  all  join  in  a  conveyance 
of  the  real  estate  to  the  devisee  or  heir.  Where  the 
personal  representatives  convey  the  real  estate  to  the 
heir  or  devisee,  subject  to  a  charge  for  the  payment 
of  any  money  which  they  are  liable  to  pay(//),  and 
have  previously  issued  the  usual  statutory  advertise- 
ments for  creditors,  the  charge  does  not  extend  to  debts 
of  whicli  they  had  no  notice  at  the  time  of  conveyance  (s). 
The  devolution  of  the  beneficial  interest  in  lands  is  not 
altered  by  the  Act.  Such  interest  may  therefore  be 
devised  to  the  same  extent  as  before,  remains  subject  to 
the  law  of  dower  and  curtesy,  and  upon  intestacy 
descends  to  the  heir  or  escheats  according  to  the  law 
previously  in  force  [a) .  It  is  obvious  that  the  term  real 
estate  {b)  as  used  in  the  Act  must  receive  a  restricted 
interpretation.  Life  estates  are  real  estate  :  but  as  they 
cease  on  death,  of  course  they  do  not  pass  to  the  per- 


((■)  Above,  p.  179.  "H'  In  the  absence  of  any  decision, 

(m)  See  sect.  3(1), above,  p.  191.  it  cannot  safely  be  assumed  that 

{v)  Above,  p.  190.  this  is  now  the  law  with  regard 

(ic)  Above,  p.  193,  n.  (q).  to  realty. 

(x)  In  the   case  of  a  chattel,  (//)  See  above,  p.  191. 

real  or  personal,   assent  may  be  {z)  lie  Gary  and  Lottos  Contract, 

either  express  or  implied,  and  the  1901,  2  Ch.  463.     See  Wms.  Pers. 

assent  of  one  of  several  executors  Prop.  436,  437,  loth  ed. 

is  suflBcieut,  even  though  he  be  («)  Above,  pp.  174 — 177. 

himself  the  legatee  ;    Toicnson  v.  [b]  As  to  the  origin  and  mean- 

Ttckell,  3  B.  &  A.  31,  40;    Cok  v.  ing  of   the  term    "real  estate," 

Miles,    10    Hare,    179  ;    2    Wms.  see  Wms.   Real  Prop.  8,  25—29, 

Exors.   948,  1374  —  1378,  7th  ed.  181,531,  19th  ed. 
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sonal  representatives,  nor  are  they  made  liable  to  the 
deceased  owners'  debts.  It  is  submitted  that  the  key  to 
the  construction  of  the  Act  is  in  the  provision  that  real 
estate  shall  vest  in  tlie  personal  representatives,  notirifJi- 
Hfaiuluig  (onj  tcdmncntavy  disposition  (f).  This  seems  to 
show  that  the  Act  is  intended  to  apply  to  such  real 
estate  as  may  be  effectually  devised  by  will.  If  this  be  Estates  tail, 
so,  the  descent  of  estates  tail,  whether  legal  or  equitable, 
remains  unaffected  by  tlie  Act.  But  pending  the  deci- 
sion of  the  Court  on  this  point,  a  real  difficulty  is  raised 
by  the  unskilled  wording  of  the  Act  in  the  case  of 
estates  tail.  They  are  not  only  real  estate,  but  real 
estate  of  inheritance  in  the  hands  of  the  donee  ;  as  such, 
they  are  subject  to  the  law  of  dower  and  curtesy  [d)  ; 
and  they  are  charged  by  statute,  in  the  hands  of  the 
heir  in  tail  after  his  ancestor's  death,  with  debts  due 
from  the  ancestor  to  the  Crown  by  judgment,  recogni- 
zance, obligation  or  other  specialty,  although  the  heii* 
shall  not  have  been  comprised  therein  {e),  and  also  with 
all  arrears  and  debts,  if  any,  due  to  the  Crow^n  from  the 
ancestor  as  an  accountant  to  the  Crown  whose  yearly  or 
total  receipts  exceeded  three  hundred  pounds  (/).  Why 
then,  it  may  be  urged,  shall  not  estates  tail  vest  in  the 
deceased  owner's  personal  representatives  and  be  charged 
with  the  payment  of  all  his  debts,  according  to  the 
letter  of  the  Land  Transfer  Act  ?  It  is  probable,  how- 
ever, that  the  Court  will  consider  that  no  sufficient 
intention  is  expressed  in  the  Act  to  subject  estates  tail 
to  all  their  deceased  owner's  debts,  and  that  the  Act 
only  applies  to  devisable  real  estate.  But  the  point  is 
one  on  which  it  would  be  scarcely  safe  to  act  upon  a 
text-wTiter's  opinion.     The  Act  seems  to  apply  to  all  estates. 


(c)  Sect.  1  (1) ;  above,  p.  189.         on  the  Prerogative  of  the  Crown, 

999 
{d)  Above,  pp.  175,  176.  "  ^^^  g^^^     jg   j,^.^_    ^_    ^.    ^^^ 

(e)  Stat.  33  Hen.  VIII.  c.  39,       25  Geo.  III.  c.  35  ;  Chitty,  Pre- 
s.  52  (s.  75  in  Ruffhead) ;  Chitty       rogative,  294,  295. 

13  (2) 


196        OF  DEVOLUTION  ON  DEATH  AND  THE  DEATH  DUTIES. 

real  estate,  to  which  the  deceased  person  was  entitled 
for  his  own  benefit  in  equity,  and  which  he  might 
Copyholds.  devise  by  his  will.  As  regards  copyholds,  difficulties 
are  raised  by  the  wording  of  the  Act ;  which,  it  will  be 
observed,  is  different  from  that  of  the  statutes  govern- 
ing the  devolution  of  copyhold  estates  held  in  trust  or 
mortgage  (b) .  It  seems  clear  that  legal  estates  of  in- 
heritance in  copyholds  vested  in  one,  who  has  been  duly 
admitted  tenant  on  the  rolls,  for  his  own  benefit,  are  left 
to  pass  to  the  devisee  or  heir,  according  to  the  previous 
law  (c).  But  the  devolution  of  equitable  estates  in 
copyholds  is  far  from  plain.  Thus  where  lands  are 
vested  in  certain  tenants  on  the  rolls  in  trust  for 
another  simply  in  fee,  the  ccsfiii  que  trust  is,  as  we  have 
seen  [d),  entitled  alone  to  sell  the  whole  estate  both 
legal  and  equitable  in  the  lands  ;  and  in  such  case  an 
admission  by  the  lord  is  certainly  necessary  to  perfect 
the  purchaser's  title.  But  no  admission  or  act  by  the 
lord  is  necessary  to  effect  a  transfer  of  the  cestui  que 
trust'' a  equitable  interest  {e).  It  would  appear  that  the 
Act  is  intended  to  apply  to  such  devisable  estates  in 
copyholds  as  do  not  require  admission  or  any  act  by  the 
lord  to  perfect  the  title  of  a  purchaser  from  the  tenant 
thereof  of  the  tenant's  ou-n  interest :  otherwise  it  is 
difficult  to  see  that  the  Act  can  have  any  effect  in  the 
case  of  copyholds.  But  the  difficulty,  which  has  been 
pointed  out  in  the  case  of  a  trust  estate  in  copyholds 
under  a  simple  trust  in  fee,  is  even  more  marked  with 
regard  to  the  interest  of  an  unadmitted  surrenderee. 
Here  it  can  scarcely  be  denied  that  admittance  is 
necessary  to  perfect  the  title  of  a  purchaser  :  but  on  the 
other  hand  no  fine  is  payable  to  the  lord  by  reason  of 
any  transfer  of  such  interest  (,/').     Perhajis  the  solution 


(h)  Above,  p.  183.  {e)  Hall  v.  Bromloj,  3.')  Ch.  D. 

(c)  Above,  pp.  177,  178.  G42. 

[d)  Above,  pp.  131,  132.  (/")  Ibid. 
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of  the  diffioulty  may  be  found  in  the  fact  that  the  Act 
speaks  of  perfecting  the  title  of  a  purchaser  from  the 
cudomary  tenant;  and  it  may  be  considered  that  the 
tenant  on  the  rolls,  who  alone  is  liable  to  the  services 
and  customs  (,7),  is  the  only  person,  who  can  be  properly 
described  as  the  customary  tenant.  But  then  as  the 
tenant  on  the  rolls  may  have  an  estate  of  inheritance 
according  to  the  custom  at  law  (A),  so  any  person  for 
whom  he  is  trustee  enjoys  a  like  estate  in  equity;  and 
the  co^ui  que  trmt,  being  in  equity  the  tenant  of  a 
customary  estate,  may  be  considered  to  be  sufficiently 
designated  as  the  customary  tenant.  On  the  whole,  it 
seems  probable  that  the  Act  was  intended  to  regulate 
the  devolution  of  equitable  estates  in  copyholds.  And 
it  has  been  held,  since  the  above  remarks  were  printed, 
that  an  equitable  estate  in  fee  in  copyholds  passes  to 
the  legal  personal  representatives  under  the  Act  (/). 

It  has  been  held  that  the  Crown  is  not  bound  by  the  Real  estate 
Laud  Transfer  Act,  1897,  and  therefore  the  legal  estate  thfcro^''  *° 
in  lands  escheating  to  the  Crown  does  not  vest  in  the 
solicitor  to  the  Treasury,  who  takes  out  administration, 
as  nominee  of  the  Crown,  where  chattels  fall  to  the 
Crown  upon  intestacy  (.y  ).  But  it  does  not  appear  that 
this  decision  governs  the  case  of  an  escheat  to  a  common 
person.  Lands  liable  to  escheat  are  devisable  (/.•),  and 
are  also  assets  for  payment  of  the  deceased  tenant's 
debts  (/).  These  are  reasons  for  holding  that  lands 
liable  to  escheat  to  a  mesne  lord  will  vest  under  the 
above-mentioned  Act  in  the  executors  of  any  will  the 
tenant  may  have  made,  though  relating  to  personal  estate 
only,  or  in  his  administrator,  if  he  die  wholly  intestate. 

(//)  See  Wms.  Real  Prop.  478,  1899,  P.  40. 
19th  ed. 

(A)  Ibid.  455  sq.,  477.  (^)  f*^^  ^™'^-  ^^^al  Prop.  56, 

\i)   Tte SomeniUe  S;  Tunier's  Con-  ^^^'^  ^'^• 
tract,     1903,    W.    N.     153:     72  (;)  Evam   v.    Brou-n.    5    Beav. 

\-AcPhP'^-  ""^^  '-Tr'^^'  '9"^,  114;  Hughes  v.  WelU,  9  Hare,  749  ; 

(7)  I;i   the   Goods    of   Hartley,  Beak  v.  Symonds,  16  Beav.  406. 
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The  death 
duties. 


Sect.  2.   Of  the  death  (htties. 

We  now  come  to  the  subject  of  the  death  duties,  by 
whieli  term  the  taxes  imposed  on  the  succession  to  pro- 
perty after  death  are  commonly  referred  to.  As  we 
have  seen  (;;/)  it  is  the  duty  of  the  conveyancer  advising 
the  purchaser  to  see  that  none  of  these  remains  charged 
on  the  lands  sold.  A  short  account  of  these  duties  will 
not  therefore  be  out  of  place. 


Probate  duty.  The  earliest  of  the  death  duties  is  that  commonly 
called  probate  duty  («)  ;  which  was  a  stamp  duty  im- 
posed on  the  grant  of  probate  of  a  will  or  of  letters  of 
administration  in  respect  of  the  value  of  the  deceased 
person's  personal  estate  situate  within  the  jurisdiction 
of  the  Court  granting  the  probate  or  administration  (o). 
"Wills  of  real  estate  not  formerly  requiring  to  be 
proved  ( p) ,  probate  duty  was  never  payable  in  respect 
of  any  interest  in  land  to  which  the  testator  was  entitled 
as  real  estate,  whether  at  law  or  in  equity  (//).  It  was 
not  therefore  payable  on  lands  directed  by  will  to  be 
sold,  or  settled  by  the  testator  himself  on  a  revocable 
trust  for  sale  and  payment  to  himself  of  the  proceeds  {r). 
But  probate  duty  was  payable  in  respect  of  any  equit- 
able interest  in  lands  which  was  absolutely  impressed 
with  the  character  of  personalty,  as  the  interest  of  a 
vendor  of  lands  (s)  or  of  a  ceatid  que  tniat  under  an 
absolute  trust  for  sale  {t),  the  interest  of  a  partner  in 
real  estate  forming  part  of  the  partnership  assets  («), 


(m)  Above,  p.  140. 

(«)  See  Hanson,  Death  Duties, 
1,  10,  4th  ed. 

[o]  1  Wmfl. Exors.,pt.  i.bk  vii. 
pp.  617  sq.,  7th  ed. ;  Wms.  Pers. 
Prop.  431,  loth  ed. 

{p)  Above,"  p.  128. 

{q)  See  1  Wms.  Exors.,  pt.  i. 
bk.    vii.    pp.    617   ^q-,    7th    ed. ; 


Hanson,  Death  Duties,  274,  4th 
ed. 

()•)  Mat  son  v.  Swift,  8  Beav. 
368,  9  Jur.  521. 

(s)  A.-G.  V.  Briininnq,  8  H.  L. 

C.  243,  6  Jut.  N.  S.  1us3. 

[t)  A.-G.  V.  Lomas,  L.  R.  9 
Ex.  29. 

(«)  A.-G.  V.  Htibbuck,  13  Q.  B. 

D.  275. 
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or  real  estate  purchased  under  an  order  in  Lunaoj  with 
the  accumulations  of  the  income  of  a  lunatic's  person- 
alty and  declared  in  tlie  conveyance  to  belong  to  hiui 
as  personal  estate  (./■).  Leaseholds  for  years,  being  Leaseholds, 
chattels,  were  of  course  subject  to  probate  duty  (y). 
Purchasers  investigating  a  title  to  any  personalty,  Purchasers 
which  has  passed  by  will  or  on  intestacy,  are  not  con-  ?*^^"^.°o*   , 

,  .  .  J  5        ^    '^^^   '^"^     inquire  as  to 

cerned  to  mquire  whether  the  probate  duty  was  duly  payment  of 
paid.  Their  only  care  need  be  to  obtain  production  of  P"°^^^^ '^^^y- 
the  probate  copy  of  the  will  or  the  letters  of  administra- 
tion ;  neither  of  which  would  be  issued  until  the  duty 
was  paid  (s) .  Probate  duty  was  payable  by  the  executor 
or  administrator  (a)  :  it  was  not  made  a  charge  on  the 
property  according  to  the  value  whereof  it  was  levied. 
But  the  statute,  by  which  personalty  subject  to  a  general 
power  of  appointment  exercised  by  will  was  first  made 
liable  to  probate  duty,  provided  that  the  duty  so 
imposed  should  be  a  charge  on  the  property  in  respect 
of  which  it  was  payable  (b).  We  may  notice  that  an 
executor  may  lawfully  dispose  of  his  testator's  chattels, 
whether  real  or  personal,  before  obtaining  probate  (c)  ; 
he  may  be  obliged  to  do  so  to  obtain  money  to  pay  the 
necessary  duty.  In  such  case  a  purchaser  from  him 
would  take  the  property  sold  free  from  any  charge  of 
probate  duty  :  but  if  it  were  subsequently  necessary  to 
prove  the  executor's  title  to  make  the  sale,  the  probate 
of  the  will  would  be  the  only  evidence  available  in  a 
court  of  justice  {d).  Probate  duty  was  aboHshed  by  the 
Finance    Act,    1894(e),    and    estate   duty   substituted 


(x)     A.-G.     V.    Ailcshury,    12  W  1  Wms.  Exors.,pt.  i.  bk.  iv 

App   Cas^  672                               __  ch.  i.  §  2,  pp.  302  sq.,  7th  ed.  ; 

(y)    1  Wms.  Exors.,pt.  1.  bk.vii.  above,  p    192    n   [n) 

p.  622   n.    7th  ed  (rf)  Ibid.  ;  Fbmey  v.  Finney,  8 

{z)  See  stats.  5o  Geo.  III.  c.  184,  B.  &  C.  335  ;  Brazier  v.  Hudson 

ss   h8  45,47;  44  Vict.c.  12,  s.  30.  8    Sim.    67;    I'inney  y.  Ilnnt     6 

[a]  Stat.  55  Geo.  III.  c.   184,  Ch.  D.  98 

'■  'fl'  Qf  .   o.  .'•  .        ,  -         .    -  ^'^  ^*'^*-   ^7  &  -58  Vict.  c.  30, 

(A)  Stat.  23  \  let.  0.  lo,  ss.  4,  o.  ss.  1,  24,  and  First  Schedule 
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Legacj-  duty. 


Leaseholds. 


Legacies 
charged  on 
real  estate,  or 
the  proceeds 
of  sale  thereof. 


therefor  in  llic  case  of  persons  dying  aHw  the  1st  of 
August,  1894. 

Legacy  dut}'  is  payable  on  all  legacies,  wlietber  given 
specifically  or  in  one  sum  or  by  way  of  annuity  or  in 
any  other  form,  which  are  payable  out  of  the  testator's 
own  personal  estate,  or  any  personal  estate  over  which 
he  had  a  power  of  appointment ;  on  all  gifts  of  the 
residue  or  any  share  of  the  residue  of  a  testator's 
l^ersonal  estate ;  and  on  any  personal  estate  or  share 
therein  devolving  upon  intestacy  under  the  Statutes  of 
Distribution  (,/■).  But  appointments  by  will  under  a 
limited  power  of  appointment,  to  which  any  sum  of 
money  was  subjected  by  marriage  settlement  for  the 
benefit  of  any  persons  specially  named  as  the  objects  of 
the  power  or  of  the  testator's  issue,  were  exempted  from 
legaciy  duty  {g).  Leaseholds,  as  chattels,  were  originally 
subject  to  legacy  duty  :  but  by  the  Succession  Duty 
Act,  1853  (//),  they  were  made  liable  to  succession  duty 
instead.  Gifts  made  by  will  of  real  estate  In  npecie  were 
never  chargeable  with  legacy  duty.  But  legacy  duty 
was  payable  on  any  legacy  (whether  given  in  one  sum 
or  by  way  of  annuity  or  in  any  other  form  (?) )  charged 
upon  the  testator's  real  estate  or  given  out  of  any 
moneys  to  arise  by  the  sale,  mortgage  or  other  disposi- 
tion of  his  real  estate,  and  also  on  any  bequest  of  the 
whole  or  any  share  of  the  clear  residue  (after  deducting 
debts,  funeral  expenses,  legacies  and  other  charges  first 
made  payable  thereout,  if  any)  of  the  moneys  to  arise 
from  the  sale,  mortgage  or  other  disposition  of  any  real 


(/)  Stats.  36  Geo.  III.  c.  52, 
8.  2;  55  Geo.  III.  c.  184,  Sched., 
pt.  iii.,  amended  by  8  &  9  Vict. 
0.  76,  8.  4  ;  and  51  Vict.  c.  8, 
8.  21  (2);  Wms.  Pers.  Prop.  438, 
15th  ed.  The  rates  of  legacy 
duty  are  the  same  as  those  of 
succession  duty  ;  see  below. 

{(l)  Stat.  8  &  9  Vict.  c.  76,  s.  4. 


Such  appointments,  however,  give 
rise  to  a  liability  to  succession 
duty ;  see  below. 

ill)  Stat.  16  &  17  Vict.  c.  51, 
s.  19. 

(i)  Stat.  8  &  9  Vict.  c.  76,  s.  4, 
replacing  45  Geo.  III.  c.  28,  s.  4  ; 
36  Geo.  III.  c.  52,  s.  7. 
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estate  directed  (k)   hy  vnW  to  be  sold,  mortgaged  or 

otherwise  disposed  of  {/).     This  duty  was  not  charged 

by  statute  on  the  real  estate  in  question  {m),  but  was 

made  payable  by  the  trustees  to  whom  the  real  estate 

should  be  devised,  or  if  there  should  be  no  trustees  then 

by  the  persons  entitled  to  the  real  estate  subject  to  any 

such  legacy  (ii).     The  persons  for  the  time  being  entitled 

to  any  real  estate  charged  with  any  legacy  or  annuity 

given  by  will  might  therefore  be  liable  to  pay  the  legacy 

duty  thereon  (o).       But  purchasers  of  lands  devised  on 

trust  for  sale  or  otherwise  directed  by  will  to  be  sold 

took  them  free  from  any  charge  of  legacy  duty  imposed 

on  any  part  of  the  proceeds  of  sale  (p).     By  the  Inland  Legacies 

Revenue  Act,  1888  (</),  legacy  duty  shall  not  be  levied  reaf^^   °^ 


succession 


estate 
and  paid  in  respect  of  any  legacy  (r)  payable  or  having  ^lo^  liable  to 

effect  or  being  satisfied  out  of  or  charged  or  rendered  a  duty. 

burden  upon  the  real  or  heritable  estate  of  any  person 

dying  on  or  after  the  1st  of  July,  1888,  or  the  rents  or 

profits  thereof,  which   such  person  shall  have  had  any 

{k)  If  the  direction  for  sale  A.-G.  v.  Ilangles,  5  M.  &  W. 
were  absolute,  legacy  duty  be-  120;  ^.-6^.  v.  6'»«co.i:,  1  Ex.  7-t9  ; 
came  payable,  notwithstanding  Mules  v.  Jennings,  8  Ex.  830  ;  2 
that  the  beneficiary  elected  to  Wms.  Exors.,  pt.  iii.  bk.  v.  ch.  ii. 
take  the  property  in  ypccc,  as  pp.  1628—1630,  7th  ed.  ;  Han- 
real  estate;  A.-G.  v.  llolford,  1  son.  Death  Duties,  518,  4th  ed. 
Price,  426;  WiUiiumon  v.  Adv.-  {/)  Stat.  55  Geo.  III.  c.  184, 
Gen.,  10  CI.  &  Ein.  1.  If  the  Sched.,  pt.  iii.  These  duties  were 
direction  for  sale  'were  discre-  first  imposed  by  stat.  45  Geo.  III. 
tionary,  and  no  sale  was  made,  c.  28  ;  2  Wms.  Exors.,  jst.  iii. 
no  legacy  duty  was  payable  ;  bk.  v.  p.  1583,  7th  ed. 
A.-G.  V.  JIang/fs,  5  M.  &  W.  (m)  XjcI  v.  Ifcn/cg,  7  Price, 
120  ;  Adv.-Gen.  v.  Smith,  1  Macq.  253. 

760.       The   decisions    were   con-  («)  Stat.    45   Geo.    III.   c.    28, 

flicting  on  the  question  whether  s.  5. 

duty  was  payable  when  the  direc-  {o)  A.-G.  v.   Jaclson,  2  Cr.  & 

tion  for  sale  was    discretionary,  Jer.    101  ;    Sfoiv  v.   Luvoqjort,   5 

and  a  sale  took  place  in  conse-  B.  &  Ad.  35;t. 

quence.       If    in    such    case   the  (p)    Hanson,     Death     Duties, 

proceeds  of  sale  became  liable  to  441,  4th  ed. 

be  re-invested  in  the  purchase  of  (rj)  Stat.  51  Vict.  c.  8,  s.  21  (2). 

land,    or   applied   in   paying   off  (r)  A  gift  of  the  residue,  after 

incumbrances,  no  duty  was  pay-  payment  of  debts  or  other  charges, 

able :   but  if  the  proceeds  of  sale  of  the  moneys  to  arise  from  the 

became   divisible   as    personalty,  sale   of    real   estate  directed   by 

they  were  liable  to  legacy  duty.  will  to  be  sold  (above,  p.  200), 

See  He  Evans,  2  C.  M.  &  R.  200  ;  would  be  a  legacy. 
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right  or  power  to  cliargo,  burden  or  affect  with  the 
payment  of  money,  or  out  of  or  upon  any  moneys  to 
arise  from  tlie  sale,  mortgage  or  other  disposition  of  any 
such  real  or  heritahlo  estate  or  any  part  thereof  :  but 
succession  duty  shall  be  levied  and  paid  in  respect  of 
ever}'  such  legacy  as  a  surcession  to  personal  property. 
Legacy  duty  is  properly  pa3'able  by  the  executor  before 
the  legacy  is  paid  or  satisfied  (.s).  But  if  a  legatee  be 
put  into  possession  of  the  property  bequeathed  to  him, 
without  payment  of  the  legacy  duty,  he  will  become 
liable  to  the  Crown  for  the  duty  {f).  And  a  purchaser 
from  such  a  legatee  incurs  a  like  liability  («).  Pur- 
chasers from  legatees  of  property  subject  to  legacy  duty 
should  therefore  require  production  of  the  receipt  for 
payment  of  the  duty.  But  purchasers  from  executors 
selling  under  their  general  power  to  dispose  of  the 
testator's  personalty  are  not  concerned  to  inquii'e  as  to 
the  payment  of  legacy  duty  (.r). 

Succession  Succession  duty  was  made  payable  by  the  Succession 

duty.  Duty  Act,  1853  {//),  in  respect  of  the  succession  on  death 

on  or  after  the  19th  of  May,  1853,  to  the  beneficial 
interest  in  any  real  or  personal  property  (:;),  or  the 
income  thereof,  either  by  virtue  of  any  disposition  of 
the  property  or  on  devolution  by  law  (a)  :  except  in 
cases  where  legacy  duty  was  already  chargeable  in 
respect  of  the  succession  {/)).  It  is  the  disposition  or 
devolution  giving  rise  to  the  succession  (not  the  succes- 
sion  itself)    which   creates   the   liability  to   succession 


(,s)  Stat.    36   Geo.    III.    c.   52,  for  the  purposes  of  this  Act,  the 

88.  6,  36.  teim  real  property  includes  lease- 

(t)  Sect.  6.  hold  hereditaments,  and  the  term 

{u)  Bryan   v.   Menisioii,    3  Jur.  pcrsonn  I  proper  1 1/ does  not;  sect.  I. 

N.     S.    '473  ;     Hanson,     Death  (a)  Sects.  2,  10,  54. 

Duties,  409.  (V;)  Sect.    18.     But   leaseholds, 

(x)  See  above,  p.  200.  as    we    have    seen,    wore    made 

(y)  Stat.  16  &  17  Vict.  c.  51.  chargeable  with  succession  duty, 

[z)  In    the    construction,    and  instead  of  legacy  duty. 
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duty  (c)  :    but  no   duty  is  payable  in  respect    of    any 

interest    in   property    vmtil    some    person    has   become 

entitled  thereunder  in  possession  {(J).    If  therefore  lands  Lands  settled 

be  settled  on  one  for  life  with  remainder  in  tail  or  in  *°^'  ^'^°  '"^"^ 

fee,  a  liability  to  succession  duty  on  the  death  of  tlie 

tenant  for  life  is  immediately  created  :  but  the  duty  is 

not   payable   until   his  death  {e).     Succession  duty  of 

((')  See  sect.  2,  whicli  is  in  these  words: — "  Every  past  or  future 
disposition  of  property,  by  reason  whereof  any  person  has  or  shall 
become  beneficially  entitled  to  any  property  or  the  income  thereof 
upon  the  death  of  any  pei'son  dying  after  the  time  appointed  for  the 
commencement  of  this  Act,  either  immediately  or  after  any  interval, 
either  certainly  or  contingently,  and  either  originally  or  by  way  of 
substitutive  limitation,  and  every  devolution  by  law  of  any  beneficial 
interest  in  property,  or  the  income  thereof,  upon  the  death  of  any 
person  dying  after  the  time  appointed  for  the  commencement  of  this 
Act,  to  any  other  person,  in  possession  or  expectancy,  shall  be  deeiued 
to  have  conferred  or  to  confer  on  the  person  entitled  by  i-easou  of 
any  such  disposition  or  devolution  a  '  succession '  ;  and  the  term 
'  successor  '  shall  denote  the  person  so  entitled  ;  and  the  term 
'  predecessor '  shall  denote  the  settlor,  disponer,  testator,  obligor, 
ancestor,  or  other  person  from  whom  the  interest  of  the  successor 
is  or  shall  be  derived."  By  sect.  10,  duty  is  charged  on  such 
"successions"  at  the  following  rates: — Where  the  successor  is  to 
the  predecessor — 

(1)  Lineal  issue  or  ancestor,  1^.  per  cent. 

(2)  Brother  or  sister,  or  descendant  of  a  brother  or  sister,  3^ 

per  cent. 

(3)  Brother  or  sister  of  the  father  or  mother,  or  descendant  of 

such  brother  or  sister,  51.  per  cent. 

(4)  Brother  or  sister  of  the  grandfather  or  grandmother,  or 

descendant  of  such  brother  or  sister,  6/.  per  cent. 

(5)  In    any    other    degree    of    collateral    consanguinity,    or    a 

stranger  in  blood,  10^.  per  cent. 

A  person  chargeable  with  succession  duty,  who  shall  have  been 
married  to  any  wife  or  husband  of  nearer  consanguinity  than  himself 
or  herself  to  the  predecessor,  pays  the  same  rate  of  duty  only  as  such 
wife  or  husband  would  have  been  chargeable  with  ;  sect.  1 1 . 

No  succession  duty  is  payable  where,  if  the  succession  were  a 
legacy,  the  successor  would  be  exempt  from  legacy  duty  (as  on 
a  succession  by  a  husband  to  a  wife,  or  vlee  versa,  or  i>y  any  member 
of  the  royal  family)  ;  or  where  the  whole  succession  or  successions 
derived  from  the  same  predecessor  and  passing  on  any  death  to  any 
person  or  persons  shall  not  amount  in  money  or  principal  value  to 
100^.  ;  see  sect.  18  ;  stats.  55  Geo.  III.  c.  184,  Sched.,  pt.  iii.  ; 
52  Vict.  0.  7,  s.  10  (2). 

Where  property  becomes  subject  to  a  trust  for  any  charitable  or  Property 
public  purposes  under  any  disposition  which,  if  made  in  favour  of  an   subject  to 
individual,  would    confer    on    him    a    succession,  succession    duty  is  charitable  or 
payable  in  respect  of  such  property,  upon  its  becoming  subject  to   public  trusts, 
such  trusts,  at  the  rate  of  10/.  per  cent,  on  the  amount  or  principal 
value  thereof  ;  stat.  16  &  17  Vict.  c.  51,  s.  16. 

{d)  Stat.  16  &  17  Vict.  c.  51,  s.  20. 

(e)  See  sects.  15,  20. 
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course   becomes   chargeable    on 


Devise  or 

descent. 


Joint  tenants 

beneficially 

entitled. 


Exercise  of 
powers  of 
appointment. 

Increase  of 
benefit  by 
extinction  of 
charge,  &c. 


Succession 
subject  to 
prior  charge, 
&c.  not 
created  by  the 
successor. 


a  testator's  dealli  in 
respect  of  tlie  devise  of  any  beneficial  interest  he  had  in 
any  real  or  leasehold  property,  or  if  a  man  die  intestate, 
in  respect  of  the  devolution  of  his  real  estate  to  the  heir 
or  of  his  leaseholds  to  the  persons  entitled  under  the 
Statutes  of  Distribution  ( /').  The  duty  is  also  payable 
on  succession  to  any  beneficial  interest  in  any  property 
by  I'eason  of  the  survivorship  prevailing  in  the  case  of 
persons  jointly  entitled  (g).  And  succession  on  death 
under  an  exercise  of  a  power  of  appriintraent,  whether 
general  or  limited,  is  as  well  chargeable  with  duty  as 
succession  under  a  direct  disposition  (//).  Succession 
duty  is  furtlier  payable  in  respect  of  the  increase  of 
benefit  accruiDg  to  any  person  uj)on  the  extinction  or 
determination  of  any  charge,  estate  or  interest,  to  which 
his  property  is  subject,  and  which  is  determinable  by 
the  death  of  any  person  or  at  any  period  ascertainable 
only  by  reference  to  death  (/)  ;  for  example,  on  the  cesser 
by  death  of  a  renteharge  granted  to  one  for  life.  And  if 
property,  in  respect  of  which  succession  duty  is  payable, 
be  subjectto  any  priorcharge,  estate  or  interest  not  created 
by  the  successor  himself,  by  reason  whereof  the  successor 
shall  not  be  presently  entitled  to  the  full  enjoyment  or 
value  thereof,  the  duty  in  respect  of  the  increased  value 


(/)  22  k  23  Car.  11.  c.  10  ;  1 
Jac.  II.  c.  17,  s.  7. 

iff)  Stat.  IG  &  17  Vict.  c.  51, 
8.  3. 

(//)  Succession  under  powers 
of  appointment  is  provided  for 
partly  by  sect.  2  and  partly  by 
sect.  4  ;  see  notes  thereto  in 
Hanson's  Death  Duties,  .575  sq., 
594  fq.,  4th  ed.  ;  Ee  Lovelace,  4 
De  G.  &  J.  340.  In  the  case  of 
limited  powers,  the  succession  is 
deemed  to  be  derived  from  the 
donor  of  the  power  as  prede- 
cesf-or  ;  sect.  4.  And  the  general 
rule  is  the  same  in  the  case 
of  general  powers  ;  Charlton  v. 
A.-G.,  4  App.  Gas.    427.      But 


by  sect.  4,  on  the  exercise  of  a 
general  power  which  has  taken 
effect  on  a  death  occurring  after 
the  commencement  of  the  Act, 
the  ap2)oiutor  is  to  be  deemed  to 
be  entitled  to  the  property  ap- 
pointed as  a  succession  derived 
from  the  donor  of  the  power. 
If  in  such  a  case  the  appoint- 
ment be  made  to  take  effect  on  a 
death  (as  if  it  be  exercised  by 
wilL  or  being  exercised  by  deed 
its  operation  be  suspended  until 
the  determination  of  some  life 
interest),  the  appointee  will  take 
the  property  as  a  succession  de- 
rived from  the  appoiutor  ;  A.-G. 
V.  Upton,  L.  R.  1  Ex.  224. 
(i)  Sect.  5. 
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accruing  upon  the  determination  of  sucli  charge,  estate 
or  interest  shall,  if  not  previously  paid,  compounded  for 
or  commuted,  be  paid   at  the  time  of  such  determina- 
tion (/.•).     And  to  prevent  evasion   of  the  Act,  where  Disposition 
any  disposition  of  property,  not  being  a  bond  fide  sale  btiitfirto  the 
and  not  conferring  an  interest  expectant  on  death,  has  grantor  for 

T  -\  •l^     l^  f  p  terra  of  life. 

been  made  with  the  reservation  or  assurance  or  or  con- 
tract for  any  benefit  to  the  grantor  or  any  other  person 
for  any  term  of  life  or  for  any  other  period  ascertainable 
only  by  reference  to  death,  succession  duty  is  charged 
on  the  determination  of  such  benefit  in  respect  of  the 
increase  so  caused  of  beneficial  interest  in  the  property  (/)  ; 
and  succession  duty  is  made  payable,  where  any  dispo-  Disposition  to 
sition  of  property  has  been  made  to  take  effect  at  a  aperiod^ascer- 
period  ascertainable  only  by  reference  to  the  date  of  the  tainable  only- 
death  of  any  person  dying  on  or  after  the  19th  of  May,  to  death. 
185-J,  and  also  where  any  disposition  of  property  pur-  Immediate 
ports  to  take  effect  presently  or  under  such  circumstances  gubject  tcT 
as  not  to  confer  a  succession,  but  by  the  effect  or  in  secret 

„  ,  ,   ,         ,  aTantjement 

consequence  oi  any  engagement,  secret  trust,  or  arrange-  that  thebene- 
ment  capable  of  beino^  enforced  in  a  court  of  law  or  ^.^Y'^^  ?^,?'^'^\ 

'  .         "  _  ship  shall  not 

equity,  the  beneficial  ownership  of  such  property  shall  pass  till  death. 
not  bom  fide  pass  according  to  such  disposition,  but  shall 
in  fact  devolve  to   any   person   on  death,  or  at  some 
period  ascertainable  only  by  reference  to  death  {m) . 

Where  any  person  shall  take  a  succession  under  a  Succession 

disposition  made  by  himself,  then,  if  at  the  date  of  such  "^4®f  ^  ^^^' 
,  ^     ,  ,  ''  .  position  made 

disposition  he  shall  have  been  entitled  to  the  property  by  the  succes- 
comprised  in  the  succession  expectantly  on  the  death  of  ^°^  ^™^^  ' 
any  person  djang  on  or  after  the  19th  of  May,  185-5, 
and  such  person  shall  have  died  during  the  continuance 
of  such  disposition,  he  shall  be  chargeable  with  duty  on 
his  succession,  at  the  same  rate  as  he  would  have  been 
chargeable  with  if  no  such  disposition  had  been  made  : 

(A-)  Sect.  20.  Johnson,  1903,  1  K.  B.  617. 

(/)   Sect.     7.     See    A.-G.     v.  {>»)  Sect.  8. 
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but  a  succfssor  sliall  not  in  any  otliercase  be  cbargeable 
with  duty  upon  a  succession  taken  under  a  disposition 

Extinction  of   made  by  himself.     And  no  person  shall  be  cliargeable 

charge,  &c.,        -^^    |  i  ,  ^      ^^  |.|^g  extinction  or  determination  of  any 

created  by  . 

the  successor    charge,  estate,  or  interest  created  by  himself,  unless  at 

^^'^^'  the  date  of  the  creation  thereof  he   shall   have   been 

entitled  to  the  property  subje 'ted  thereto  expectantly 

on  the  death  of  some  person  dying  on  or  after  the  19th 

of  May,  1853  (ii).     The  case  contemplated  by  the  former 

Under  a  re-      part  of  this  enactment  is  illustrated  by  the  resettlement 

settlement  of    ^^  ^^^^^^g  limited  to  a  father  for  life,  with  remainder  to 

lands  by  ,    m    i     •  i    i  t 

tenants  for       his  son  in  tail,  the  estate  tail  being  assured  by  a  dis- 
Ufe  and  in  tail,  ^^^^j^j^j^g  ^qq^^  according  to  the  regular  practice,  to  such 
uses  as  the  father  and  son  shall  jointly  appoint,  and  the 
lands  being  limited  by  the  resettlement  to  the  father  for 
life,  with  remainder  to  the  son  for  life,  with  remainder 
to  trustees  for  a  term  to  raise  portions  for  the  son's 
younger  children,  with  remainder  to  the  son's  first  and 
other  sons  successively  in  tail.     In  such  case,  whatever 
were  the  date  of  the  resettlement,  if  the  father  died  on 
All  succeed-     or  after  the  1 9th  of  May,  IS-YS,  the  son  succeeding  him 
tenau^t  for^life  ^^  tenant  for  life  became  liable  to  succession  duty  at  the 
take  under  a     game  rate  as  he  would  have  paid  if  there  had  been  no 
th?traant  in^  resettlement,  all  uses  limited  under  the  resettlement  to 
*^^^-  arise  after  the  father's  death  being  regarded  as  taking 

effect  out  of  the  original  estate  tail  and  therefore  as 
created  by  a  disposition  made  by  the  son,  whose  estate 
tail  was  barred  (o) .  The  son's  children  therefore  become 
liable  to  succession  duty  on  his  death,  in  respect  of  their 
estates  or  portions,  as  on  a  succession  from  their  father ; 
and  if  the  son's  issue  should  fail,  and  any  collateral 
relations  succeed  to  any  estates  or  portions  under  limi- 
tations in  their  favour  contained  in  the  resettlement,  they 
will  in  their  turn  be  liable  to  succession  duty  according 

(«)  Stat.  16  &  17  Vict.  c.  51,  {u)  A.-G.  v.  SiltJwrp,  3  H.  & 

B  12.  Ah  to  the  last  proviso,  see  N.  424  ;  Jirai/biooke  \.  A.-G.,  9 
Re  Peyton,  7  H.  &  N.  265.  H.  L.  C.  150. 
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to  tlie  degree  of  their  rclationsliip  to  tlie  tenant  in  tail. 

And  if  on  a  resettlement  by  tenants  for  life  and  in  tail,  Even  though 

the  lands  are  limited  to  such  uses  as  they  shall  jointly  unXr  powers 

appoint  or  as  other  persons   shall  appoint,  and  any  of  created  by  the 

1  -Pi  1  -in  T      •!     1    resettlement, 

sucli  powers  is  aiterwards  exercised,   all  uses  limited 

under  the  power  to  arise  after  the  tenant  for  life's  death 

are  considered,  for  the  purposes  of  succession  duty,  to 

take  effect  out  of  the  estate  tail  and  to  be  created  by  a 

disposition  made  by  the  tenant  in  tail  (p). 


Where  succession   duty  is  payable   on   any  personal  Assessment  of 
property  (other  than  leaseholds) ,  it  is  to  be  assessed  and  duty  on 
paid  in  the  same  manner  as  if  such  personal  property  personalty. 
were  a  legacy  bequeathed   by  the   predecessor  to  the 
successor  ((7).     If  therefore  the  successor  becomes  abso- 
lutely entitled  to  such  property,  duty  is  chargeable  on 
the  principal  value  thereof  (r)  ;  whilst  in  the  case  of 
annuities  and  successive  interests  the  duty  is  chargeable 
as    on   legacies   given    in    similar   form  (.s).       By   the  On  real  or 
Succession  Duty  Act,  the  duty  on  a  succession  to  real  ^^^^'^^o^'i 

•^  '  '^  property, 

or  leasehold  property  was  made  payable  on  the  value 

(to  be  calculated  according  to  the  tables  in  the  schedule 

to  the  Act  {f)  )  of  an  annuity  equal  to  the  annual  value  (u) 

{p)  Re  Feyton,  7  H.  &  N.  265  ;  it  was  held  that  no  succession  duty 

A.-G.  V.  Floi/er,  9  H.  L.  C.  477;  was  payable;  A.-G.  v.  St/to/,  11 

A.-G.  V.  tSipiythc,  ib.  497;  A.-G.  H.  L.  C.  2o7.     Succession  duty 

V.  Cecil,  L.  R.  5  Ex.  'lib  ;    CharJ-  is  payable  in  respect  of  the  suc- 

ton  V.  A.-G.,  4  App.  Cas.  427.  cessor's  interest  in  the  net  pro- 

{q)  Stat.   16  &  17  Vict.  c.  51,  ceeds  of  sale  of  any  timber,  trees  Timber, 

s.  32.  or  wood    (not  being  coppice   or 

(>•)  Stat.    36   Geo.   III.  c.   52,  underwood),    comprised    in    the 

s.  23.  succession    and    s,ol(l ;    sect.     23. 

(a)  Stat.    36   Geo.   III.   c.    52,  But   where    the    successor    sells 

ss.    8,    10 — 12,     14  ;     Ciiddon    v.  the    land    and    growing    timber 

Ciiddon,  4  Ch.  D.  583;  A.-G.  v.  together,    whether   at   one   price 

Aherdiur,  1892,  2  Q.  B.  684.  or  at  separate  prices,  it  is  not  the 

{t)  Stat.   16  &  17  Vict.    c.   51,  practice  of  the  office  to  demand 

s.  si .  duty  on  the  proceeds  of  the  sale  of 

(?<)  As  to  the  rules  for  ascer-  the  timber  either  from  vendor  or 

taining   such    annual   value,    see  purchaser,  or  to  demand  duty  if 

sects.  22,  25,  25,  28,  34.     Where  the    purchaser   subsequently  cut 

the   annual    value,    at    the    time  the     timber  ;      Hanson,     Death 

•when  the  successor   became    en-  Duties,   669,  4th  ed.     Succession 

titled  in  possession,  was  nothing,  duty  is  not  payable  in  respect  of 
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TVTiere  the 
successor  is  a 
corporation, 
ifcc. 


Property  sub- 
ject to  public 
or  charitable 
trusts. 

Where 
Buccession 


of  sucli  propert}'  during  the  successor's  life,  or  for  any 
less  period  during  wliich  be  might  Le  entitled  ;  and  tlie 
duty  was  requii-ed  to  be  paid  by  eight  equal  half  yearly 
instalments,  commencing  at  the  end  of  twelve  months 
after  the  successor  should  have  become  entitled  to  the 
beneficial  enjoyment  of  the  property  {x).  But  if  the 
successor  sliotild  die  before  all  such  instalments  should 
have  become  due,  then  any  instalment  not  due  at  his 
decease  should  cease  to  be  payable ;  except  in  the  case 
of  a  successor  who  should  have  been  competent  to 
dispose  by  will  (,y)  of  a  continuing  interest  in  snch 
propertj^  in  which  case  the  instalments  unpaid  at  his 
death  should  be  a  continuing  charge  on  such  interest  in 
exoneration  of  his  other  property,  and  should  be  pay- 
able by  the  owner  for  the  time  being  of  such  interest  (s). 
But  where  any  body  corporate,  company  or  society 
should  become  entitled,  as  successors,  to  any  real  or 
leasehold  property,  the  duty  in  respect  thereof  was 
required  to  be  assessed  on  the  principal  value  of  such 
property  (r/) .  And  succession  duty  Avas  made  payable 
on  the  principal  value  of  any  property  becoming  subject 
on  the  death  of  any  person  to  a  trust  for  any  charitable 
or  public  purposes  [b).     By  the  Finance  Act,  1894  (c), 


Advowson.  any  advowsou  or  church  patron- 
age comprised  in  any  succession, 
unless  the  same  or  some  right 
of  presentation  or  other  interest 
therein  be  disposed  of  for  money 
or  money's  worth  by  or  in  con- 
cert with  the  successor,  when  he 
is  chargeable  with  duty  on  the 
amount  or  value  of  the  proceeds 
of  such  disposition  ;  sect.  24. 

{z)  By  Stat.  51  Vict.  c.  8,  s.  22, 
the  successor  has  the  option  of 
paying  half  the  succession  duty 
by  four  equal  annual  instalments, 
commencing  at  the  end  of  a  year 
after  entering  upon  enjoyment, 
and  the  other  half  either  upon 
the  day  of  payment  of  the  last 
of  such  instalments,  or  by  four 
further  annual  instalments  with 


interest  at  4/.  per  cent,  on  the 
amount  remaining  unpaid. 

{>/)  A.-G.  x.Hallctt,  2H.  &N. 
368. 

(z)  Stat.  16  &  17  Vint.  c.  51, 
s.  2i ;  see  sect.  1,  above,  p.  202, 
^-  iff)- 

(a)  Sect.  27.  In  such ca.ses  the 
duty  was  payable  by  the  same 
instalments  as  upon  a  natural 
person's  succession  to  an  estate 
in  fee  simple. 

{/>)  Sect.  16  ;  above,  p.  203, 
n.  (e).  This  duty  is  ajiparently 
payable  immediately  and  not 
by  instalments ;  Hanson,  Death 
Duties,  640,  4th  ed. 

(c)  Stat.  57  &  58  Vict.  c.  30, 
s.  18. 
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succession  duty  is  now  made  payable  on  the  principal  duty  now 
value  (less  the  estate  duty  created  Ly  that  Act  and  the  chargeable  on 
expenses  of  paying  the  same)  of  any  real  or  leasehold  value'SS 
pro])erty  [d],  if  the  successor  is  "  competent  to  dispose  est^tr^"^*^ 
of  the  property,"  that  is  to  say,  if  he  is  a  person  having 
"  such  an  estate  or  interest  therein  or  such  general  power 
as  would,  if  he  were  sni  juris,  enable  him  to  dispose  of 
the   property,  including   a   tenant  in  tail,  whether  in 
possession  or  not  "  {e).  In  such  ease  the  succession  duty 
is  made  "a  charge  on  the  property"  (,/■),  and  is  payable 
by  the  same  instalments  and  with  the  same  interest  as 
are  authorized  by  the  Act  in  the  case  of  estate  duty  on 
real  property  {g). 


Succession  duty  is  a  first  charge  on  the  interest  of  the  Charge  of 
successor  and  of  all  persons  claiming  in  his  right  in  all  ^uc^cession 
the  real  or  leasehold  {h)  property  in  respect  whereof  the    ""  ^ 
duty  is  assessed ;  and  is  a  first  charge  on  the  interest  of 
the  successor  in  the  personal  property  (other  than  lease- 
holds) in  respect  whereof  the  duty  is  assessed,  while  the 
property  remains  in    the   ownership  or  control  of  the 
successor,  or  of  any  trustee  for  him  or  of  his  guardian 
or  committee,  or  tutor  or  curator,  or  of  the  husband  of 
any  wife  who  is  the  successor.     Succession  duty  is  also  Succession 
a  debt  due  to  the  Crown  from  the  successor,  having,  in  ^"^^  ^  Crown 
the  case  of  real  or  leasehold  property  comprised  in  any 
succession,  priority  over  all  charges  and  interests  created 
by  him  :  but  the  duty  does   not  charge  or  affect  any 
other  real  or  leasehold  jDroperty  of  the  successor  than  the 

[d]    The  Act  says  "real  pro-  and     proper     legal    sense  ;    see 

perty  "  :  but  it  is  presumed  that,  sect.  G. 

sect.   18  being  an  amendment  of  (e)  Sect.  22  {2a). 

the  Succession  Duty  Act,   1853,  (/)  Sect.  18  ;  cf.  the  language 

the  terms  used  therein  bear  the  of    sect.    42    of    the    Succession 

meanings   attached    to    them    in  Duty  Act. 

that    Act    (see    above,    p.    202,  {g)  Sect.   18  ;    see  sect.  6   (8), 

n.    {z));  although   elsewhere    in  stated  below, 

the  Finance  Act,  1894,  the  term  {h)  See  sect.   1,  above,  p.  202 

real  property  is  used  in  its  usual  n.  (2).                                                   ' 

w.  14 
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Where  settled  property  comprised  iu  such  succession.  Wliere  any 
under  a  power  Settled  real  or  leasehold  property  comprised  in  a  succes- 
of  sale.  g^Qjj   jg    sQJjject   to    any  power  of   sale,  exchange,  or 

partition,  exercisable  with  the  consent  of  the  successor, 
or  by  the  successor  with  the  consent  of  another  person, 
he  is  not  disqualified  by  the  charge  of  dut}'  on  his 
succession  from  effectually  authorizing  by  his  consent 
the  exercise  of  such  power,  or  exercising  any  power  with 
proper  consent,  as  the  case  may  be,  and  in  such  case  the 
duty  is  charged  substitutively  upon  the  successor's 
interest  in  all  real  or  leasehoLl  property  acquired  in 
substitution  for  the  property  before  comprised  in  the 
succession,  and  in  the  meantime  upon  his  interest  also 
in  all  moneys  arising  from  the  exercise  of  any  such 
power,  and  in  all  investments  of  such  moneys  (?'). 

Persons  The  following  persons,  beside  the  successor,  are  per- 

for  successk)n  tonally  accountable  to  the  Crown  for  succession  duty, 
duty.  but  to  the  extent  only  of  the  property  or  funds  actually 

received  or  disjDOsed  of  by  them  respectively ;  that  is  to 
say,  every  trustee,  guardian,  committee,  tutor,  or  ciu-ator, 
or  husband,  in  w^hom  respectively  any  property,  or  the 
management  of  any  proj)erty,  subject  to  such  duty,  is 
vested,  and  every  person  in  whom  the  same  is  vested  by 
alienation  or  other  derivative  title  at  the  time  of  the 
succession  becoming  an  interest  in  possession.  All  such 
persons  are  authorized  to  compound  or  pay  in  advance 
or  commute  any  duty,  and  retain  out  of  the  property 
subject  to  any  such  duty  the  amount  thereof,  or  to  raise 
such  amount,  and  the  expenses  incident  thereto,  at 
interest  on  the  security  of  such  property,  with  power  to 
give  effectual  discharges  for  the  same,  and  such  security 
shall  have  priority  over  any  charge  or  incumbrance 
created  by  the  successor.  In  the  event  of  the  non- 
payment of  such  duty  as  aforesaid  every  person  so 
made  accountable  will  be  a  debtor  to  the  Crown  in  the 

(i)  Sect.  42. 
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amount  of  the  unpaid  duty  for  wliich  he  is  so  account- 
able (/•). 

Where  the  interest  of  any  successor  in  any  personal  Duty  on 
property  (other  than  leaseholds)   shall  before  he  shall  guccessious  to 
have  become  entitled  thereto  in  possession,  have  passed  personalty, 
by  reason  of  death  to  any  other  successor  or  successors, 
then  one   duty  only  shall  be  paid  in  respect  of  such 
interest,  and  shall  be  due  from  the  successor  who  shall 
first  become  entitled  thereto  in  possession ;    but  such 
duty  shall  be  at  the  highest  rate  which,  if  every  such 
successor  had  been   subject  to  duty,  would  have  been 
payable  by  any  one  of  them  (/).     Where,  at  the  com-  Duty  payable 
mencement  of  the  Succession  Duty  Act,  any  reversionary  Interests '  ° 
property  expectant  on  death  was  vested,  by  alienation  transferred 
or  other  derivative  title,  in  any  person  other  than  the  Succession 
person  originally  entitled  thereto  under  any  such  dis-  ^^^7  ■^^^• 
position  or  devolution  as  is  mentioned  in  the  second 
section  of  this  Act  (/;?),  the  person  in  whom  such  property 
was  so  vested  was  made  chargeable  with  duty  in  respect 
thereof  as  a  succession  at  the  same  time  and  at  the  same 
rate  as  the  person  so  originally  entitled  would  have  been 
chargeable  with  if  no  such  alienation  had  been  made  or 
derivative  title  created.  And  where  after  the  commence-  After  the  Act. 
ment   of    this   Act,    any   succession    shall,    before   the 
successor  shall  have  become  entitled  thereto   or  to  the 
income  thereof  in  possession,  have  become  vested  by 
alienation  or  by  any  title  not  conferring  a  new  succession 
in  any  other  person,  then  the  duty  payable  in  respect 
thereof  shall  be  paid  at  the  same  rate  and  time  as  the 
same  would  have  been  payable  if  no  such  alienation  had 
been  made  or  derivative  title  created.     Where  the  title  Acceleration 
to  any  succession  shall  be  accelerated  by  the  surrender  gu^g^j^ 
or   extinction    of  any   prior  interests,    then   the    duty  merger,  &c. 
thereon  shall  be  payable  at  the  same  time  and  in  the 
same  manner  as  such  duty  would  have  been  payable  if 

(A-)  Sect.  44.  (0  Sect.  14.  (w)  Above,  p.  203,  n.  (c). 

14(2) 


212 


OF  DEVOLUTION  ON  DEATH  AND  THE  DEATH  Dl'lTES. 


BO  such  acceleration  had  taken  place  (//).  For  example, 
if  land  be  limited  to  A.  for  life  with  remainder  to  B.  in 
fee,  succession  duty  will  he  payable  on  the  death  of  A., 
but  not  till  then ;  notwithstanding  that  A.  release  his 
life  estate  to  B.,  or  join  with  B.  in  soiling  and  convey- 
ing, either  by  a  direct  grant  of  their  estates  or  in 
exercise  of  a  power  created  by  such  a  grant,  the  land  to 
C.  in  fee  (o).  Suppose  also  that  in  such  case,  no  sale 
having  been  made,  B.  died  before  A.  and  his  remainder 
in  fee  came  by  descent  or  devise  to  D.,  then  no  suc- 
cession dut}^  would  be  payable  by  I),  until  A.'s  death, 
because  vmtil  then  he  would  have  no  interest  in  pos- 
session (p).  But  in  this  event,  what  duty  would  be 
payable  by  D.?  It  will  be  observed  that  the  Act  does 
not  expressly  provide  for  the  case  of  a  "  succession  "  to 
ferring  anew  real  or  leasehold  property  becoming  vested  in  another, 
before  falling  into  possession,  by  some  title  which  dors 
confer  a  new  succession ;  as  in  the  case  put.  It  was 
considered  by  Jessel,  M.  E,.,  that  the  intention  of  the 
Act  was  to  impose  one  duty  only  in  such  cases  charge- 
able on  the  succesi-or,  who  actually  became  entitled  in 
possession,  according  to  his  relationship  to  the  j)re- 
decessor,  from  whom  he  immediately  derived  his  suc- 
cession (q).  But  this  construction  of  the  statute  was 
repudiated  in  the  case  of  Wolverton  v.  A.-G.  in  the 
House  of  Lords  (r),  and  was  not  followed  in  the  case  of 
A.-G.  v.  Nortliumhcrland  (.s).  That  was  the  case  of  a 
sale  by  A.  and  B.,  tenant  for  life  and  remainderman,  in 
exercise  of  a  power  created  by  them,  to  C.  in  fee.     C. 


Succession 
devolving  by 
title  con- 


(«)  Sect.  15.  This  section  has 
no  application  where  estates  for 
life  and  in  fee  in  remainder 
limited  in  default  of  appointment 
are  extinguished  by  an  appoint- 
ment to  the  remainderman  ;  and 
in  such  case  the  former  liability 
to  succession  duty  is  removed  ; 
A.-G.  V,  bdborne,  1902,  1  K.  B. 
388. 

(o)  See  Harding  v.  Harding,  2 


GiflF.  597;  S.-G.  v.  Lmc  Rever- 
sionary Interest  Societij,  L.  R.  8 
Ex.  233  ;  Re  Cooper  and  Allen''s 
Contract,  4  Ch.  D.  802,  825  ; 
A.-G.  V.  Northumbirlnnd,  1903, 
2  K.  B.  71. 

{p)  Above,  p.  203. 

\q)  Re  Cooper  and  AUen^  Con- 
tract, 4  Ch.  D.  802,  823,  826. 

(?•)   1898,  A.  C.  535,  bh\—hb\. 

(«)   1903,  2  K.  B.  IX.c.^^ -? 
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died  in  A.'s  lifetime,  having  devised  the  land  to  E., 
who  thus  becoming-  entitled  in  possession,  paid  duty  as 
upon  a  succession  from  C.  It  was  nevertheless  held 
that,  upon  A.'s  death,  E.  was  liable  to  pay  succession 
duty  again,  because  the  land  was  subject,  by  virtue  of 
the  disposition  which  limited  the  land  to  B.  after  A.'s 
death,  to  a  liability  to  succession  duty  on  that  event  [f), 
and  could  only  be  dealt  with  by  A.,  B.  or  0.  subject  to 
this  liability.  It  seems,  therefore,  that  where  land  has 
been  settled  on  A.  for  life  with  remainder  to  B.  in  fee, 
and  this  remainder  has  devolved  by  descent  or  devise  on 
D.  in  A.'s  lifetime,  D.  will  on  A.'s  death  be  chargeable 
with  the  succession  duty  attaching  on  the  land  by  virtue 
of  the  original  settlement  thereof  on  B.,  and  also  with 
the  duty  payable  by*  virtue  of  the  devolution  or  dis- 
position of  the  land  on  or  to  himself  from  B. 

The  interest  of  any  successor  in  moneys  to  arise  from  Real  or  lease - 
the  sale  of  real  or  leasehold  property  under  any  trust  s^ttltd'on^''*^ 
for  sale  thereof,  if  not  chargeable  with  legacy  duty  (k),  trust  for  sale, 
is  chargeable  with  succession  duty  as  personalty ;  unless 
the  moneys  are  subject  to  any  trust  for  the  re-invest- 
ment thereof  in  the  purchase  of  other  real  or  leasehold 
property  to  which  the  successor  would  not  be  absolutely 
entitled,  when  they  are  chargeable  with  succession  duty 
as  realty  (r).     The  interest  of  any  successor  in  personal  Personalty 
property   (other  than  leaseholds),  which  is  subject  to  trust  for  in- 
any  trusts  for  the  investment  thereof  in  the  purchase  of  "^'estment  m 

•^  ^  .  real  or  lease- 

real  or  leasehold   property,  so  lar  as  the  same  is  not  hold  property. 

chargeable  with  legacy  duty,  is  chargeable  with  succes- 
sion duty  as  personalty,  if  the  successor  Avould  be  abso- 

{t)  Above,  p.  202.  payable    during   the   period  for 

,  ,     .,  nnn    oAi  which  he  is  entitled  and  equal  in 

(«)  Above,  pp.  200,  201.  ^^^^^^  ^^  ^^^  .^^^^^  ^^  ^^^^  ^^^^^ 

{v)  Stat.  16  &   17  Vict.  c.    51,  property   in    its   actual   state   of 

8.    '29.      In   the   latter   case,   the  investment  at  the  time  when  the 

su'jcessor'a  interest  is  considered  successor  becomes  entitled  in  pos- 

to  be  of  the  value  of  an  annuity  session. 
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lutely  entitled  to  the  pitrchased  property 
then  as  realty  («•). 


l)ut  if  not, 


Power  to  com- 
pound or  com- 
mute succes- 
sion duty. 


Charge  of 
succession 
duty  formerly 
not  barred  by 
lapse  of  time. 

May  now  be 
barred  as 
against  pur- 
chasers or 
mortgagees. 


Tlie  Commissioners  of  Inland  llevenue  are  autho- 
rized to  compound  an}^  succession  duty  payable  (.r)>  to 
receive  the  same  in  advance  at  a  discount  {//),  and  at 
their  discretion,  on  application  made  hy  any  person  who 
is  entitled  to  a  succession  in  expectancy  or  would  be 
accountable  for  the  duty  if  the  same  were  then  in  pos- 
session, to  commute  the  duty  presumptively  payable  in 
respect  of  such  succession  for  a  certain  sura  to  be 
presently  paid  (z) . 

The  Crown  not  being  bound  by  the  Statutes  of  Limi- 
tations as  to  charges  on  lands  (a)^  its  lien  on  any  lauds 
for  succession  duty  was  not  formerly  liable  to  be  barred 
by  lapse  of  time.  But  it  is  enacted  by  the  Inland 
llevenue  Act,  1889  (/>),  that,  notwithstanding  the  42nd 
section  of  the  Succession  Duty  Act,  1853  (r),  or  any 
other  provision  contained  in  that  Act,  real  property  (c/), 
or  any  estate  or  interest  therein,  shall  not,  as  against  a 
purchaser  for  valuable  consideration,  or  a  mortgagee, 
remain  charged  with  or  liable  to  payment  of  any  sum 
for  succession  duty  or  temporary  estate  duty  (e)  after 
the  expiration  of  six  years  from  the  date  of  notice  to  the 
Commissioners  of  Inland  Revenue  of  the  fact  that  the 
successor,  or  any  person  in  his  right  or  on  his  behalf,  has 


(it)  Sect.  30.  In  the  latter  case 
the  successor's  interest  is  con- 
sidered as  equal  to  the  value  of 
an  annuity  payable  during  the 
pL-riod  for  which  he  is  entitled 
and  equal  in  amount  to  the  in- 
come of  the  trust  property  in  its 
actual  state  of  investment  at  the 
time  when  the  successor  becomes 
entitled  in  possession. 

(x)  Sect.  39. 

(y)  Sect.  40. 

(z)    Sect.    11   ;    stat.    43    Vict. 

C.    14,  8.   11. 


(«)  stats.  3  &  4  Will.  IV.  c.  27, 
s.  40  ;  37  &  38  Vict.  c.  57,  s.  8  ; 
Wms.  Real  Prop.  566,  19th  ed. 

(i)  Stat.  52  Vict.  c.  7,  s.  12(1). 

(c)  Above,  pp.  209,  210. 

(d)  As  this  enactment  is  in 
effect  im  ameudment  of  sect.  42 
of  the  Succession  Duty  Act,  18.33, 
it  seems  that  the  term  "real  pro- 
perty" must  hero  iuclude  lease- 
holds; see  above,  pp.  202,  n.  (z), 
209,  n.  {d). 

{r)  See  below. 
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become  entitled  in  possession  to  his  succession  or  to  the 
receipt  of  the  income  and  profits  thereof,  or  from  the 
date  of  the  first  payment  by  such  successor  or  person  of 
any  instalment  or  part  of  the  duty,  in  case  the  successor 
shall  not  have  availed  himself  of  the  option  given  to  him 
by  the  Inland  Eevenue  Act,  1888  (/),  or  after  two  years 
from  the  time  for  the  payment  by  such  successor  of  the 
last  instalment  or  part  of  the  duty,  if  he  has  availed 
himself  of  such  option,  or,  in  the  absence  of  any  such 
notice  or  payment,  after  the  expiration  of  twelve  years 
from  the  happening  of  the  event  (whether  before  or 
after  the  passing  of  the  Inland  Eevenue  Act,  1889) 
which  gave  rise  to  an  immediate  claim  to  such  duty,  or 
if  such  period  of  twelve  years  expires  within  six  years 
from  the  date  of  the  passing  of  this  Act,  then  after  the 
expiration  of  six  years  from  the  last-mentioned  date  {g). 

Succession  duty  being  made  a  charge,  as  above  men-  Conveyancer's 

1      •    ,         L    •  ^    ^^  duty  as 

tioned(/0,  on  the  successor's  mterest  m    any  real  or  j,egards 

leasehold  property,  the   conveyancer  advising  on  title  J^^^^^^^ssion 

should  of  course  call  for  the  production  of  the  receipts 

for  succession  duty  in  every  case  in  which  it  appears 

from  the  abstract  that  such  duty  became  payable.     In  IJesc^ent  or 

the  cases  of  succession  to  land  upon  death  and  intestacy, 

(/)  Above,  p.  208,  n.  (x).  redemption.     By  sect.  12  (2),  the 

(«)  By  sect.    12  (2),  the  duty  above  enactment  is  not  to  lessen 

(if  any)  unpaid  at  the  expiration  or    affect    any    liability   of    any 

of  such  period  of  six  years  or  of  successor  or  accountable  person, 

twelve  years  or  six  years,  as  the  other  than  the  purchaser  or  mort- 

case  may  be,  shall  be  payable  and  gayree,     to     payment     of     duty 

paid  by  the  successor  or  the  per-  whether   out  of  money   received 

sons  mentioned  as  accountable  in  on    any    sale    or    mort-age,    or 

sect    44  of  the  Succession  Duty  otherwise:    but   a  purchaser  or 

Act'   other   than   the    purchaser  mortgagee    .shall     not,     for    the 

or   mort'^agce,  and  shall  become  purpose  of  obtaining  the  exemp- 

charged^substitutively  upon  any  tion  conferred  by  the  above  en - 

other  estate  or  interest  comprised  actment,    be  bound   to    see   that 

in  the  succession  of  the  successor  the  duty  is  discharged  out  of  the 

remaining  vested  in   him.  or  in  money  or  other  consideration  paid 

any  person  in  his  right  or  on  his  or  given  as  the  consideration  for 

behalf  other  than  the  purchaser  the  sale  or  mortgage, 
or    mortgagee,  and    in    case    of  ,;,^  Above,  p.  209. 

a  mortgage  upon  the   equity  ot 
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or  under  a  devise  giving  immediate  possession  on  the 
testator's  death,  the   liability  to  succession  duty  is  a 
comparatively  simple  matter ;  as  the  duty  tlien  becomes 
payable  and  charged  on  the  successor's  interest  directly 
"WTiere  lands     after  the  death.    But  where  lands  are  settled  on  one  for 
euccessiv^e    '^^  ^^^®    ^^^    others   in   remainder,  the    conveyancer  must 
interests.         always  have  regard,  not  only  to  the  duty,  if  any,  payable 
when  the  tenant  for  life  comes  into  possession,  but  also 
to  that    which   will   become   payable    on  liis  death  or 
on  the  death  of  any  of  the  remaindermen  entitled  for 
Liability  to      life  Or   in   tail.     As  we  have  seen  (?'),   the  disposition 
by  ^rd^s-       creating  the  settlement  gives  rise  to  a  liability  to  succes- 
position.  sion  duty  in  respect  of  the  estates  limited  by  the  settle- 

ment in  remainder  expectant  on  a  death ;  and  this 
liability  at  once  attaches  on  such  estates,  as  against  all 
persons  who  may  subsequently  take  them :  although 
the  liability  is  not  required  to  be  satisfied  until  the 
Sale  of  a  estate  affected  by  it  falls  into   possession.     Thus   the 

reversion!^  °^    purchaser  of  an  estate  in  remainder  or  reversion  expec- 
tant on  death  takes  subject  to  the  liability  to  pay  the 
succession  duty  when  the  estate  shall  fall  into  possession; 
and   he  cannot  require  the  vendor,  in  the  absence  of 
special  stipulation,  to  procure  this  liability  to  be  dis- 
charged, the  tax  being  regarded  as  an  incident  of  the 
Sale  by  tenant  estate,  not  as  an  incumbrance  (./).     So  when  lands  are 
remainder-       sold   by   a   tenant  for  life   and  remainderman  in  fee 
™^°"  together,  each  conveying  his  own  estate,  the  purchaser 

takes  subject  to  the  liability  to  succession  duty  on  the 
death  of  the  tenant  for  life,  the  time  for  payment  of 
such  duty  not  being  accelerated  by  the  merger  of  the 
life  estate ;  and  this  is  also  the  case  where  a  tenant  for 
life  and  remainderman  in  fee  have  created  a  joint 
power  of  appointment  by  grant  of  their  estates  and 
then   conveyed    to    a    pm-chaser    in   exercise   of   such 


(i)  Above,  pp.  202,  203,  212,  213. 

[J)   Cooper  V.  Trewby,  28  Beav.  194^/?«-  fx^jt^j^-^c^^ ^ 
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power  (k).  In  these  cases,  however,  if  the  vendors 
simply  contracted  to  sell  an  estate  in  fee  without  showing 
the  liability  to  succession  duty,  the  purchaser  could 
require  them  to  procure  the  duty  to  be  commuted  or 
otherwise  to  indemnify  him  against  its  payment  (/), 
But  if  they  contracted  to  sell  as  tenant  for  life  and 
remainderman  selling  together,  then  it  seems  that  the 
purchaser  would  have  to  bear  the  charge  of  succession 
duty,  in  the  absence  of  stipulation  to  the  contrary  {m). 

We  have  seen  (ii)  that,  where  settled  lands  comprised  Sale  of  settled 

in  a  succession  are  subject  to  a  power  of  sale,  which  is  I'^^'^s  under  a 
,  ■'  '^  '  power  of  Bale, 

exercised,  any  succession  duty  charged  on  tlie  lands  is 

to  be  charged  substitutively  on  the  successor's  interest 
in  all  lands  acquired  with  and  interim  investments  of 
the  purchase  money.  This  provision  seems  to  point 
only  to  such  powers  of  sale  as  were  usually  contained  in 
settlements  before  the  Settled  Laud  Act,  1882,  took 
effect  (o),  where  the  purchase  money  is  required  to  be 
laid  out  in  buying  other  lands  to  be  settled  to  the  same 
uses.  On  the  exercise  of  such  a  power,  the  purchaser 
takes  the  lands  free  from  any  succession  duty  then 
actually  payable  and  charged  on  any  estate  defeated 
by  the  exercise  of  the  power,  as  where  the  lands  are 
sold  before  payment  of  all  the  instalments  of  the  duty 
payable  on  the  succession  of  a  tenant  for  life  in  posses- 
sion. The  purchaser  also  takes  the  lands  free  from  all 
liability  to  succession  dvity  on  the  death  of  the  tenant 
for  life  or  any  remainderman  entitled  under  the  settle- 
ment ;  because,  by  the  exercise  of  such  a  power,  all  the 
estates  limited  by  the  settlement  in  default  of  ajipoint- 
ment  under  the  power  of  sale  are  utterly  extinguished, 
so  that  nothing  is  left,  to  be  charged  with  duty,  of  any 

(A)  See  above,  p.   212  ;  A.-G.  {in)   1  Dart,  V.  &  P.  31". -T^' 

V.  Northumberland,  1903,  2  K.  B.  /  \    av  mn 

7l.,.^iri^,/^c,4  ^c.o6  .  W  ^^""^e,  p.  210. 

[1)  See   Re  Kidd  and   Gibbon's  (o)    Wms.     Real     Prop.     383, 

Contract,  1893,  1  Ch.  695.  19th  ed. 
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estate  so  limited  in  remainder  (/;).  It  was  held  in  one 
case,  where  lands  subject  to  a  jointure  rentcharge  were 
settled  with  a  power  of  sale,  so  that  the  exercise  of  the 
power  could  not  affect  the  jointure,  and  the  lands  were 
sold  under  the  power,  that  the  purcliaser  would  take 
free  from  all  claims  for  succession  duty  (7).  This  deci- 
sion was  pronounced  by  a  late  eminent  conveyancer  to 
be  manifestly  wrong  (r)  ;  and  it  is  obvious  that  there 
was  a  liability  to  succession  duty,  in  respect  of  the 
cesser  of  the  jointure  (-s),  and  that  this  liability  was 
capable  of  attaching  not  only  to  the  estates  defeated 
but  also  to  those  estates  limited  by  the  exercise  of  the 
power.  Still  the  liability  did  affect  the  estates  limited 
by  the  settlement  in  default  of  ajopointment  under  the 
power  of  sale,  although  the  duty  was  rather  chargeable 
than  actually  charged  thereon ;  and  it  is  not  altogether 
surprising  that  the  judges  considered  that,  according  to 
the  spirit  of  the  Act,  the  duty  in  question  was  to  be 
charged  on  the  investments  of  the  purchase  money. 
Sale  under  the  When  settled  lands  are  sold  under  the  powders  conferred 
lltaSs  Act.  V  the  Settled  Estates  Act,  1877,  the  estates  limited  by 
the  settlement  are  defeated  in  like  manner  as  if  the 
lands  had  been  sold  under  an  express  power  of  sale  (f)  ; 
and  charges  and  claims  of  succession  duty  are  therefore 
charged  substitutively  on  the  investments  of  the  pur- 
chase money  to  the  same  extent  as  on  a  sale  under  an 
Sale  under  the  express  power  {/().  Salcs  made  under  the  powers  given 
SeuledLand  ^^  ^^^  Settled  Land  Act,  1882  (v),  appear  to  have  the 
Trust  for  sale,  same  effect.  Where  lands  have  been  assured  to  trustees 
upon  trust  for  sale,  whether  by  deed  or  will,  any  suc- 

{p)  Re  Warner'' s  Settled  Estates,  (/•)     Davidson,     Prec.     Conr., 

17  Ch.  D.  711,  713 ;  and  see  Ray  vol.  ii.  pt.  i.  p.  313,  4th  ed. 

V.  Fung,  5  B.  &  A.  561  ;  Doe  d.  (.v)  See  above,  p.  204. 

Wigan  v.  Jones,  10  B.  &  C.  459  ;  [t)  Stat.   40  &  41  Vict.   c.    18, 

Skedes  v.  Shearhj,  3  My.   k.  Cr.  s.  22. 

112 ;  Sug.  Pow.  478— 481, 8th  ed. ;  («)  Re  Warncr\  Settled  Estates, 

^.-6^.v..SWio)-w,  1902, 1K.B.38S.  17  Ch.  D.  711. 

(q)  Bugdale  v.  Meadmcs,  L.  R.  (v)  See  stat.  45  &  46  Vict.  c.  38, 

i)  Eq.  212  ;   6  Ch.  501.  ps.  3,  20. 


OF  DEVOLUTION  ON  DEATH  AND  THE  DEATH  DUTIES.        219 

cession  duty,  which  may  hecome  payable  by  virtue  of 
the  disposition,  will  be  chargeable   on  the  successor's 
beneficial  interests  in  the  proceeds  of  sale  {ir),  not  on 
the  lands  assured.     Any  person  purchasing  lands  from 
such  trustees  will  therefore  take  them   free   from  any 
charge    of    succession    duty  imposed   on  the   purchase 
money,  and  appears  to  be  under  no  obligation  to  see 
that  any  such  duty  is  paid.     If,  however,  the  persons  Election  to 
beneficially  entitled  under  a  trust  for  sale  of  lands  should  gnds^asTurtd 
elect  to  take  the  lands  in  specie,  the  succession  duty  will  on  trust  for 
then  become  charged  or  chargeable  on  their  interests  in 
the  lands  ;  and,  as  no  person  can  by  his  own  election 
diminish  his  liability  to  the  Crown  for  duty,  it  appears 
that  in  such  eases,  wherever  the  successor  would  have 
been  liable  to  succession  duty  on  the  principal  value  of 
his  interest  in  the  proceeds  of  sale,  his  interest  in  the 
lands  elected  to  be  taken  in  -yjecie  will  be   chargeable 
with  no  less  an  amount  of  duty  (x).      Here  we  may 
observe  that  the  discharge  from  succession  duty  given 
in  favour  of  a  purchaser  or  mortgagee  by  the   Inland 
Eevenue  Act,  1889  (//),  at  the  end  of  twelve  years  after 
the  duty  became  payable,  is -only  accorded  in  the  absence 
of  notice  to  the  Commissioners  or  payment  of  part  of 
the  duty.     This   raises  the  question  whether,  if  such 
notice  were  received  or  payment  made  towards  the  end 
or  even  after  the  expiration   of  the  period  of  twelve 
years,  the  time  for  extinguishing  the  charge  would  not 
start  from  the  date  of  such  notice  or  payment  (//).     It 
does  not  appear  therefore  that  a  conveyancer  advising 
a  purchaser  can  safely  omit  to  inquire  as  to  the  pay- 
ment  of   all   succession   duty,   which   became  payable 
more  than   twelve  years  before  the  contract  for  sale. 
The  proper  course  seems  to  be  to  call  for  the  production 
of  the  receipts  for  such  duty  in  the  usual  way.     And 

(«-•)  Above,  pp.  209,  213. 

{z)  See  A.-G.  v.  liolford,  1  Price,  426  ;  above,  p.  213. 

iy)  Stat.  52  Vict.  c.  7,  s.  12  (1) ;  above,  p.  214. 
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it  is  apprehended  that  the  Act  in  question  does  not 
exonerate  the  vendor  from  the  obligation  of  producing 
such  receipts  ;  he  must  prove  the  discliarge  of  an  in- 
curabraneo  by  payment,  if  he  can.  If  he  cannot,  he 
may  tlieu  allege  that  the  defect  is  cured  by  a  Statute 
of  Limitations;  and  it  will  be  for  the  purchaser's 
advisers  to  consider  whether  their  client  is  protected  by 
the  Act. 

Account  duty.  Under  the  Inland  Revenue  Act,  1881  (s),  as  amended 
by  the  Inland  Revenue  Act,  1889  (r/),  certain  voluntary 
dispositions  of  j^ersonal  property,  including  leaseholds 
and  the  proceeds  of  sale  of  real  estate  settled  on  trust 
for  sale  {b),  gave  rise,  on  the  death  of  the  disposing  partj', 
to  a  liability  to  payment  of  stamp  duty  at  the  same 
rate  as  probate  duty  on  the  value  of  the  property  dis- 
posed of .  These  dispositions  were  (1)  Donatioiics  iiiorfis 
causa  made  by  persons  dying  on  or  after  the  1st  of  June, 
1881  ;  (2)  any  immediate  gift,  at  law  or  in  equity, 
not  made  bond  Jide  twelve  months  before  the  donor's 
death  (c)  ;  (-3)  any  gift,  whenever  made,  of  any  property, 
of  which  bond  fide  possession  and  enjoyment  shall  not 
have  been  assumed  by  the  donee  immediately  upon  the 
gift  and  thenceforth  retained,  to  the  entire  exclusion  of 
the  donor,  or  of  any  benefit  to  him  by  contract  or 
otherwise  {d)  ;  (4)  any  voluntary  disposition  ie)  vesting 
any  property  in  the  disposer  jointly  with  any  other 
person  so  that  the  beneficial  interest  therein,  or  in  some 
part  thereof,  passes  or  accrues  by  survivorship   on   the 

(r)  Stat.  44  Vict.  c.  12,8.  38,  Act  of  1889.  See  .i.-G'.  v.  Won-aU, 

passed  3rd  June,  1881.  1895,  1  Q.  B.  99. 

(a)  Stat.   52  Vict.  c.   7,  s.   11,  (r>)  Including,    by  the   Act   of 

passed  31st  May,  1889.  1889,   "any  purchase  or  invest- 

{b)  A.-G.     V     Lodd,     1894,     2  ment  effected  by  the  person  who 

Q.  B.  150.  was  absolutely   entitled    to    the 

[c)  Twelve  was  substituted  for  property,  either  by  himself  alone, 
three  by  the  Act  of  1889.  See  or  in  concert  or  by  arrangement 
A.-G.  V.  Jacobs  Smith,  1895,  2  with  any  other  person."  See 
Q.  B.  341.  A.-G.    V.    Ellis,    1895,    2    Q.  B. 

[d)  No.  (3)  was  added  by  the       466. 
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disposer's  death  to  such  other  person  ;  (•^■)  any  voluntary 
settlement  made  by  deed  or  other  instrument  not  taking 
effect  as  a  will,  whereby  an  interest  for  life  or  deter- 
minable by  death  in  the  property  settled  is  expressly  or 
impliedly  reserved  to  the  settlor,  or  whereby  the  settlor 
has  reserved  to  himself  the  right,  by  the  exercise  of  any 
power,  to  restore  to  himself,  or  to  retain  the  absolute 
interest  in  such  property  ( /)  ;  (6)  any  declaration  of  trust 
in  favour  of  a  volunteer  made,  with  like  reservations  in  the 
settlor's  favour,  in  writing  or  otherwise,  notwithstanding 
in  the  case  of  a  deed  or  other  instrument,  that  the  same 
was  made  for  valuable  consideration  as  between  the 
settlor  and  some  person  other  than  the  volunteer  (g)  ; 
and  (7)  any  policy  of  assurance  effected  on  a  donor's 
life,  and  kept  up,  either  wholly  or  partly,  for  the  benefit 
of  a  donee,  whether  nominee  or  assignee  {//).  The  duty 
so  charged  was  commonly  called  account  duty  ;  because 
every  person,  who  as  beneficiary,  trustee  or  ofherivise 
acquired  possession  or  assumed  the  management  of  any 
personal  property  included  in  any  of  the  above-mentioned 
voluntary  dispositions,  was  bound  to  deliver  to  the  Com- 
missioners of  Inland  Revenue  an  account  of  such 
property,  duly  stamped  according  to  the  amount  of 
duty  payable,  within  six  calendar  months  after  the 
death  of  the  disposing  party  ;  on  pain,  in  case  of  default, 
of  being  liable  to  pay  double  the  duty  as  a  debt  to  the 
Crown  recoverable  by  any  of  the  means  in  force  for  the 
recovery  of    probate,    legacy   or   succession   duties  (?). 

(/)  See    Grossman    v.    E.,    18  Q.  B.  545  ;  A.-G.  v.  Jacobs  Smith, 

Q.    B.    D.    256;  A.-G.  v.  Ifri/-  1895,  2  Q.  B.  341. 

uood,  19  Q.  B.  D.  326  ;  He  Croft,  {h)  Nos.  (6)  and  (7)  were  added 

1892,  1  Ch.  652.  by  the  Act  of  1889.     No  account 

{ff)  The  ordinary   trusts   in   a  duty   was  payable  if   the  donee 

marriage  settlement  of  the  wife's  kept  up  the  policy;  Lord  Adco- 

property  for  her  next  of  kin,  in  catey.  Fleming,  ltS97,  A.  C.  145. 

default    of    children,    fall    under  (;)  Stat.   44  Vict.  c.  12,  ss.  39, 

this  description:  A.-G.  v.  Theo-  40.     Thus,  the  duty  was  payable 

bald,  24  Q.  B.  D.  557.     See  also  by  the  donee  not  by  the  donor,  or 

A.-G.  V.  Chapman,  1891,  2  Q.  B.  out  of  his  estate;  lie  Foster,  1897, 

526  ;   A.-G.   v.    Gosling,   1892,  1  1  Ch.  484. 
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Account  duty  was  not  otherwise  charged  on  the 
property,  in  respect  of  which  it  might  become  payable  : 
hut  it  will  be  observed  that  purchasers  acquiring  pos- 
session of  property  subject  to  a  claim  for  account  duty 
might  apparently  be  liable  to  pay  tlie  duty.  Account 
duty  was  abolished  by  the  Finance  Act,  1894  {k),  and 
estate  duty  substituted  therefor,  as  regards  deaths 
occurring  af/er  the  1st  of  August,  1894  (/i). 


Abolition  of 
leoracy  and 
succession 
duty  at  H  per 
cent.,  where 
probate  or 
account  duty- 
paid — 
And  where 
estate  duty 
paid. 
Small  estates. 


Under  the  Inland  Revenue  Act,  1881,  legacy  or  suc- 
cession duty  at  the  rate  of  1/.  per  cent.  (/)  became  no 
longer  payable  in  respect  of  any  property  on  the  value 
of  which  either  probate  or  account  duty  had  been 
paid  {»/).  And  by  the  Finance  Act,  1894  {n),  legacy  or 
succession  duty  at  the  rate  of  1/.  per  cent,  shall  not  be 
levied  in  respect  of  property  chargeable  with  estate  duty 
under  that  Act.  By  the  same  Acts  certain  small  estates 
were  exempted  from  the  payment  of  legacy  and  suc- 
cession duty  (o). 


Additional 
succession 
duty. 


By  the  Inland   Revenue  Act,  1888  (;;),   additional 
succession  duties  were  imposed  on  successions  on  deaths 


{k)  Stat.  57  &  58  Vict.  c.  30, 
ss.  1,  24,  and  First  Schedule. 

(I)  See  above,  pp.  200,  n.  (/), 
203,  n.  (c). 

(m)  Stat.  44  Virt.  c    12,  s.  41. 

{n)  Srat.  57  &  58  Vict.  c.  30, 
8S.  1.  24,  and  First  Schedule. 

(o)  By  Stat.  41  Vict.  c.  12, 
ss.  33,  36,  where  the  gross  value 
of  the  personal  estate  of  a  de- 
ceased person  did  not  exceed 
3U0/.,  probate  or  administration 
might  be  granted  on  payment  of 
a  fixed  stamp  duty  of  SO.v.,  and 
such  payment  would  be  in  full 
satisfaction  of  any  claim  to  legacy 
or  succession  duty  in  respect  of 
the  same  estate.  By  Stat.  37  & 
58  Vict.  c.  30,  s.  16,  where  the 
gross  value  of  the  property,  real 
or  personal,  in  res^^ect  of  which 
estate  duty    is   payable   on  the 


death  of  a  testator  or  an  intestate, 
exclusive  of  property  settled 
otherwise  than  by  his  will,  does 
not  exceed  500/.,  probate  or  ad- 
ministration may  be  granted  on 
payment  of  a  fixed  duty  of  30*. 
or  oO»\,  according  as  the  gross 
value  does  not  or  does  exceed 
300/.  ;  and  where  the  net  value 
of  such  property  does  not  exceed 
1,000/.,  and  this  fixed  duty  or 
estate  duty  has  been  paid 
thereon,  no  legacy  or  succession 
duties  shall  be  payable  under  the 
will  or  intestacy  in  respect  of  the 
deceased  person's  estate. 

(p)  SUt.  51  Vict.  c.  8,s.  21  (1). 
These  duties  were  at  the  rate  of 
1/.  per  cent,  on  the  succession  of 
any  lineal  i>sue  or  ancestor  and 
1/.  lOs.  per  cent,  in  other  cases. 
See  above,  p.  203,  n.  (c). 
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occm-ring  on  or  after  the  1st  of  July,  1888;  except  in 
the  case  of  leaseholds  passing  by  will  or  devolution  by 
law,  or  property  on  which  account  duty  was  payable. 
These  duties  were  abolished  by  the  Finance  Act,  1894  (q), 
as  regards  deaths  occurring  after  the  1st  of  August, 
1894. 

By  the  Inland  Revenue  Act,  1889  (r),  a  new  duty.  Temporary 
therein  called  estate  duty,  was  temporarily  imposed  on  or  ^^  ^  ®  "*y- 
after  the  1st  of  June,  1889,  where  the  value  of  any  pro- 
perty chargeable  with  probate  or  account  duty  exceeded 
ten  thousand  pounds,  at  the  rate  of  1/.  per  cent,  on  the 
value  of  such  property.  And  the  like  duty  was  im- 
posed, except  in  the  case  of  leaseholds  passing  by  will 
or  devolution  by  law  or  of  property  on  which  account 
duty  had  been  paid,  where  the  value  of  any  succession 
on  the  death  of  any  person  dying  on  or  after  the  1st  of 
June,  1889,  exceeded  10,000/.,  or  the  value  of  any  suc- 
cession to  real  property  under  the  will  or  intestacy  of 
any  person  so  dying,  together  with  any  other  benefit 
taken  by  the  successor  under  such  will  or  intestacy, 
exceeded  the  same  sum  (s).  The  last  mentioned  duty 
was  to  be  assessed  and  paid  like  succession  duty,  and 
was  to  be  subject  to  the  enactments  relating  to  succes- 
sion duty  (t)  :  but  it  was  to  be  charged  on  the  principal 
value  of  the  property,  to  be  ascertained  as  directed  in 
the  Act,  where  the  successor  was  entitled  in  fee  simple 
or  in  fee  according  to  the  custom  of  any  manor,  or  for 
lives  renewable  under  any  custom  or  under  any  lease  for 
lives,  or  for  any  estate  in  tail,  or  was  entitled  for  life  and 
was  also  competent  to  disjpose  as  he  should  think  fit  of 
a  continuing  interest  in  the  property  {it).     This  duty 

(q)  Stat.   57   &  58  Vict.  c.  30,  (ii)  Sect.   6  (5,   a).     The  duty 

88.  1,  2i,  and  First  Schedule.  might  be  chat-u-eable  on  an    in- 

/  \  oi.  i.    r.T  \T-  L        n        c  crtase  of  benefit  accruing'  to  the 

(r)  Stat.  52  Vict.  c.  7,  s.  5.  j      u  v!?         ■i.-u 

^  '  '  successor    and    chargeable    with 

(«)  Sect.  6  (1—3).  succession  duty;  sect.  6  (5,   b)  ; 

{t)  Sect.  6  (4).  see  above,  p.  204. 
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wliere  imposed  on  real  property  was  made  a  first  charge 
thereon,  or  on  the  interest  of  the  successor  therein, 
according  as  the  duty  was  or  was  not  chargeable  on  the 
principal  value  of  such  property  {r).  The  temporary 
estate  duties  were  abolished  by  the  Finance  Act, 
1894  {x),  as  regards  deaths  occurring  after  the  1st  of 
August,  1894. 

Estate  duty.  By  the  Finance  Act,  1894  (//),  a  new  duty  called 
estate  duty  was  imposed  on  the  principal  value  {z)  of  all 
property,  real  or  personal,  settled  or  not  settled,  which 
passes  on  the  death  of  any  person  dying  after  the  1st  of 
August,  1894  ;  and,  as  we  have  seen  (a),  probate  duty, 
account  duty,  additional  succession  duty,  temporary 
estate  duty  and  legacy  or  succession  duty  at  the  rate  of 
1/.  per  cent,  are  not  to  be  levied  in  respect  of  property 
chargeable  with  such  new  estate  duty.  Property  {h) 
passing  on  the  death  (c)  of  a  person  so  dying  shall  be 


(v)  Sect.  6  (6). 

(x)  Stat.  57  &  58  Vict.  c.  30, 
88.  1,  24,  and  First  Schedule. 

(y)  Stat.  57  &  58  Vict.  c.  30, 
88.  1,  24.  This  Act  has  been 
amended  by  Stats.  59  &  60  Vict. 
c.  28,  ss.  14—24  ;  61  &  62  Vict. 
c.    10,  SM.    13,  14  ;   63  Vict.   c.    7, 

8S.    11  —  14. 

(z)  See  Stat.  57  &  58  Vict. 
c.  30,  8.  7.  Allowance  is  made, 
as  a  rule,  for  funeral  expenses, 
debts  and  incumbrances  ;  see 
Cowley  V.  Inland  Ri'venuc  Commrs., 
1899,  A.  C.  198  ;  A.-G.  v. 
Ilontagu,  1903,  1  K.  B.  483.>-'But 
allowance  shall  not  be  made  (a) 
for  debts  incurred  by  the  de- 
ceased or  incumbrances  created 
by  a  disposition  made  by  the  de- 
ceased, unless  su'-h  debts  or  in- 
cumbrances were  incurred  or 
created  bond  fide  for  full  con- 
sideration in  money  or  money's 
■worth  wholly  for  the  deceased's 
own  use  and  benefit,  and  take 
effect  out  of  his  interest ;  see  Re 
Gray,  1896,  I  Ch.  620  ;  Re  Manjon- 
Wilson,  1900,  1  Ch.  565  ;  nor  (b) 


for  any  debt  in  respect  whereof 
there  is  a  right  to  reimbursement 
from  any  other  estate  or  person, 
unless  such  reimbursement  can- 
not be  obtained  ;  nor  (c)  more 
than  once  for  the  same  debt  or 
incumbrau'-e  charged  upon  dif- 
ferent portions  of  the  estate.  And 
see  Lord  Adcocale  v.  Maclachlan, 
1900,  W.  N.  204. 

(rt)  Above,  pp.  199,  222-224. 

[b]  The  expression '' property" 
includes  real  and  personal  pro- 
perty and  the  proceeds  of  sale 
thereof  respectively,  and  any 
money  or  investment  for  the 
time  being  representing  the  pro- 
ceeds of  sale  ;  sect.  22  (I,/). 

(c)  The  expression  ' '  property 
passing  on  the  death  "  includes 
property  passing  either  immedi- 
ately on  the  death  or  after  any 
interval,  either  certainly  or  con- 
tingently, and  either  originally 
or  by  way  of  substitutive  limita- 
tion ;  and  tie  expression  "  on  the 
deaih"  includes  "at  a  period 
ascertainable  only  by  reference 
to  the  death  ;  "  sect.  22  (1,  I). 
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deemed  to  iuclude  (1)  property  of  which  the  deceased 
was  at  the  time  of  his  death  competent  to  dispose  (d)  ; 
(2)  property  in  Avhich  the  deceased  or  any  other  person 
had  an  interest  ceasing  on  the  death  of  the  deceased,  to 
the  extent  to  which  a  benefit  accrues  or  arises  by  the 
cesser  of  such  interest ;  but  exclusive  of  property  the 
interest  in  which  of  the  deceased  or  other  person  was 
only  an  interest  as  holder  of  an  office,  or  recipient  of  the 
benefits  of  a  charity,  or  as  a  corporation  sole;  (3)  pro- 
perty which  would  be  required  on  the  death  of  the 
deceased  to  be  included  in  an  account  under  sect.  38  of 
the  Customs  and  Inland  Revenue  Act,  1881,  as  amended 
by  sect.  11  of  the  Customs  and  Inland  Eevenue  Act, 
1889,  if  those  sections  extended  to  real  as  well  as 
personal  property,  and  the  words  "  voluntary "  and 
"voluntarily"  and  a  reference  to  a  "volunteer"  were 
omitted  therefrom  (e)  ;  and  (4)  any  annuity  or  other 
interest  purchased  or  provided  by  the  deceased,  either 
by  himself  alone  or  in  concert  or  by  arrangement  with 
any  other  person,  to  the  extent  of  the  beneficial  interest 
accruing  or  arising  by  survivorship  or  otherwise  on  the 
death  of  the  deceased  (_/') .  Property  passing  on  the  death 
of  the  deceased  when  situate  out  of  the  United  Kingdom 

{d)  A  person  shall  be  deemed  Act,  1882,  or  as  mortgagee  ; 
competent  to  dispose  of  property  sect.  22  (2,  a).  A  disposition 
if  he  has  such  an  estate  or  ia-  taking  effect  out  of  the  interest 
terest  therein  or  such  general  of  the  deceased  jDerson  shall  be 
power  as  would,  if  he  were  srii  deemed  to  have  been  made  by 
Juris,  enable  him  to  dispose  of  him,  whether  the  concurrence  of 
the  property,  includiag  a  tenant  any  other  person  was  or  was  not 
in  tail,  whether  ia  possession  or  required  ;  sect.  22  (2,  b).  And 
not ;  and  the  expression  "  general  money  which  a  person  has  a 
power"  includes  every  power  or  general  power  to  charge  on  pro- 
authority  enabling  the  donee  or  perty  shall  be  deemed  to  be  pro- 
other  holder  thereof  to  appoiut  perty  of  which  he  has  power  to 
or  dispose  of  property  as  he  thinks  dispose;  sect.  22  (2,  c). 
fit,  whether  exercisable  by  instru-  {e)  See  above,  p.  220;  Grey  \. 
ment  inter  tiros,  or  by  will,  or  A.-G.,  1900,  A.  C.  124  ;  A.-G. 
both,  but  exclusive  of  any  power  v.  Jolmsoi),  19o;],  1  K.  B.  617; 
exercisable  in  a  fiduciary  capacity  A.-G.v.Holden,  1903,  IK.B.  832. 
under  a  disposition  not  made  by  (/)  Sect.  2  (1).  See  A.-G.  v. 
himself,  or  exercisable  as  tenant  2faw7i.i««,  1901,  1  Q.  B.  285;  ^.-(?. 
for  life  under  the  Settled  Land  v.  Murray,  1903,  2  K.  B.  64;  <^4 
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shall  bo  included  only  if,  under  the  law  in  force  before 
the  passing  of  this  Act,  legacy  or  succession  duty  is  pay- 
able in  respect  thereof,  or  would  be  so  payable  but  for 
the  relationship  of  the  person  to  whom  it  passes  (//). 


Exemptions 

from  estate 
duty. 

1.  Trust  pro- 
perty. 


2.  Transac- 
tions for 
money  con- 
sideration. 


Estate  duty  is  not  payable  under  the  Finance  Act, 
1894,  in  the  following  cases: — (1)  In  respect  of  pro- 
perty held  by  the  deceased  as  trustee  for  another  person, 
under  a  disposition  not  made  by  the  deceased,  or  under 
a  disposition  made  by  the  deceased  more  tlian  twelve 
months  before  his  death,  where  possession  and  enjoy- 
ment of  the  property  was  bond  fide  assumed  by  the 
beneficiary  immediately  upon  the  creation  of  tlie  trust 
and  thenceforward  retained  to  the  entire  exclusion  of 
the  deceased  or  of  any  benefit  to  him  by  contract  or 
otherwise  (//).  (2)  In  respect  of  property  passing  on 
the  death  of  the  deceased  by  reason  only  of  a  bom  fide 
purchase  from  the  person  under  whose  disposition  the 
property  passes,  or  in  respect  of  the  falling  into  pos- 
session of  the  reversion  on  any  lease  for  lives,  or  in 
respect  of  the  determination  of  any  annuity  for  lives, 
where  such  purchase  was  made,  or  such  lease  or  annuity 
granted,  for  full  consideration  in  money  or  money's 
worth  paid  to  the  vendor  or  grantor  for  his  own  use  or 
benefit,  or  in  the  case  of  a  lease  for  the  use  or  benefit 
of  any  person  for  whom  the  grantor  was  a  trustee  {i). 


{g)  Sect.  2  (2)  ;  see  Wms.  Pars. 
Prop.  432  and  n.  [p),  15th  ed.  ; 
A.-G.  V.  Jewish  Colonization 
Asm.,  1901,  1  Q.  B.  123.  This 
enactment  exempts  from  the 
duty  lands  situate  out  of  the 
country  and  passing  as  such 
(that  is,  in  an  unconverted  state) 
on  the  death,  whatever  the 
form  of  tenure  may  be :  but  not 
the  money  secured  by  mortgage 
of  lands  abroad  or  the  money 
which  such  lands  represent,  if 
converted  in  equity  ;  Lawson  v. 
Commrs.  of  Inland  Revenue,  1896, 


1.  R.  418;  W.  N.  1896,  p.  145; 
Forbes  v.  Steven,  L.  R.  10  Eq. 
178;  Hanson,  Death  Duties,  116, 
4th  ed. 

(A)  Sect.  2  (3). 

[t)  Sect.  3  (1).  Where  such 
purchase  was  made,  or  lease  or 
annuity  granted,  for  partial  con- 
sideration in  money  or  money's 
worth  paid  to  the  vendor  or 
grantor  for  his  own  use  or  bene- 
fit, or  in  the  case  of  a  lease  for 
the  use  or  benefit  of  any  person 
for  whom  the  grantor  was  a 
trustee,    the  value   of    the    con- 
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(3)  In   respect   of   the   property  of  common   seamen,  3.  Property 
marines,  or  soldiers,  who  are  slain  or  die  in  the  King-'s  "^  ^0"^"^°" 

o       seamen,  &C. 

service.      (4)  In  respect   of  sums  under  100/.  payable  4.Sumsurder 

without   requiring   representation  (/•).      (5)  In    respect  ^^J^Ju^re^^® 

of  a  single  annuity  not   exceeding  25/.,  purchased  or  presentation. 

provided  by  the  deceased  for  the  life  of  himself  and  '^-  ^}''^l^,^})' 

p  nuity  of  '2ol. 

ot   some  other  person  and  the  survivor  of  them  or  to 
arise  on  his  own  death  in  favour  of  some  other  per- 
son (/).      (6)   If  the   Treasury  remit  the  duty,  as  they  6.  Objects  of 
lawfully  may,  in  respect  of  such  pictures,  prints,  books,  ggfg°[5fic  ^^ 
manuscripts,  works    of   art    or   scientific  collections  as  historic  inte- 
appear  to  the  Treasury  to  be  of  national,  scientific  or  ^a'Lnar  ^'''' 
historic   interest   and   to   be    given  or  bequeathed  for  Purposes,  &c. 
national  purposes,  or  to  any  university  or  to  any  county 
council  or  municipal  corporation  (;;?).     (7)  In  respect  of  7.  Indian 
any  pension  or  annuity  payable  by  the  Government  of  ""e^nXn^^"* 
British  India  to  the  widow  or  child  of  any  deceased 
officer  of  such  Government  {»).     (8)  In  respect  of  any  8.  Advowson. 
advowson    or   church   patronage  which  would  be  free 
from  succession  duty  (o).     (9)  Where  the  principal  value  9.  Estates  not 
of  the  estate  does  not  exceed  100/.  (;;).     (10)   In  respect  «^jceeding 
of  personal  property   settled  by  a  will  or  disposition  10.  Property 

made  by  a  person  dying  before  the  2nd  of  August,  1894,  settled  by  dis- 
„..,  o7  7  position  of  one 

in  respect  o±  which  property  probate  or  account  duty  dying  before 

has  been  paid  or  is  payable  ;  unless  in  either  case  the  isg^^^f^"'"*^' 

deceased  was  at  the  time  of  his  death,  or  at  any  time  probate  or 

since  the  will  or  disposition  took  effect  had  been,  com-  paid^  pay^ 

petent  to  dispose  of  the  property  [q).     (11)  Where  an  ^^^'^• 

interest  in  expectancy  in  any  property  has,  before  the  iuterest  in 

sideration  shall  be  allowed  as  a  annuity  first  granted  is  alone  en- 
deduction  from  the  value  of  the  titled  to  the  exemption, 
property  for  the  purpose  of  estate  (j;?)  Sect.  15(2). 
duty  ;  sect.  3  (2).     See  A.-G.  v.  («)  Sect.  15  (3). 
Smith-Marriotf,  1899,2  Q..B.590;  (0)  Sect.    15    (4);    see    above, 
A.-G.  V.  Johnson,  1903,   1  K.  B.  p.  207,  n.  (f(). 
617.  (p)  ^ect.  17. 

[k)  Sect.  8   (1)  ;    see   Hanson,  [q]  Sect.    21     (1)  :    A.-G.     v. 

Death  Duties,  164— 167,  4th  ed.  Dodmgton,    1897,   2   Q.    B.    373; 

[I)  Sect.   15  (1).      If   there   is  see  above,  p.  225,  n.  {d).     By  the 

more  than  one  such  annuitv,  the  Finance  Act,  1896  (stat.  59  &  60 

15  (2) 
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expectancy 
sold  or  mort- 
{rafjod  before 
'2nd  August, 
1894. 


12.  Settlement 
by  husband  or 
■wife  on  the 
other  of  them 
before  '2nd 
August,  1894. 


13.  Reversion 
to  settlor  on 
settlement  on 
himself  for 
life  and  others, 
if  falling  in 
while  settlor 
entitled  in 
possession. 


14.  Reversion 
on  disposition 
to  another  or 


2nd  of  August,  1894,  been  hand  fide  sold  or  mortgaged 
for  full  consideration  in  money  or  money's  worth,  then 
no  other  duty  on  such  property  shall  be  payable  by  the 
purchaser  or  mortgagee  when  the  interest  falls  into 
possession,  than  would  have  been  payable  if  this  Act 
had  not  passed;  and  in  the  case  of  a  mortgage,  any 
higher  duty  payable  by  the  mortgagor  shall  rank  as  a 
charge  subsequent  to  that  of  the  mortgagee  {r). 
(12)  Where  a  husband  or  wife  is  entitled,  either  solely 
or  jointly  with  the  other,  to  the  income  of  any  property 
settled  b}'  the  other  under  a  disposition  which  has  taken 
effect  before  the  2nd  of  August,  1894,  and  on  his  or  her 
death  the  survivor  becomes  entitled  to  the  income  of  the 
property  settled  by  such  survivor,  estate  duty  shall  not 
be  payable  in  respect  of  that  property  until  the  death 
of  the  survivor  (s).  The  following  cases  of  exemption 
were  added  by  the  Finance  Act,  1896  {t),  with  regard 
to  deaths  occurring  on  or  after  the  1st  of  July,  1896, 
namely  : — (13)  Where  property  is  settled  by  a  person 
on  himself  for  life,  and  after  his  death  on  any  other 
persons  with  an  ultimate  reversion  of  an  absolute  interest 
or  absolute  power  of  disposition  to  the  settlor,  no  estate 
duty  is  payable  in  respect  of  the  enlargement  of  the 
settlor's  interest  by  reason  of  the  death  of  any  such  other 
person  while  the  settlor  remains  in  possession  of  the  pro- 
peity  as  tenant  for  life  {u) .  (14)  Where  by  a  disposition 
of  any  property  an  interest  is  conferred  on  any  person 


Vict.  c.  28,  8.  21),  where  estate 
duty  becomes  payable  in  respect 
of  any  property  passing  under 
a  settlement  made  before  the 
2nd  August,  1894,  and  before 
that  date  additional  succession 
duty,  temporary  estate  duty,  or 
legacy  or  succession  duty  at  the 
rate  of  one  per  cent,  has  become 
payable  under  the  instrument 
creating  the  settlement  on  the 
capital  value  of  the  property,  the 
amount  of  any  such  duty  so  paid 


is  to  be  deducted  from  such  estate 

(r)  Stat.  57  &  58  Vict.  c.  30, 
s.  21  (3).  See  below,  p.  236, 
n.  (m) ;  Re  Vernon,  1901,  1  Q.  B. 
297. 

(s)  Sect.  21  (5)  ;  held  not  to 
apply  whei'e  the  survivor  becomes 
entitled  to  the  capital  of  the  pro- 
perty settled  ;  A.-G.  V.  Strange, 
1898,  2  Q.  B.  39. 

(0  Stat.  69  &  60  Vict.  c.  28,  s.24. 

(«)  Sect.  14. 
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other  than  the  disponer  for  the  life  of  such  person  or  others  for  life, 
determinable  on  his  death,  and  such  person  enters  into  j^  disponer's 
possession  of  the  interest  and  thenceforward  retains  pos-  lifetime, 
session  thereof  to  the  entire  exclusion  of  the  disponer 
or  of  any  benefit  to  him  by  contract  or  otherwise,  and 
the  only  benefit  which  the  disponer  retains  in  the  said 
property  is  subject  to  such  life  or  determinable  interest, 
and  no  other  interest  is  created  by  the  said  disposition, 
no  estate  duty  is  payable  on  the  death  of  such  person 
in  the  disponer's  lifetime  by  reason  only  of  the  property 
reverting  to  the  disponer  (x)  ;  and  the  law  is  the  same 
where  a  similar  disposition  is  made  in  favour  of  two  or 
more  persons,  either  severally  or  jointly  or  in  succes- 
sion (//)  :  but  this  exemption  is  not  given  if  the  person 
or  persons  taking  such  life  or  determinable  interests  had 
at  any  time  prior  to  the  disposition  been  competent  to 
dispose  of  the  property  (::).      (15)    No   estate  duty  is  15.  On  death 
payable  where  a  husband  entitled  by  law  to  the  rents  entitled\o 
and  profits  of  his  wife's  real  or  leasehold  property  dies  wife's  real  or 

-         ,,„     .  ,    ,  ,,^,    ^^y,  ,  .  leasehold  pro- 

in  her  lifetime  («).     (16)    Where  any  property  passing  pertylnher 
on  the  death  of  a  deceased  person  consists  of  such  pic-  lifetime, 
tures,  prints,  books,  manuscripts,  works  of  art,  scientific  of  national, 
collections,    or   other    things    not   yielding   income    as  scientiacor 
appear  to  the  Treasury  to  be  of  national,  scientific,  or  interest,  while 
historic  interest,  and  is  settled  so  as  to  be  enjoyed  in  ^^^^^  ^^"^' 
kind  in  succession  by  different  persons,  such  property 
shall,  while  enjoyed  in  kind  by  a  person  not  competent 
to  dispose  of  the  same,  be  exempt  from  estate  duty : 
but  if  such  property  be  sold  or  come  into  the  possession 
of  some  person  competent  to  dispose  of  the  same  (b), 
it  will  become  liable  to  estate  duty  (c).     (17)  By  the  17.  Persons 
Finance  Act,  1900  (r/),   where    any  person    dies   from 

(x)  Sect.  15  (1).  (A)  See  above,  p.  225,  n.  (d). 

S  .'t-  V%  ^  ('^ )  'Stat-'e's  Vict.   c.   7,  B.   14. 

{z)  Sect.     15    (3)  ;    see    above,       ^^^^^  j^  ^^  ^^j^^  ^g^^^  j^  tl^^  ^^^^ 

p.  225,  n.  [a).  ^^   ^^y.  person   dying   since   the 

(a)  Sect.  15(4).  11th  Oct.  1899. 
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wounds  inflicted,  accident  occurring,  or  disease  con- 
tracted, within  twelve  months  before  death,  while  on 
active  service  against  an  enemy,  whether  on  sea  or  land, 
and  was,  when  the  wounds  were  inflicted,  tlie  accident 
occurred,  or  the  disease  was  contracted,  either  subject 
to  the  Naval  Discipline  Act  or  subject  to  military  law, 
Avhether  as  an  officer,  non-commissioned  officer,  or 
soldier,  under  Part  Y.  of  the  Army  Act,  the  Treasury 
may,  if  they  think  fit,  on  the  recommendation  of  the 
Secretary  of  State  or  of  the  Admiralty,  as  the  case  re- 
quires, remit,  or  in  the  case  of  duty  already  paid  repay, 
up  to  an  amount  not  exceeding  150/.  in  any  one  case, 
the  whole  or  any  part  of  the  death  duties  (c)  leviable  in 
respect  of  property  passing  upon  the  death  of  the 
deceased  to  his  widow  or  lineal  descendants  if  the  total 
value  for  the  purpose  of  estate  duty  of  the  property  so 
passing  does  not  exceed  5,000/. 


Settled  pro- 
perty. 


Settlement 
estate  duty. 


Where  property  in  resj)ect  of  which  estate  duty  is 
leviable,  is  settled  (/)  by  the  will  of  the  deceased,  or 
having  been  settled  by  some  other  disposition  passes 
under  that  disposition  on  the  death  of  the  deceased  to 
some  person  not  competent  to  dispose  of  the  pro- 
perty {g),  a  further  estate  duty  (called  settlement 
estate  duty  {/i)  )    on  the  principal  value  of  the  settled 


{e)  /.«.,  estate,  legacy,  and  suc- 
cession duty,  and  also  probate, 
account,  additional  succession 
and  temporary  estate  duly. 

(/)  Settlement  estate  duty  is 
payable  where  property  is  settled 
conting-ently  only  ;  A.-G.v.  Fair- 
ley,  1897,  1  Q  B.  698  ;  A.-G.  v. 
Clarkson,  1900,  1  Q.  B.  156  ;  Smith 
V.  Lord  Advocate,  1902,  W.  N. 
167.  But  by  the  Finance  Act, 
1898,  where  in  the  case  of  a  death 
occurring  on  or  after  the  1st  July, 
1898,  settlement  estate  duty  is 
paid  in  respect  of  any  property 
contingently  settled,  and  it  is 
thereafter  shown  that  the  con- 
tingency has  not  arisen  and  can- 


not arise,  the  said  duty  so  paid 
shall  be  repaid  ;  stat.  61  &  62 
Vict.  c.  10,  8.  14.  Propertj'  is 
settled  within  the  meaning  of  the 
Finance  Act,  1894,  when  it  is 
made  subject  to  a  disposition 
which  would  be  a  settlement 
within  the  meaning  of  the  Settled 
Land  Act,  1882  ;  stats.  4.")  &  46 
Vict.  c.  38,  s.  2  ;  57  &  58  Vict. 
c.  30,  s.  22  (1,  h,  i)  ;  see  A.-G. 
V.  Owen,  1899,  2  Q.  B.  253  ;  Re 
St.  Alhans,  1900,  2  Ch.  873  ;  lie 
CamphcU,  1902,  1  K.  B.  113. 

{g)  See  above,  p.  225,  n.  (d). 

(h)  Settlement  estate  duty  is 
not  payable  in  respect  of  pro- 
perty  settled    by    a    disposition 
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property  shall  be  levied  at  the  rate  of  one  per  cent,  {i), 
except  where  the  onl}^  life  interest  in  the  property 
after  the  death  of  the  deceased  is  that  of  a  wife  or 
husband  of  the  deceased  ;  but  during-  the  continuance 
of  the  settlement  the  settlement  estate  duty  shall  not 
be  payable  more -than  once  (/.').  If  estate  duty  has 
abeady  been  paid  in  respect  of  any  settled  property 
since  the  date  of  the  settlement,  the  estate  duty  shall 
not,  nor  shall  legacy  or  succession  duty  at  the  rate  of 
one  per  cent.,  be  payable  in  respect  thereof,  until  the 
death  of  a  person  who  was  at  the  time  of  his  death  or 
had  been  at  any  time  during  the  continuance  of  the 
settlement  competent  to  dispose  of  such  property  (/), 
and  who,  if  on  his  death  subsequent  limitations  under 
the  settlement  take  effect  in  respect  of  such  property, 
was  sui  Juris  at  the  time  of  his  death  or  had  been  siti 
Juris  at  any  time  while  so  competent  to  dispose  of  the 
property  (w).  In  the  case  of  settled  property,  where 
the  interest  of  any  person  under  the  settlement  fails  or 
determines  by  reason  of  his  death  before  it  becomes  an 
interest  in  possession,  and  subsequent  limitations  under 
the  settlement  continue  to  subsist,  the  property  shall 
not  be  deemed  to  pass  on  his  death  {a).  Where  any 
lands  or  chattels  are  so  settled,  whether  by  Act  of 
Parliament  or  royal  grant,  that  no  one  of  the  persons 
successively  in  possession  thereof  is  capable  of  alienating 
the  same,  whether  his  interest  is  in  law  a  tenancy  for 

which  has  taken  effect  before  the  any,  charged  on  the  settlement 

2nd  August,  1894  ;  stat.  57  &  58  in  respect  of  the  settled  property 

Vict.  c.  30,  s.  21  (4)  ;  or  in  re-  may  be  deducted  ;  sect.  5  (4). 
spect   of    property   settled    by  a  ha  Sect.  5  (1) 

will,  where  the  net  value  of  the  ,,,  c.       \  ^^- 

property,  on  which  estate  duty  is  (^^  ^^^  '^^°^*^'  P"  ^'^^'  °-  (^^)- 

leviable    (exclusive    of    property  ("0    Sect.    5    (2),    amended   by 

settled    otherwise    than    by   the  stat.  61   &  62  Vict.   c.   10,  s.   13. 

will)  does  not  exceed  1,000/.,  and  See  A.-G.  v.  Hai/,  1899,  2  Q.  B. 

the  fixed  duty  or  estate  duty  has  245  ;    Commt:^.   of  Inland  Rcvcr.ne 

been  paid  thereon;  sect.  16  (3)  ;  v.  Priestley,  1901,  A.  C.  208. 
see  above,  p.  222  n.  (o).  («)  Stat.  57  &  58  Vict.  c.   30, 

(0  See  sect.  17.     The  amount  s.  5  (3)  ;  A.-G.  v.  JFood,  1897,  2 

of  the  ad  valorem  stamp  duty,  if  Q.  B.  102. 
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life  or  a  tenancy  in  tail,  the  provisions  of  this  Act  with 
respect  to  settled  property  shall  not  apply,  and  the 
property  passing  on  the  death  of  any  person  in  posses- 
sion of  the  lands  and  chattels  shall  be  the  interest  of 
his  successor  in  the  lands  and  chattels,  and  such  interest 
shall  be  valued,  for  the  purpose  of  estate  duty,  in  like 
manner  as  for  the  purpose  of  su('cession  duty  (o). 
Settlement  estate  duty  leviable  in  respect  of  a  legacy  or 
other  personal  property  settled  by  will  is  payable  out  of 
the  settled  legacy  or  property  in  exoneration  of  the  rest 
of  the  testator's  estate  ;  unless  the  will  contain  an  express 
provision  to  the  contrary  {p). 


Rate  of  estate 
duty. 


The  rate  of  estate  duty  is  graduated  according  to  the 
value  of  the  estate  as  stated  in  the  note  (g) ;  and  for 
determining  the  rate  of  duty  to  be  paid,  all  property 
passing  on  the  death  of  the  deceased  and  chargeable 
with  estate  duty  is  required,  as  a  rule,  to  be  aggregated 
so  as  to  form  one  estate  (r). 


(o)  Sect.  5  (5)  ;  above,  pp.  207       not  retrospective,  Jiv  Gills,  1898, 
—2m;'K-<fi-<^^-^^'in^."i"'*,^^.i^l  Ch.  625;  but  see  Re  Maryon- 

Ip)    Stat.    59    &    60  Vict.  C.   28,  ^rr.,  ,nr\r\     ^     r<u      rcK        T>      f4 

^iii   ,,s  •       4.U         1     •  Wilson,  1900,  1   Ch.  565:  Re  f>t. 

8.    19   (1),  reversing  the  rule  in  '  '  ', 

Re  Webber,  1896,  1  Ch.  914  ;  held       Albans,  1900,  2  Ch.  873.  /• 


(?) 

Where  the  principal 

value 

of  the  Estate 

At  the 
Rate  per  cent,  of 

Exceeds          £100  and  does  not 

exceed 

£500 

£ 

1 

0 

500 

1,000 

2 

0 

1,000 

10,000 

3 

0 

10,000 

25,000 

4 

0 

25,000 

50,000 

4 

10 

50,000 

75,000 

5 

0 

75,000 

100,000 

5 

10 

100,000 

150,000 

6 

0 

150,000 

250,000 

6 

10 

250,000 

600,000 

7 

0 

500,000 
1,000,000     .. 

1,000,000 

7 
8 

10 
0 

(r)  Stats.  57    &  58  Vict.   c.  30,  ss.  4,  15  (2),  16  (3),  17  :  59  &  60 
Vict.  c.  28,  ss.  17,  20  (1)  ;  63  Vict.  c.  7,  ss.  12,  13. 
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Tlie  executor  or  administrator  of  the  deceased  is  fy^^°°JiJ7or 
required  to  specify  in  appropriate  accounts  all  the  estate  duty. 
property  in  respect  of  which  estate  duty  is  payable 
upon  the  death  of  the  deceased,  and  is  accountable  for 
the  estate  duty  in  respect  of  all  personal  property 
wheresoever  situate  of  which  the  deceased  was  com- 
petent to  dispose  at  his  death,  but  is  not  liable  for  any 
duty  in  excess  of  the  assets  which  he  has  received  as 
executor  or  administrator  or  might  but  for  his  own 
neglect  or  default  have  received  (.s).  Where  property 
passes  on  the  death  of  the  deceased,  and  his  executor  or 
administrator  is  not  accountable  for  the  estate  duty  in  ^ 
respect  of  such  property,  every  person  to  whom  any 
property  so  passes  for  any  beneficial  interest  in  posses- 
sion, and  also,  to  the  extent  of  the  property  actually 
received  or  disposed  of  by  him,  every  trustee,  guardian, 
committee,  or  other  person  in  whom  any  interest  in  the 
property  so  passing  or  the  management  thereof  is  at 
any  time  vested,  and  every  person  in  whom  the  same 
is  vested  in  possession  by  alienation  or  other  derivative 
title  shall  be  accountable  for  the  estate  duty  on  the 
property  (/)  :  but  a  bona  fide  purchaser  for  valuable 
consideration  without  notice  is  not  rendered  liable  to  or 
accountable  for  duty  {n). 

Estate  duty  in  respect  of  all  personal  property  of  Estate  duty 
which  the  deceased  person  was  competent  to  dispose  ix)  ^  enpaya 
at  his  death  is  payable  by  his  executor  or  administrator 
on  delivering  the  affidavit  necessary  to  obtain  probate 
or  administration;  and  the  estate  duty  on  any  other 
property  passing  on  the  death  may  be  paid  by  the 
executor  or  administrator  at  the  same  time,  if  the 
property  be  under  his  control  by  virtue  of  any  testa- 
mentary disposition  of  the  deceased  or  if  the  persons 

(s)  Stat.   57   &  58  Vict.  c.  30,  (,<)  Sect.  8  (18). 

'■  (V^Sect.  8  (4).  W  See  aWe,  p.  225,  n.  (rf). 
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Estate  duty 
on  real 
property. 


account  able  for  the  duty  so  request  (//).  Otlierwise  the 
duty  ou  such  other  property  is  to  be  collected  upon  an 
account  setting  forth  the  particulars  of  the  property  and 
to  be  delivered  to  the  Commissioners  by  the  person 
accountable  for  the  duty  within  six  months  after  the 
death  or  within  such  further  time  as  the  Commissioners 
may  allow  (;:).  Interest  at  the  rate  of  three  per  cent, 
per  annum  is  payable  on  the  estate  duty  from  the  date 
of  the  death  up  to  the  date  of  the  delivery  of  the 
affidavit  or  account  or  the  expiration  of  six  months  after 
the  death,  whichever  first  happens  (a).  The  duty  to  be 
collected  upon  an  affidavit  or  account  as  before  mentioned 
becomes  due  ou  the  delivery  thereof  or  on  the  expiration 
of  six  months  from  the  death,  whichever  fu'st  hapj^ens  (h). 
But  the  duty  due  upon  an  account  of  real  property 
may,  at  the  option  of  the  person  delivering  the  account, 
be  paid  by  eight  equal  yearly  instalments,  or  sixteen 
half-yearly  instalments,  commencing  at  the  end  of  one 
year  from  the  death,  with  interest  at  the  rate  of  three 
per  cent,  per  annum,  as  from  the  time  of  payment  of 
the  first  instalment,  on  the  amount  of  duty  for  the  time 
being  remaining  unpaid.  The  duty  for  the  time  being 
unpaid  may  however  be  paid  at  any  time,  with  interest 
to  the  date  of  payment ;  and  in  case  the  property  is 
sold,  the  duty  and  interest  shall  be  paid  on  completion 
of  the  sale  or  shall  be  duty  in  arrear  (c).  Under  the 
Finance  Act,  1896  (c/),  the  estate  duty  on  annuities  may 
be  paid  by  four  yearly  instalments  commencing  at  the 
end  of  a  year  from  the  death. 


Charge  of  A  rateable  part  of  the  estate  duty  on  an  estate  in 

estate  duty,      proportion  to  the  value  of  any  property  which  does  not 


(;/)  Stat.  57  &  58  Vict.  c.  30, 
8.  6  (2) ;  see  also  sect.  14. 

(z)  Sect.  6  (4). 

(«)  Sect.  6  (6),  amended  by 
Stat.  59  &  60  Vict.  c.  28.  ss.  18, 
•10. 


(b)  Stat.  57  &  58  Vict.  c.  30, 
s.  G  (7). 

(c)  Sect.    6    (8),    amended    by 
stat.  59  &  60  Vict.  c.  28,  s.  40. 

(d)  Stat.  59  &  60  Vict.  c.  28, 
8.  16. 
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pass  to  the  executor  as  such,  shall  be  a  first  charge  on 
the  property  in  respect  of  which  duty  is  leviable ;  pro- 
vided that  the  property  shall  not  be  so  chargeable  as 
against  a  bond  fide  purchaser  thereof  for   valuable  con- 
sideration  without  notice  [o) .     A  person  authorized  or  Power  to  raise 
required  to  pay  the  estate  duty  in  respect  of  any  property        "lo^ey. 
shall,  for  the  purpose  of  payiug  the  duty,  or  raising  the 
amount  of  the  duty  when  already  paid,   have  power, 
whether  the  property  is  or  is  not  vested  in  him,  to  raise 
the  amount  of  such  duty  and  any  interest  and  expenses 
properly  paid  or  incurred  by  him  in  respect  thereof  by 
the  sale  or  mortgage  of  or  a  terminable  charge  on  that 
property  or  any  part  thereof  (./').     And  a  person  having  Charge  in 
a  limited  interest  in   any  property,  who  pays  the  estate  ignited  owner 
duty  in  respect  of  that  property  shall  be  entitled  to  the  P^y'^?  the 
like  charge    as  if  the    estate  duty   in   respect   of  that 
property  had  been  raised  by  means  of  a  mortgage  to 
him  {g). 

The  Commissioners  of    Inland  Revenue,    on   being  Certiiicate  of 
satisfied  that  the  full  estate  duty  has  been  or  will  be  f^om  estate 
paid  in  respect  of  an  estate  or  any  part  thereof,  shall,  if  ^^^V- 
required  by  the  person  accounting  for  the  duty,  give  a 
certificate  to  that  efl?ect,  which  shall  discharge  from  any 
further  claim  for  estate  duty  the  property  shown  by  the 
certificate  to  form  the  estate  or  part  thereof,  as  the  case 
may  be  (A).     And  where  a  person  accountable  for  the 
estate  duty  in  respect  of  any    property   passing  on  a 
death  applies  after  the  lapse  of  two  years  from  such 
death  to  the  Commissioners,  and  delivers  to  them  and 
verifies  a  full  statement  to  the  best  of  his  knowledge  and 
belief  of  all  property  passing  on  such  death  and  the 
several  persons  entitled  thereto,  the  Commissioners  may 

(e)  Stat.   57   &  58  Vict.  c.  30,  (/)  Sect.  9  (5). 

s.   9   (I).     See  Re   r,irker-Jcrvis,  {(/)  Sect.  9  (6).  j^- 

1898,  2  Ch.  643  ;  He  St.  Albans,  (A)  Stat.  57   &  58  Vict.  c.  30, 

1900,  2  Ch.  873.  s.  11  (1). 
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determine  the  rate  of  the  estate  duty  in  respect  of  the 
property  for  which  the  applicant  is  accountable,  and  on 
payment  of  the  duty  at  that  rate,  that  property  and  the 
applicant  so  far  as  regards  that  property  shall  he  dis- 
charged from  any  further  claim  for  estate  duty,  and  the 
Commissioners  shall  give  a  certificate  of  such  dis- 
charge (i).  Any  certificate  given  as  ahovo  mentioned 
shall  not  discharge  any  person  or  property  from  estate 
duty  in  case  of  fraud  or  failure  to  disclose  material 
facts  (/.)  :  hut  any  such  certificate  purporting  to  he  a 
discharge  of  the  whole  estate  duty  payable  in  respect  of 
any  property  included  in  the  certificate  shall  exonerate 
a  bond  fido  purchaser  for  valuable  consideration  without 
notice  from  the  duty,  notwithstanding  any  such  fraud 
or  failure  (/). 


Commutation 
of  estate  duty 
on  interest  in 
expectancy. 


Composition 
for  any  death 
duties. 


The  Commissioners  are  authorized  in  their  discretion, 
upon  the  application  of  a  person  entitled  to  an  interest 
in  expectancy  {ni),  to  commute  the  estate  duty,  which 
would  or  might  become  payable  in  respect  of  such 
interest  [)i) .  And  where  it  is  difficult  to  ascertain  exactly 
the  amount  of  death  duties  (o)  or  any  of  them  payable 
in  respect  of  any  property  or  any  interest  therein,  the 
Commissioners  are  authorized,  on  the  aj)plication  of  any 
person  accountable  for  any  duty  thereon,  to  accept  a 
sum  to  be  assessed  by  them  in  full  discharge  of  all 
claims  for  death  duties  in  respect  of  such  property  or 
interest  {p). 

Estate  duty  It  will  have  been  observed   that   estate  duty,  like 

•with  succes-     succession  duty,  becomes  payable  on  the  death  of  any 

sion  duty. 


(i)  Sect.  11  (2). 

\k)  Sect.  11  (3). 

{I)  Sect.  11  (4). 

(»j)  This  expression  includes  an 
estate  in  remainder  or  reversion, 
and  every  other  future  interest, 
whether  vested  or  contingent,  but 
not  reversions  expectant  on  the 


determination  of  leases ;  sect.  22 

(i,y). 

(»)  Stat.  57  &  58  Vict.  c.  30, 
8.  12. 

(o)  This  includes  all  the  duties 
mentioned  above,  p.  230,  n.  (c) ; 
sect.  13  (3). 

{p)  Sect.  13  (1). 
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person  in  respect  of  the  property  devised  or  bequeathed 
by  his  will  or  devolving  by  reason  of  his  intestacy,  and 
also  on  the  death  of  any  person  entitled  as  tenant  for 
life  (q)  or  otherwise  (for  instance,  as  grantee  of  a  rent- 
charge  for  life  (>•)  )  under  a  settlement  in  respect  of  the 
beneficial  interest  to  which  any  other  jierson  succeeds 
on  such  death  (s).  But  there  is  a  marked  difference 
between  succession  duty  and  estate  duty  in  this  ;  that 
the  liability  to  succession  duty  is  created  by  the 
disposition,  whereby  one  becomes  beneficially  entitled 
to  property  on  the  death  of  another,  whilst  estate  duty 
is  charged  in  respect  of  the  passing  of  property  on  a 
death  [t).  This  causes  a  substantial  distinction  in  the 
case  of  a  settlement.  Thus  when  lands  are  settled  for 
successive  estates  for  life  or  in  tail,  with  an  ultimate 
remainder  in  fee,  succession  duty  is  at  once  prospectively 
charged  on  the  various  beneficial  interests  limited  to 
take  effect  on  the  deaths  ;  and  the  liability  to  succession 
duty  is  not  affected  by  the  merger  of  any  life  estate  {h). 
Estate  duty,  however,  is  not  in  any  way  charged  on 
property  so  settled  until  it  passes  on  some  death. 
It  was  therefore  held  that,  if  the  estate  of  a  tenant  for 
life  under  a  settlement  ceased  in  his  lifetime  by  merger 
or  otherwise,  no  estate  duty  would  be  payable  on  his 
death  (.r) .  But  the  rule  so  laid  down  is  now  modified 
by  the  Finance  Act,  1900  (//),  whereby  in  the  case  of 
every  person  dying  after  the  31st  of  March,  1900,  pro- 
perty, whether  real  or  personal,  in  which  the  deceased 
person  or  any  other  person  had  an  estate  or  interest 


{(/)  It  has  been  held  that  in  this  A.  C.  198. 
case  the  property  passes  on  the  (r)  See    Lord  Advocate  v.  Mac- 

death  of  the  tenant  for  life  to  the  huhhtn,  190,  "W.  N.  204. 
remainderman,  and  estate  duty  is  [s)  See  above,  p.  225. 

payable    under    sect.    1    of    the  [t)  Above,  pp.  202,  224. 

Finance  Act,  1894,  and  not  under  («)  Above,  pp.  203,  212. 

sect.   2    {\,  b)  as  on   property  in  {x)  A.-G  v.  Beech,  1899,  A.  C. 

which  the  deceased  had  an  inte-  53  ;  A.-G.  v.  Be  Preville,  1900,  1 

rest  ceasing  on  his  death  ;  Cowley  Q.  B.  223. 
V.  Inland  Revenue  Conimrs.,  1899,  (y)  Stat.  63  Vict.  c.  7,  s.  11. 
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limited  to  cease  on  tlie  death  of  the  deceased  shall,  for 
the  purpose  of  the  Finance  Act,  1804,  and  the  Acts 
amending  that  Act,  be  deemed  to  pass  on  the  death  of 
the  deceased,  notwithstanding  that  that  estate  or  interest 
has  been  surrendered,  assured,  divested,  or  otherwise 
disposed  of,  whether  for  value  or  not,  to  or  for  the 
benefit  of  any  person  entitled  to  an  estate  or  interest  in 
remainder  or  reversion  in  such  property,  unless  that 
surrender,  assurance,  divesting,  or  disposition  was  bona 
fide  made  or  effected  twelve  months  before  the  death  of 
the  deceased,  and  houCi  fide  possession  and  enjoyment  of 
the  property  was  assumed  thereunder  immediatel}'  upon 
the  surrender,  assurance,  divesting,  or  disposition,  and 
thenceforward  retained  to  the  entire  exclusion  of  the 
person  who  had  the  estate  or  interest  limited  to  cease  as 
aforesaid,  and  of  any  benefit  to  him  by  contract  or 
otherwise  (z).  Again,  estate  duty,  where  made  a 
charge,  is  charged  on  the  property,  in  respect  of 
which  it  is  leviable  {a)  :  while  succession  duty  is  charged 
only  on  the  successor's  interest  therein  (/>).  And  there 
is  no  provision  similar  to  that  made  with  regard  to 
succession  duty  (c)  and  charging  estate  duty  on  the 
proceeds  of  sale  of  settled  property  sold  under  a  power 
E8tate  duty  of  Sale.  It  appears,  therefore,  that  if  lands  settled 
lands  under  o^^  One  for  life  witli  remainder  over  be  sold,  either 
a  power.  under  a  power  of  sale  contained  in  the  settlement,  or 

under  the  Settled  Estates  Act,  1877,  or  the  Settled 
Land  Acts,  and  any  unpaid  estate  duty  be  charged 
thereon,  the  purchaser  must  require  this  duty  to  be 
paid :  otherwise  the  same  will  remain  charged  on  the 
lands.  For  although  the  estate  of  those  claiming  under 
the  settlement  is  destroyed  by  the  exercise  of  the 
power  (f/),  yet  the  charge  given  by  the  Finance  Act, 
1894,  appears  to   be  a  charge  on  the  lands,  which  is 

(z)  See  above,  pp.  220,  225.  [c]  Above,  p.  210. 

\a)  Above,  p.  235. 

\h)  Above,  p.  209.  (<^)  AboTe,  pp.  217,  218. 
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paramount  to  any  estate  therein  of  any  subject  of  the 
Crown.  When  therefore  the  lien  of  the  Crown  for  estate 
duty  has  attached  on  any  lands,  it  appears  to  remain, 
until  discharged  by  payment,  so  long  as  any  subject 
has  any  estate  therein  ;  thus  it  would  affect  all  estates 
created  by  the  exercise  of  any  express  or  statutory 
power,  or  arising  on  the  escheat  of  the  lands  to  any 
mesne  lord  {c) .  But  as  no  estate  duty,  which  may  become 
payable  on  a  future  death,  is  charged  on  any  lands,  a 
purchaser  of  lands  settled  on  one  for  life  with  remainder 
over  will  take  the  lands  free  from  any  charge  in  respect 
of  the  estate  duty,  if  any  (,/'),  which  will  become  payable 
on  the  death  of  the  tenant  for  life  ;  and  this  appears  to 
be  tlie  case  whether  the  lands  be  conveyed  to  him  under 
an  express  or  a  statutory  power  or  by  the  tenant  for  life 
and  remaindermen  according  to  their  estates  therein  (g). 
But  if  a  remainder  or  reversion  expectant  on  the  deter-  On  sale  of 
mination  of  a  life  interest,  other  than  a  lease  for  lives  (//),  reversiou. 
be  sold,  by  itself  and  apart  from  the  life  interest,  after 
the  commencement  of  the  Finance  Act,  1894  (i),  estate 
duty  will  become  payable  in  respect  of  the  property  on 
the  death  of  the  tenant  for  life ;  and  it  appears  that  the 
pm-chaser  will  take  subject  to  this  liability,  and  must 
bear  the  expense  of  the  duty,  in  the  absence  of  stipu- 
lation to  the  contrary  (k) .  The  provisions  of  the  Inland  Charge  of 
Eevenue  Act,  1889,  barring  the  charge  of  succession  as  against^ 
duty  after  a  certain  lapse  of  time,  in  favour  of  a  piirchaser. 
purchaser  or  mortgagee  (/),  are  by  the  Finance  Act, 
1891  (in),  directed  to  apply  as  if  estate  duty  were  therein 
mentioned  as  well. 

The  Finance  Act,  1894,  does  not  make  estate  duty  a  Estate  duty 

not  charged 

(e)  Cf.  Ellis  V.  R.,  6  Ex.  921  ;  (i)  See  above,  p.  224. 

Sug.  V.  &  P.  521  ;  and  cases  cited  (/^j  gge  above,  p.  216. 

above,  p.  197,  n.  [1).  ,;^  ^^^^^^  214,  219. 

(/)  See  above,  p.  237.  ^  ' 

Q)  See  Coulnj  V.  Inland  Meveiiue  {m)  Stat.  57  &  5S  Vict.  c.  30, 

Coinmrs.,  1899,  A.  C.  198.  s.    8    (1) ;    see    Hanson,    Death 

(A)  See  above,  p.  226.  Duties,  168,  171. 
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such. 
Leaseholds. 


oa  property  charge  iipoii  property  wliicli  passes  to  the  executor  or 
executor,  as  administrator  as  siicli  [)/)  ;  so  that  estate  duty  is  not  a 
charge  on  any  personal  estate,  which  belonged  absolutely 
to  a  deceased  person  and  passes  by  his  will  or  upon  his 
intestacy,  including  leaseholds  (o)  and  his  equitable 
interest  transmissible  as  personalty  in  any  real  estate, 
which  was  prior  to  his  deatli  absolutely  converted  in 
equity  into  personal  property  (j>).  It  will  be  remem- 
bered that  the  estate  duty  on  such  property  is  payable 
before  the  grant  of  probate  or  administration  (rj).  There 
are  conflicting  decisions  upon  the  question  whether 
personalty  appointed  by  will  in  exercise  of  a  general 
jiower  of  ajipointment  passes  to  the  executor  as  such, 
and  is  so  freed  from  any  charge  of  estate  duty  [v)  ;  and 
until  this  question  is  settled,  a  purchaser  of  leaseholds 
so  appointed  must  of  course  satisfy  himself  that  the 
duty  has  been  paid.  The  Act  of  com-se  made  estate 
duty  a  charge  on  all  real  estate  passing  by  will  or  on 
intestacy  («).  And  it  has  been  decided  that  in  this 
respect  the  law  has  not  been  altered  by  the  Land 
Transfer  Act,  1897,  under  which  a  deceased  person's 
real  estate  passes,  as  a  rule,  to  his  executors  or  adminis- 
trators, like  a  chattel  real,  and  such  personal  representa- 
tives have  the  same  power  to  dispose  of  real  estate  as 
they  have  of  chattels  real  {t).  That  Act  provides  that 
nothing  in  Part  I.  thereof  shall  affect  any  duty  payable 
in  respect  of  real  estate  (?/).      Executors  or  adminis- 

(w)  Above,  pp.  234,  235.  1901,  2  Ch.  372  (hoth  Kekewich, 

[o)  Re  Ciiherhotise,  1896,  2  Ch.  J.);  Me  Poicer,  1901,  2  Ch.  6o9 
251,  deciding  that  the  estate  duty  (Byrne,  J.):  that  it  does;  Re 
leviable  in  respect  of  leaseholds  Moore,  1901,  1  Ch.  691  ;  Re  Bixmi, 
specifically  bequeathed  is  pay-  1902,  1  Ch.  248,  257  (both  Buck- 
able  out  of  the  testator's  general  ley,  J.)  ;  Re  Fearnsides,  1903,  1 
personal  estate.  Ch.  250  (Swinfen  Eady,  J.). 

\p)  le.,   any  interest  in   real  (.,)  Above,  pp.  234,  235. 

estate  so  converted  on  which  pro-  (,)  Above,    pp.    189-193;    Re 

bate  duty  was  formerly  payable  ;  j.;;,!                 ^.  N.  9  ;  Re  Shar- 

above,  p.  198.  ,„„,    o  nu    con 

,  ^     A                 noo  man,  1901,  2  Oh.  280. 

{(I)  Above,  p.  233.  '          ' 

^^)  That  it  does  not;  Re  Trea-  {>,)  Stat.   60  &  01  Vict.  c.  65, 

sure,  1900,  2  Ch.  648 ;  ReMaddock,       s.  5. 
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trators,  who  are  now  accountable  as  trustees  (./•)  of  any 
real  estate  vested  in  them  under  the  Act  for  the  estate 
daty  leviable  in  respect  thereof  (//),  are  not  therefore 
required  to  pay  such  estate  duty  before  obtaining  a 
grant  of  probate  or  administration,  but  have  the  option 
of  paying  the  duty  by  instalments  (s).  And  the  duty 
is  not  payable  out  of  the  deceased  person's  general 
personal  estate,  as  in  the  case  of  leaseholds,  but  ought 
to  be  satisfied  out  of  the  real  estate  itself  (a),  the  per- 
sons beneficially  entitled  to  the  land  devised  {b)  or 
descended  bearing  the  actual  burden  of  payment 
according  to  their  interests  therein  (c) .  As  estate  duty 
still  remains  a  charge  on  any  real  estate  devised  by  will 
or  descending  upon  death  and  intestacy,  a  purchaser 
thereof,  whether  from  the  deceased  tenant's  executors  or 
administrator  (r/'),  or  from  the  devisee  or  heir,  should 
require  the  duty  to  be  entirely  discharged  by  the  vendor 
before  completing  the  sale  {c).  We  may  notice  that,  if 
the  deceased  person's  estate  were  insolvent,  no  estate 
duty  would  be  chargeable  on  his  own  property  (/). 

Lands  devised  on  trust  for  sale  appear  to  be  charged  Lands  devised 
under  the  Finance    Act,   1894,  with  the    estate    duty  l^^^^"^^^  ^*''" 
payable    in    respect   thereof    on   the   testator's    death. 

(x)  Above,  p.  223.  they  asserted  the  contrary  opinion; 

(y)  lie  Adams,   Kekewich,  J.,  see  41  Sol.  J.  308  ;  43Sol.  J.  765, 

3rd   Aug.    1898,    A.    592,    cited  769,  812,  822  ;  41  Sol.  J.  67,  72, 

Brickdale     &     Sheldon's     Land  339,  343.     There  seems  to  be  no 

Transfer  Acts,  250.  doubttliat  the  latter  opinion  is  cor- 

(2)  Re    Sharman,    1901,    2    Ch.  rect.    An  executor  can  sell  lease- 

280,  283;  see  above,  p.  234.  holds  or  other  personalty  free  from 

[a)  Re  Sharman,  nbi  sup.  any  charge  of  duty,  even  before 

/,,  CI        1,  inn  oo-j     00-         probate;  above,  pp.   192,  n.  («), 

{b)  Seeabove,pp.  190,233-23o.       ^^g  .  ^^^  ^^^^  .;  ^^^^^^^  ^^^^^^^^ 

[c)  SeeReJoUei/,  17  Times  L..R.  duty  was  not  and  estate  duty  is 
244;  Re  Parker -Jen  is,  1898,  2  Ch.  not  made  a  charge  on  such  pro - 
643  ;  Re  St.  Albans,  1900,  2  Ch.  perty.  The  Finance  Act,  1S94, 
b73,  881.  contains  no  provision  shifting  the 

[d)  Above,  p.  193.    The  Inland  duty  on  a  sale  ;  and  the  Crown  is 
Revenue  authorities  at  first  con-  not  bound  by  the  Land  Transfer 
sidered  that  a  sale  of  real  estate  Act,  1897  ;  above,  pp.  197,  238. 
by  the   personal   representatives  {e)  See  above,  p.  234. 
conveyed  the  same  free  from  any  (/)  Above,  pp.  207,  n.  («),  224, 
charge  of  duty :  but  afterwards  n.  (z). 


W. 
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Lands  settled  Where  lands  have  heen  settled  by  deed  on  trust  for 
tist^for°eale.  ^^^^^  SO  as  to  be  converted  in  equity  into  money,  and 
the  proceeds  of  sale  have  been  directed  to  bo  held  in 
trust  for  one  for  life  and  others  in  succession,  no  estate 
duty  is  charged  on  the  lands  before  the  tenant  for  life 
dies  ;  so  that  if  a  sale  be  made  before  such  death,  the  pur- 
chaser takes  the  lands  free  from  any  claim  of  duty  (g) . 
If,  however,  the  lauds  remain  unsold  until  the  death  of 
the  tenant  for  life,  the  estate  duty  becomes  leviable, 
for  which  the  trustees  would  be  accountable  (//).  And 
as  the  Finance  Act  provides  that  the  duty  shall  be  a 
fii'st  charge  on  the  property  in  respect  of  which  it  is 
leviable  (?'),  it  appears  to  be  a  charge  on  the  lands. 
For  until  the  lands  be  sold,  what  other  property  is  there 
on  which  the  duty  can  be  a  charge  ?  It  must  be  re- 
membered too  that  in  such  cases  the  cestui-qne-truds 
are  entitled  usually  by  express  declaration  (^),  but,  if 
not,  by  implication  (/),  to  the  rents  and  profits  of  the 
lands  until  sale  for  the  like  estates  as  they  enjoy  in  the 
income  of  the  proceeds  of  sale.  So  that  on  the  death 
of  the  tenant  for  life  the  property  passes,  or  must  be 
deemed  to  pass,  as  there  is  a  cesser  of  an  actual  interest 
in  the  lands.  It  is  this  event  which  causes  the  liability 
to  duty  [in)  ;  and  the  person  next  entitled  succeeds  to  a 
like  interest  in  the  lands  until  sale.  These  considera- 
tions also  support  the  view  that  the  duty  is  a  charge  on 
the  lands  (;?).  On  a  purchase,  therefore,  from  trustees 
for  sale,  as  the  pui'chaser  has  notice  from  the  fact  of  the 
land  being  settled  on  trust  for  sale  that  some  person  or 
persons  must  be  beneficially  entitled  to  the  rents  and 
profits  thereof  until  sale,  it  appears  that  he  is  entitled 
to  have  the  trusts  of  the  purchase  money  sufficiently 


{g)  See  above,  p.  237.  [l)   Casamajor  v.  Strode,  IQ'Ves. 

'h)  Above,  p.  233.  390,  n. 


i)  Above,  p.  235.  [m)  Above,  p.  224. 

{k)  WiUiams    on    Settlements,  (h)  As  to  the  official  vievr,  see 

125.  above,  p.  241,  n.  [d). 
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abstracted  to  show  that  no  charge  of  estate  duty  has 
attached  thereon ;  and  if  it  appear  from  such  abstract 
that  some  person  entitled  for  life  under  these  trusts  is 
dead,  the  purchaser  should  inquire  as  to  payment  of  any 
estate  duty  leviable  on  such  death  and  require  it  to  be 
discharged.  As  we  have  seen  (o),  when  an  equitable 
interest  in  lands  settled  on  trust  for  sale  passes  to  the 
executor  or  administrator  as  such,  there  is  no  charge  of 
estate  duty  either  on  the  proceeds  of  sale  or  on  the  land 
itself. 

As  we  have  seen  (jj),  by  the  Finance  Act,  1894,  Lands  subject 
property  passing  on  death  is  to  be  deemed  to  include  *  o^fp^^of  "^^^ 
property  of  which  the  deceased  was  at  the  time  of  his  appointment. 
death  competent  to  dispose  by  virtue  of  any  estate  or 
interest  therein,  or  any  general  power  exercisable  by 
instrument  intet'  vivos  or  by  will,  or  both.  If,  therefore, 
any  lands,  whether  freehold,  copyhold  or  leasehold,  be 
subject  to  a  general  power  of  appointment,  which  has 
not  been  validly  exercised  by  instrument  taking  effect 
in  the  appointor's  lifetime  and  in  such  a  way  as  not  to 
confer  an  interest  arising  on  or  by  reference  to  the 
appointor's  death  (17),  estate  duty  will  be  leviable  in 
respect  thereof  on  the  appointor's  death,  whether  he 
have  exercised  the  power  by  his  will  or  have  not  exer- 
cised it  at  all  (r).  In  the  case  of  real  estate,  such  duty 
will  be  charged  on  the  property  (.s).  In  the  ease  of 
leaseholds  the  duty  will  be  charged  on  the  property,  if 
the  power  were  not  exercised ;  but  if  it  were,  it  is,  as 
we  have  seen  (/),  a  question  whether  the  property  does 
not  pass  to  the  executor  as  such,  and  so  escape  the 
charge  of  duty.     And  money  which  a   person   has  a  Generalpower 

1  J.        ^  J.      •      i.     1,       J  J   to  charge  land 

general  power  to  charge  on  property  is  to  be  deemed  ^jti^  ^^fg 


pay- 


(0)  Above,  p.  240.  (?•)   Cowley  v.    Inland    Eevenue 

,    ,    ,,               „„,        ,        ,,,  Co;hw»-s.,  1899,  A.  C.  198,  213. 

[p)  Above,  p.  22a,  and  n.  {d).  ^^^  ^^^^^^  ^^^  235,  240. 

(?)  Above,  p.  224,  n.  [c).  [t)  Above,  p.  240. 

ir,  (2) 
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mentof  property  of  wliicli  he  has  power  to  dispose  (?<).     This 

^  °^^'  liability  to   estate  duty  must    especially   be   borne    in 

mind  on  the  j)urchase  from  any  person  entitled  in 
default  of  appointment  to  land  made  subject  to  a  general 
power  which  has  been  extinguished  by  the  appointor's 
death,  whether  the  power  were  to  aj^point  the  land 
generally  or  to  charge  the  same  with  the  payment  of 
Property  money.  Any  property,  whether  real  or  personal,  which 
special  power  ^^  subject  to  a  special  power  of  appointment  is  charge- 
able with  estate  duty  when  it  passes  or  is  to  be  deemed 
to  pass  on  death,  either  by  virtue  of  an  exercise  of  the 
power  or  in  default  of  appointment  (,r)  :  but  not,  as  a 
rule,  merely  on  account  of  the  death  of  the  appointor 
w'ithout  exercising  the  power  (y).  If,  however,  the 
appointor  were  himself  an  object  of  the  power,  so  that 
he  could  have  appointed  to  himself  some  beneficial 
interest  exceeding  an  estate  for  his  own  life  in  the  pro- 
perty, it  appears  that  estate  duty  will  be  leviable  on  his 
death  although  he  should  have  made  no  appointment, 
for  he  was  at  the  time  of  his  death  competent  to  dispose 
of  the  property  for  his  own  benefit ;  and  where  a  man 
is  empowered  to  appoint  to  himself,  he  has  in  effect  a 
general  power  of  disposition,  since  he  may  appoint  to 

General  power  himself  and  then  alien  to  any  other  person  (;:).     Where 
of  revocation.  ,  .      ^  „  •    ,  , 

a  man  iias  exercised  a  power  oi  appointment  or  made 

any  settlement  or  other  disposition  of  property  reserv- 
ing a  power  of  revocation,  which  is  exercisable  in  his 
own  favour,  he  appears  to  be  comjoetent  to  dispose  of 
the  property  within  the  meaning  of  the  Finance  Act, 
1894  (a),  and  estate  duty  is  therefore  chargeable  on  his 
death,  if  he  die  without  exercising  the  power. 


(m)  Above,  p.  225,  n.  {d).  the  death  of  the  deceased;    see 

{x)  See  above,  p.  224.  above,  p.  225. 

(y)  It  does  not  appear  that  in  (z)  See     above,     p.    225,    and 

this  case   the   appointor   or   any  n.  (d). 

person  to  whom   he  might  have  («)  Above,    p.    225  ;    see   also 

appointed  would    have  had    an  pp.    221,  225,  as   to  settlements 

interest  in  the  property  ceasing  on  reserving  a  power  of  revocation. 
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The  reader  may  be  reminded  that  estate  duty  is  now  Death  of  joint 
payable  on  the  death  of  any  joint  tenant  beneficially    ^^^^  ' 
entitled  {/>).     And  where  a  devise  or  bequest  to  any  Deviseto  issue 
child  or  other  issue  dying  in  the  lifetime  of  a  testator  J'J'sUfete!" 
is  saved  from  lapse  and  takes  effect  by  virtue  of  sect.  33 
of  the  Wills  Act  (c),  estate  duty  is  payable,  not  only  on 
the  passing  of  the  property  by  the  testator's  death,  but 
also  on  the  fui-ther  devolution  of  the  property  from  the 
dead  child  or  issue  to  those  who  become  entitled  thereto 
under  his  will  or  intestacy  (rf).      Estate  duty  is  also  Cesser  of 
leviable  on  the  cesser  by  death  of  a  contingent  interest  i^nterest. 
in  any  property  to  the  extent  to  which  any  benefit 
thereby  accrues   or   arises  (e) .      As  we  have  seen  (/) ,  Death  of  life 

,     ,        T    ,       .  1  T  1  ii         1      J.1        i!  tenant  under 

estate  duty  is,  as  a  rule,  payable  on  tlie  deatn  oi  any  settlement 

tenant  for  life  or  life  annuitant  under  a  settlement  of  madebefore 

the  1  mance 

whatever  date  ;  but  if  the  settlement  were  made  before  Act,  1894. 
the  commencement  of  the  Finance  Act,  1894,  estate 
duty  is  not  payable  in  respect  of  any  personal  property 
comprised  therein  on  which  probate  or  account  duty  has 
been  paid,  until  the  death  of  some  person  who  was  com- 
petent to  dispose  thereof.  Thus,  if  realty  and  person- 
alty, including  leaseholds,  were  settled  together  by  the 
will  of  a  testator,  who  died  before  the  Act,  and  a  tenant 
for  life  or  life  annuitant  under  the  settlement  die  after 
the  Act,  estate  duty  will  be  payable  in  respect  of  the 
settled  realty  only  [g) . 

Where  any  property,  real  or  personal,  is  charged  with  Estate  duty, 
estate  duty,  the  charge  is  in  general  upon  the  inherit-  between  those 

ance  or  corpus  thereof ;  the  executors  or  administrators,  heneficially 

1  n   •   11  l•L^    -y   entitled. 

or  the  trustees,  or  else  the  persons  benefaciaily  entitled 
in  possession  (as  the  case  may  be),  are  accountable  for 

lb)  See  above,  p.  225.  W^ood,  1897,  2  Q.  B.  102,   105— 

(c)  Stat.  7  WUl.  IV.  &  1  Vict.  107. 

c.  26.  (/)  Above,  pp.  227,  237,  242. 

Id)  Re  Scott,  1901,  1  K.  B.  228.  [g)  Berry  v.    Gmkroger,   1903, 

(e)  Above,   p.   225;   A.-G.   v.  2  Ch.  116/ c-^»^,>*         '     '      " 
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and  must  pay  or  procure  paymeut  of  tbo  duty  (A)  ;  but, 
as  we  have  seen  (/),  the  ultimate  burden  of  payment  is 
borne  by  the  persons  beneficially  entitled  in  proportion 
to  their  respective  interests.  Thus,  where  estate  duty 
becomes  charged  on  land  which  is  comprised  in  a 
settlement  charging-  a  jointure  rent-charge  and  portions 
and  subject  thereto  limiting  a  life  estate  with  remainders 
over,  the  charge  is  upon  the  inheritance  and  is  paramount 
to  all  these  interests ;  but  the  payment  of  the  capital 
sum  leviable  for  estate  duty  falls  upon  the  portioners 
and  the  remainderman  in  fee  in  j)roportion  to  the 
amount  of  the  portions  and  the  value  of  the  land, 
whilst  the  interest  payable  in  respect  of  the  duty, 
if  paid  by  instalments  (J),  and  of  any  mortgage 
or  charge  necessary  to  raise  the  duty  must  be  paid 
by  the  jointress  and  tenant  for  life  proportionately, 
the  jointress  being  treated  as  tenant  for  life  of 
such  a  portion  of  the  land  (as  valued  for  the  pur- 
poses of  the  duty)  as  would  produce  an  income 
equal  to  the  amount  of  her  jointure  (/.).  And  where 
any  persons  entitled  to  any  annuity  or  capital  sum 
charged  on  any  property  are  so  bound  to  bear  the 
burden  of  any  estate  duty,  the  amount  witli  which  they 
are  chargeable  in  respect  of  the  duty  may  be  deducted 
by  the  person  accountable  therefor  before  payment  to 
them  of  the  annuity  or  capital  sum  (/) .  This  must  be 
borne  in  mind  in  all  dealings  by  such  persons  with  their 
annuities  or  capital  sums  charged,  whether  by  way  of 
sale  or  mortgage.  As  we  have  seen  {m),  any  person 
authorised  or  required  to  pay  any  estate  duty  may  raise 
the   amount    necessary   by   sale    or    mortgage   of  the 

(fi)  Above,  pp.  233 — 235.  like  law  prevails  witli  regard  to 

(i)  Above,  p.  241.  settlements    of    personalty;     lie 

U)  Above,  p.  234.  Or/ord,  1896,  1  Ch.  257;  Re  Mey- 

[k)  Re    Parker -Jir vis,    1898,    2  rick,    1897,    1    Ch.    99;    Re    iSt. 

Ch.  643;  Re  St.  Albans,   1900,  2  Albans,  tibi  stip. 

Ch.SU;  Re  Howe's  Settled  mtaUs,  {/)  Re  St.  Albans,  1900,2   Ch. 

1903,   2   Ch.   69  ;  Rerri/  v.  Gau-  873,  881. 

kroner,    1903,    2   Ch.    116.     The  (w)  Above,  p.  235. 
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property.  And  in  the  case  of  property  which  does  not 
j)ass  to  the  executor  as  such,  an  amount  equal  to  the 
proper  rateable  part  of  the  estate  duty  may  be  recovered 
by  the  person,  who  being  authorised  or  required  to  pay 
the  estate  duty  in  respect  of  any  property  has  paid  such 
duty,  from  the  person  entitled  to  any  sum  charged  on 
such  property  (whether  as  capital  or  as  an  annuity  or 
otherwise),  under  a  disposition  not  containing  any 
express  provision  to  the  contrary  {u).  Where  any  sum 
so  charged  is  expressly  made  payable  without  any 
deduction,  the  person  in  whose  favour  the  same  is 
charged  is  not  bound  to  bear  any  portion  of  the  estate 
duty,  which  will  then  fall  entirely  on  those  interested  in 
the  property  svibject  to  the  charge  (o). 

If  the  property  which  passes  on  the  death  be  not  the  Where  the 
whole  estate  or   interest   in  some  land  or  chattel,  as  ^asshi^'^on' 
where   an   equity  of  redemption   only  so   passes,  the  death  is  not 
estate  duty  is  charged  on  that  property  only,  and  not  estate  or 
on  the  paramount  estate  or  interest,  such  as  the  estate  interest. 
of  the  mortgagee  (p).     And  there  can  be  no  doubt  that 
in  the   example   given  the   mortgagee   exercising  his 
power  of  sale  could  convey  the  property  to  a  purchaser 
free  from  any  charge  of  the  estate  duty  which  became 
payable  in  respect  of  the  passing  on  death  of  the  equity 
of  redemption  {q).      So  if   an  estate  in  remainder  or 
reversion  pass  on  death,  that  estate  only  appears  to  be 
chargeable  with  the  estate  duty,  which  is  payable,  at 
the  option  of  the  person  accountable  therefor,  either 
immediately  or  when  the  estate  falls  into  possession  (r) . 


(w)  Stat.  57   &  58  Vict.  c.  30,  483.£^,r_^    ■> ;  i      - 

s.  14  (1).  ''^§)  See  JH.'v.  Zamb,  13  Pri.  649. 

(o)  Be   Parkcr-Jcrvis,    1898,    2  (r)  See  Stat.  57  &  68  Vict.  c.  30, 

Ch.     643  ;    Re    Fitzhardinge.    80  ss.  5   (2),    (3),   7   (6),   22   (1)    (j)  ; 

L.  T.    376;    Re   Maryon-Wihon,  above,  pp.  235,  236.    It  is  a  ques- 

1900,  1  Ch.  665.  tion  whether,  if  land  be  settled 

{j})  See      Cowley      v.      Inland  on  A.  for  life  with  remainder  to 

Revenue  Conunrs.,  1899,  A.  C.  198;  B.  in  fee,  and  B.  die  before  A., 

A.-O.  V.  Montarfx,  1903,  1  K.  B.  and  his  heir  or  devisee  elect  not 
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Certificate  of        Whenever  any  estate  duty  has  become  charged  on 
should^be         ^^7  property,  an   intending  purchaser   or  mortgagee 
required.         thereof  should  require  the  production  of  a  certificate  of 
discharge  of  the  duty  (s) ,  such  certificate  (and  not  the 
certificate  of  payment  of  {t)  or  the  receipts  for  the  duty) 
being  the  right  evidence  that  the  property  is  freed  from 
the  charge  («).     It  should  be  noted,  however,  that  even 
a  certificate  of  discharge  is  no  evidence  that  the  pro- 
perty is  free  from  all  incumbrance  in  respect  of  estate 
Charge  -nhere  duty.     As  we  have  seen  (r) ,  where  a  person  having  a 
person  having  li^^i^ed  interest  in  any  property  pays  the  estate  duty 
in  respect  thereof,  he  will  be  entitled  to  the  like  charge 
as  if  the  estate  duty  in  respect  of  that  propcrtij  had  been 
raised  hy  means  of  a  mortgage  to  him.     It  appears  that 
this  charge  arises  by  the  mere  fact  of  such  payment  of 
the  duty  (,r) ,  and  further  that  it  confers  a  legal  and  not 
only  an  equitable  interest  on  the  chargee.     It  is  neces- 
sary, therefore,  on  every  sale  or  mortgage  of  land  which 
has  become   chargeable  with   estate  duty,  not  only  to 
inquire  whether  the  duty  has  been  paid  (//),  but  also  to 
ascertain  that  there  is  no  charge  subsisting  by  reason  of 
the   duty  having  been  paid  by  a  person  who  had  a 
limited  interest  in  the  land. 


a  limited 
interest. 


to  pay  the  estate  duty  until  A.'s 
death,  the  land  can  in  A.'s  life- 
time be  conveyed  free  from  the 
charge  of  estate  duty  on  a  sale 
either  by  A.  under  the  Settled 
Land  Acts  or  in  exercise  of  a 
power  of  sale  contained  in  the 
settlement.  It  appears  on  prin- 
ciple that,  if  the  duty  be  indeed 
charged  on  B.'s  estate  only,  the 
land  should,  on  a  sale  under 
either  power,  be  freed  therefrom 
and  the  charge  shifted  to  the 
interest  of  B.'s  heir  or  devisee  in 
the  proceeds  of  sale ;  above,  pp. 


217,  218,  and  n.  {p) ;  unless  the 
application  of  the  ordinary  rule 
is  excluded  by  the  doctrine  of  the 
prerogative  of  the  Crown ;  sec 
Ellk  V.  R.,  6  Ex.  921,  926. 

(.s)  See  above,  p.  235. 

(t)  See  Stat.  57  &  58  Vict.  c.  30, 
s.  9  (2). 

(»)  1  Key  &  Elph.  Free.  Conv. 
448,  n.,  7th  ed. 

[v)  Above,  p.  235. 

\x)  See  Re  Laurie,  1898,  W.  N. 

136"  ^«    1^-^^,-<''   /O-^^^-^^i    I,  'W^^i^^-y 

"l'(>J)-  ^ovC  Vf>-''A5,  198. 
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CHAPTER  YIII. 

OF  NOTICE  OF  TRUSTS  AND  SALES  BY  TRUSTP^ES, 

§  1.  Of  Notice  of  Trusts. 
§2.  Of  Sales  by  Trustees. 


In  order  to  call  attention  to  every  point  which  may  pos- 
sibly come  before  a  conveyancer  for  his  consideration  in 
advising  on  title,  it  would  be  necessary  to  give  an  ex- 
haustive account  of  the  whole  of  the  English  law  of  real 
property  and  chattels  real.  To  this  the  present  work 
makes  no  pretension,  the  writer's  chief  aim  being 
to  set  forth  the  main  principles  of  the  law  relating  to 
sales  of  land.  There  are,  however,  various  points 
arising  on  particular  titles  which  are  of  sufficiently 
frequent  occurrence  to  call  for  special  mention ;  and  it 
is  now  proposed  to  deal  with  these.  We  will  begin  in 
the  present  chapter  with  the  subject  of  notice  of  trusts 
and  sales  by  trustees.  Next,  we  will  treat  of  titles 
depending  on  the  exercise  of  a  power,  especially  the 
power  of  sale  given  by  the  Settled  Land  Acts  ;  and  then 
we  will  shortly  consider  a  variety  of  miscellaneous 
matters  such  as  sales  of  copyholds,  of  leaseholds,  of 
lands  situate  in  Middlesex  or  Yorkshire,  and  other 
special  subjects. 

§  I.— Of  Notice  of  Trusts, 
We   have   seen  (a),   that   whenever  the   purchaser's  Notice  of 
adviser    obtains    notice    from    any    document   or   fact 

(ff)  Above,  p.  135. 
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appearing  on  tlie  abstract  or  produced  or  elicited  in  the 
course  of  investigation  of  the  title  that  a  person  entitled 
to  some  legal  estate  or  interest  in  the  property  sold 
holds  the  same  upon  some  trust  (A)  or  subject  to  some 
equit}^  he  must  see  that  title  is  pro2)erly  deduced 
througli  or  from  all  persons  beneficially  entitled  under 
the  trust  or  equity',  unless  the  circumstances  be  such 
that  a  good  title  can  be  made  without  the  concurrence 
of  the  beneficiaries,  as  in  the  case  of  a  trust  for  or  power 
of  sale.  When  lands  are  vested  in  trustees,  it  is  fre- 
quently desii-ed  to  keep  notice  of  the  trusts  off  the  title. 
This  is  especially  the  case  when  mortgages  are  made  to 
trustees  ;  and  it  has  been  the  regular  practice,  whenever 
a  mortgage  is  held  by  trustees,  to  represent  in  the 
mortgage  deed  that  they  are  jointly  entitled  in  equity 
as  well  as  at  law  (c) ;  and  also,  when  such  a  mortgage 
has  had  to  be  transferred  to  give  effect  to  an  appoint- 
ment of  new  trustees,  to  frame  recitals  in  the  deed  of 
transfer  which  shall  not  disclose  the  trust.  Thus,  if 
John  and  Thomas  are  trustees  who  have  invested  part  of 
their  trust  money  on  mortgage,  and  Thomas  wishes  to 
retire  from  the  trust,  Charles  being  appointed  in  his 
place,  Charles  is  duly  appointed  a  trustee  in  the  usual 
way,  and  then  a  separate  deed  is  executed  between  the 
three  whereby,  after  a  recital  that  the  principal  money 
and  interest  now  owing  upon  the  secui'ity  have  become 
and  are  the  property  in  equity  of  John  and  Charles, 
John  and  Thomas  assign  the  mortgage  debt  and  convey 
the  mortgaged  lands  to  John  and  Charles  (d).     It  has 

(i)  Note  that  notice   that  the  by  the  joint-account  clause  then 

legal  owner  holds  in  trust  is  suffi-  usual,  and  has  since  been  usually 

cient  to  put  the  purchaser  upon  accomplished  by  the  operation  of 

inquiry,  although  the  name  of  the  sect.  61  of  the  Conveyancing  Act 

crstui  que  trust  or  the  purposes  of  of   1881  ;  Wms.  Real  Prop.  550, 

the  trust  be  not  disclosed  by  the  551,  19th  ed. 

notice ;     Hank    of    Montreal    v.  (cl)  See  Davidson,  Free.  Conv. 

Su-ceni/,  12  App.  Cas.  617,  621,  vol.  ii.  pt.   ii.  pp.  51—53,  805, 

622.    ■  806,    4th   ed.  ;     2  Key   &  Elph. 

(c)  This  was  done,  before  1882,  Free.  Conv.  242,  243,  4th  ed. 
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been  held  that,  when  recitals  of  this  kind  are  met  with, 
they  may  and  indeed  shall  be  accepted  by  a  purchaser 
without  inquiry  {e) .  Conveyancers  therefore,  though 
of  course  they  are  well  aware  for  what  purpose  such 
statements  are  made,  do  not  seek  to  go  behind  them, 
and  abstain  from  inquiries  which,  if  answered,  would 
oust  their  client  from  the  position  of  a  purchaser  for 
value  obtaining  the  legal  estate  in  good  faith  without 
notice  of  any  trust.  The  acceptance  of  such  statements 
seems  to  rest  on  the  presumption  that  all  things  have 
been  rightly  done  (/').  Thus,  if  A.  and  B.,  who  have 
been  parties  to  deeds  which  have  conferred  on  them  an 
absolute  title  at  law  to  some  land  or  mortgage  money, 
choose  to  acknowledge  that  the  land  or  money  belongs 
in  equity  to  C.  absolutely,  a  purchaser  from  them  is 
justified  in  accepting  this  acknowledgment  as  rightly 
made,  and  in  assuming,  without  further  evidence,  that 
the  whole  beneficial  title  is,  as  stated,  in  C.  And  he  is 
not  bound  to  make  and  should  refrain  from  making 
any  further  inquiry  in  the  matter,  such  as  whether  the 
trust  admitted  by  A.  and  B.  in  C.'s  favour  is  declared 
by  any  document.^  He  is,  it  is  conceived,  justified  in 
such  circumstances  in  accepting  a  conveyance  of  the 
land  or  a  transfer  of  the  mortgage  from  A.  and  B.,  with 
the  concurrence  of  C,  without  making  any  further 
investigation  of  C.'s  title  or  as  to  the  nature  of  the 
alleged  trust.  It  is,  of  course,  quite  a  different  matter 
if  some  document  be  disclosed  to  the  purchaser,  showing 
that  A.  and  B.  are  trustees  of  the  land  or  money  on 
certain  particular  trusts,  as  for  C.  for  his  life  and  after 


(e)  Re   Harman   and    Uxbridge,  her  testator's    estate    had    been 

^■c.  Rail.    Co.,  24   Ch.   D.    720,  a  gi^gn  on  trust  for  others,  that  her 

very  strong  instance,  as  the  recital  testator  held  the  property  in  ques- 

which  the  Court  compelled  the  tion  as  trustee  for  other  persons, 

purchaser  to  accept  was  not  made  ^^o  were  jointly  entitled  thereto, 
by  one  who  otherwise  appeared 

to  be  absolutely  entitled,  but  was  (/)  ^>ite,^-p.  97;    Re   Cousins, 

a  recital  by  an  executrix,  to  whom  ^^  Ch.  D.  671,  67-5. 


iUjli  {l^J-  , 
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his  death  for  his  childi'en.  In  that  case  tlie  purchaser 
has  notice  of  the  trusts  declared  bj  the  document,  and 
must  have  regard  to  them  ;  he  is  no  longer  entitled  or 
bound  to  accept  as  correct  any  statement  by  A.  and  13. 
that  they  are  jointly  entitled  in  equity  as  well  as  at 
law  or  are  trustees  for  C.  On  tlie  contrary,  the  pur- 
chaser is  entitled  to  require  and  should  ask  for  all  such 
information  respecting  matters  connected  with  the  trusts 
so  disclosed  as  he  could  have  demanded  if  no  such  state- 
ment had  been  made  {(/).  For  example,  where  a  mort- 
gage has  been  made  to  several  persons  jointly,  and  it  is 
disclosed  to  a  purchaser  that  they  hold  upon  the  trusts 
declared  by  a  particular  deed  of  settlement,  it  should  be 
ascertained  that  these  persons  are  or  were  the  duly 
appointed  trustees  of  the  settlement  and  were  empowered 
to  invest  their  trust  funds  on  mortgage  and  can  give 
receipts  for  the  mortgage  money  when  repaid  {h).  And 
where  land  has  been  conveyed  to  several  persons  jointly 
in  fee,  and  it  is  disclosed  that  they  are  trustees  of  some 
settlement,  a  purchaser  from  them  must  find  out  whether 
they  are  duly  appointed  trustees  and  were  empowered 
to  invest  their  trust  funds  in  the  purchase  of  land  and 
are  empowered  to  sell  the  land  and  can  give  good 
receipts  for  the  purchase  money ;  and  if  it  appear  that 
such  powers  have  not  been  confeiTcd  upon  them,  he 
must  require  the  concurrence  of  all  persons  beneficially 
entitled,  and  should  not  accept  the  title  if  this  cannot 
be  obtained  or  some  beneficiary  be  under  an  insurmount- 
able disability. 


Circum- 
Btances  may 


Where  lands  have  been  assured  to  several  persons  as 
make  dis-  '  joint  tenants  without  disclosing  the  fact  that  they  are 
closure  of  a.  trustees,  circumstances  may  occur  which  will  place  the 
able.  conveyancer  engaged  in  investigating  the  title  on  behalf 


(^)  Ee  Blaiberg  and  Abrahams,  1899,  2  Ch.  340. 
{h)  See  S.  C. 
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of  a  purchaser  in  an  awkward  dilemma.  Thus,  if  it 
appear  on  the  face  of  the  abstract  that  several  persons 
were  seised  of  lands  in  fee  (not  by  way  of  mortgage), 
and  one  of  them  has  died,  the  purchaser  may  of  course 
require  the  usual  proof  of  the  discharge  of  the  succes- 
sion and  estate  duty  which  would  be  payable  on  the 
death  if  they  were  beneficially  entitled  (/).  But  if  this 
be  done,  and  the  joint  tenants  were  in  fact  trustees,  the 
only  answer  that  can  be  given  will  be  that  no  duty 
became  payable,  because  the  deceased  person  was  not 
beneficially  entitled  (k).  This,  however,  is  tantamount 
to  notice  that  he  was  a  trustee ;  and  after  such  an 
answer  the  purchaser  cannot  safely  accept  the  title 
without  the  concurrence  of  the  persons  beneficially 
interested  (/).  On  the  other  hand,  if  no  requisition  as 
to  succession  or  estate  duty  should  be  made,  and  the 
joint  tenants  should  happen  not  to  be  trustees,  and  the 
duty  had  not  been  satisfied,  the  purchaser  would  take 
the  property  subject  to  the  charge  of  duty(;;^).  And 
the  same  difficulty  may  arise,  as  regards  estate  duty, 
in  consequence  of  the  death  of  one  of  several  joint 
mortgagees :  although  with  respect  to  succession  duty 
the  law  is  different.  Thus,  in  such  a  case  succession 
duty  would  be  payable,  if  the  mortgagees  were  bene- 
ficially entitled,  by  the  survivors  as  on  a  succession  to 
personal  property  ;  but  the  duty  would  not  be  a  charge 
on  the  successors'  interest,  except  while  the  property 
should  remain  in  their  ownership  or  control ;  and  it 
does  not  appear  that  persons  in  whom  the  property 
(that  is,  the  mortgage  debt  and  the  charge  on  the 
mortgaged  lands)  might  become  vested  by  alienation 
after  the  succession  had  become  an  interest  in  posses- 
sion would  be  accountable  for  the  duty  (u) .     It  appears, 

(i)  Above,  pp.  204,  245.  (,„)  Above,  pp.  209,  235. 

(A)  Above,  pp.  202,  226.  ^^  ' 

[1)  See  2  Dart,  V.   &  P.  669  ;  («)  See   Stat.    16   &    17   Vict, 

above,  p.  250.  n.  {b).  c-  51.  ss.  42,  44  ;  above,  p.  209. 
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therefore,  to  be  unnecessary  for  any  person  proposing 
to  take  from  the  survivors  a  transfer  or  release  of  the 
mortgage  to  inquire  respecting  the  payment  of  such 
succession  duty  (o).  But  in  the  ease  of  the  estate  duty 
wliich  would  be  payable  were  the  mortgagees  beneficially 
entitled,  it  is  at  least  a  question  whether  persons  in 
whom  the  mortgage  should  become  vested  by  the  aliena- 
tion of  the  surviving  moi'tgagees  would  not  bo  account- 
able for  the  d\ity,  and  whether  the  property  (which 
would  not  have  passed  to  the  deceased  person's  executor) 
would  not  be  charged  therewith  [p).  And  if  a  person 
taking  a  transfer  from  such  surviving  mortgagees  would 
be  so  accountable,  or  the  duty  be  a  charge  on  the  mort- 
gage debt,  it  seems  that  he  ought  to  ascertain  whether 
the  duty  has  been  discharged  before  he  pays  them  the 
money  owing  on  the  security ;  and  it  is  easy  to  put  a 
case  in  which  omission  to  make  this  inquiry  might  lead 
to  a  serious  liability.  Thus,  suppose  that  a  father  and 
a  son  were  joint  mortgagees,  who  had  made  the  invest- 
ment with  the  view  of  the  siu'vivor  becoming  solely 
entitled,  and  the  father  died  first :  could  any  person 
safely  take  a  transfer  of  the  mortgage  from  the  son 
without  inquiring  as  to  the  payment  of  the  estate  duty  ? 
For  if  in  this  case  the  duty  be  indeed  a  charge  on  the 
property  which  passed  on  the  father's  death,  then  the 
mortgage  debt  and  the  mortgagee's  estate  in  the 
mortgaged  lands  would  apjiear  to  be  as  effectually 
charged  therewith  as  if  the  two  mortgagees  had  made 
a  sub-mortgage  of  which  the  debtor  had  notice.  And 
a  similar  difficulty  arises  where  it  is  proposed  to  take 


(o)  Davidson,       Prec.      Conv.  tion  of  the  words  used,  makes  a 

vol.  ii.  pt.  ii.  pp.  52,  53,  4tli  ed.  ;  person  accountable  in  whom  the 

but  see  2  Dart,  V.  &  P.  669.  property   shall   hccome  vested  by 

(j9)  See   Stat.    57    &    58  Vict.  alienation  made  after  the  death, 

c.   30,  88.  8    (4),    9    (1);    above,  which  gives  rise  to  the  liability  to 

pp.233 — 235.    It  may  be  doubted  duty:    but   in   Hanson's    Death 

whether  sect.  8  (4),  according  to  Duties,  174,  4th  ed.  it  is  asserted 

the  strict  grammatical  construe-  that  it  does. 
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a  release  or  reconveyance  by  the  survivor  of  two 
joint  mortgagees  appearing  to  be  beneficially  entitled. 
For  if  the  estate  duty  which  became  payable  on  the 
death  of  one  of  the  mortgagees  be  a  charge  on  the 
propo'tij  (that  is,  the  mortgage  debt  and  the  mortgagees' 
estate  in  the  lands),  and  the  mortgagor  or  his  successors 
in  title  have  notice  of  the  charge  of  duty,  it  does  not 
appear  that  a  release  or  reconveyance  to  him  or  them 
by  the  surviving  mortgagee  alone  would  vest  in  them 
the  mortgagee's  interest  free  from  the  charge  of  duty 
(if  unpaid)  ;  and  it  seems  that  he  or  they  might  be 
held  to  be  accountable  for  the  duty  as  being  a  person 
or  persons  in  whom  the  property  had  become  vested  by 
alienation  (</).  There  seems  to  be  no  doubt  that  where 
a  title  is  deduced  through  joint  tenants  ajopearing  on 
the  face  of  the  deeds  to  be  entitled  for  their  own  benefit, 
the  only  com-se  which  is  perfectly  safe  is  to  treat  them 
as  being  so  entitled  for  all  purposes,  aud  consequently 
to  require  proof  of  the  discharge  of  all  death  duties 
which  if  they  were  so  entitled  would  be  a  charge  on 
the  property  in  the  purchaser's  hands.  At  the  same 
time  the  writer  believes  that  hitherto  it  has  not  been 
the  practice  to  inquire  respecting  the  payment  of  estate 
duty  on  the  death  of  one  of  several  joint  mortgagees, 
unless  there  is  good  reason  (as  there  would  be  in  the 
case  above  put  of  a  joint  investment  by  father  and 
son)  to  suppose  that  the  parties  are  not  or  may  not 
be  trustees.  The  only  justification  for  this  course  seems 
to  be  that  joint  mortgagees  are  so  generally  trustees 


(^)  See  Stat.  57  &  58  Vict.  c.  30,  duty   which   may    have   become 

8.   8  (4)  ;  above,  p.  254,  n.  [p).  payable  on  the  death  of  one  of 

Where   lauds   have   been    mort-  the  mortgagees ;  they  are  in  the 

gaged  to  two  persons  jointly,  the  position  of  debtors  ;  see  Matthetv 

mortgagor  and  his  successors  in  v.  Northern  Assurance  Co.,  9  Ch. 

title  are  not    accountable   under  D.    80.      But  if   a  debtor  have 

the   same   sub-section,   as  being  notice  of  a  charge  created  on  the 

"  trustees   or    other    persons    in  debt  due  from  him,  how  can  he 

whom  any  interest   in  the  pro-  safely  pay  the  whole  amount  of 

perty  is  vested,"  for  any  estate  the  debt  to  the  original  creditor  ? 
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that  the  risk  run  in  omitting  the  inquiry  is  really  very 
small,  and  the  inconvenience  consequent  upon  asking  is 
exceedingly  great.  Where  several  persons  appear  to 
have  been  entitled  to  lands  as  joint  tenants,  but  not  by 
way  of  mortgage,  it  has  not  been  the  practice  to  refrain 
from  inquiry  as  to  the  discharge  of  any  death  duties 
which  may  have  become  payable  on  the  death  of  one 
of  them  on  the  ground  that  they  are  likely  to  have  been 
trustees  :  on  the  contrary,  regard  is  had  to  the  fact  that 
omission  to  inquire  as  to  tlie  payment  of  estate  or  suc- 
cession duty  on  the  death  of  one  of  them  Avould  leave 
the  purchaser  with  an  unsatisfied  charge  on  the  face 
of  his  title,  and  so  prevent  him  from  getting  a  good 
marketable  title  (r). 

Notice  of  a  It  is  said,  speaking    generally,  that   notice    of  any 

how  far  notice  document  is  notice  of  its  contents  :  but  this  statement  is 
of  Its  contents,  only  applicable  as  a  rule  subject  to  the  following  quali- 
fications : — If  a  purchaser  of  any  land  have  notice  of 
some  document,  which  must  necessarily  affect,  or  is 
stated  to  affect,  the  title  to  the  land,  then  he  ought  to 
inquire  as  to  its  contents ;  and  if  he  omit  to  prosecute 
this  inquiry,  he  will  be  affected  with  notice  of  its 
contents  and  of  any  equitable  interest  disclosed  by  its 
contents.     And  if  the  document  must  necessarily  affect 

(r)  Theoretically,    omission   to  obliged  to  foreclose,  or  who  hare 

make  the  like  inquiry  with  respect  had  to  take  possession  and  have 

to    estate    duty   payable   on   the  acquired  a  title  barring  the  equity 

death  of  a  joint  mortgagee  leaves  of  redemption  under  the  Statute 

the  title  equally  open  to  objec-  of     Limitations,     have     become 

tion :  but,  as  we  have  seen  (above,  owners  of  the  whole  estate  in  the 

p.  253),  before  the  Finance  Act,  lands  and  not  merely  of  a  charge 

1894,  when  succession  duty  only  thereon  ;   and  on  the  subsequent 

was  payable,  there  was  no  neces-  death  of  one  of  them  any  succes- 

sity  to  make  the  inquiry,  and  the  ^^^^  ^^^     ^^ich   might   become 
diiierence  arising  under  that  Act  i,i  u  v,         a,  ii, 

with  respect  to  estate  duty  has  Pajable  would  be  a  charge  on  the 

hardly  yet  been   appreciated  by  siir^ivors   estate  in  the  lands,  so 

the     profession     generally.       It  t^^t  inquiry  as  to  the  payment 

t-hould    not    be    forgotten    that  thereof  could  no  longer  be  safely 

joint  mortgagees,  who  have  been  dispensed  with;  '^ 
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the  title,  he  will  have  notice  of  its  contents  (if  he  have 
notice  of  the  document),  notwithstanding  that  he  were 
told  that  the  document  did  not  affect  the  title.  But  if 
the  document  be  such  as  may  or  may  not  affect  the 
title,  and  the  purchaser  ask,  on  receiving  notice  thereof, 
whether  it  does  affect  the  title,  and  he  told  that  it  does 
not,  he  is  justified,  in  the  absence  of  any  reason  for 
suspecting  the  vendor's  veracity  or  good  faith,  in  accept- 
ing this  statement  as  correct ;  and  if  he  omit  to  peruse 
the  document,  he  will  not  be  fixed  with  notice  of  its 
contents  or  of  any  equity  thereby  disclosed  (s).  As 
already  pointed  out  [t),  however,  it  is  imprudent  not  to 
require  the  production  of  a  document,  of  which  the 
purchaser  has  notice  and  which  may  or  may  not  affect 
the  title,  because  the  document  may  disclose  some  legal 
estate  or  interest  adverse  to  the  vendor's  title,  and  the 
purchaser  would  take  subject  to  this,  whether  he  had 
notice  of  the  contents  of  the  document  or  not. 

Notice  of  trusts,  equities  or  similar  matters,  may  be  Notice,  actual 
either  actual  or  constructive.  Actual  notice  to  the  tive?"^  ™°' 
person  principally  concerned  himself,  as  to  a  purchaser 
personally,  calls  for  no  remark  ;  but  it  may  be  observed 
that  the  term  "  constructive  notice  "  is  applied  to  two 
kinds  of  notice,  namely,  the  notice  which  is  imputed  to 
a  person  principally  concerned  where  he  acts  through  a 
solicitor  or  other  agent,  and  the  notice  which  is  imputed 
to  a  person  where  he  or  his  agent  has  not  made  such  in- 
quiry or  investigation  as  ought  to  have  been  made.    The 


(s)  Jones  Y.   Smith,  1   Ph.   244,  221,    230;    English   and   Scottish 

2o3,  254  ;  Palman  v.  Harland,  17  Mercantile  Investment  Co.\.  Brun- 

Ch.  D.    353,    35G,    357;    Lloyd's  ^wi,  1892,  2  Q.  B.  1,  700.-H^- 
Bankinci  Co.  v.  Jones,  29  Ch.  D.  {t)  Above,  p.  108.^ 
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law  witli  respect   to   notice   is   now  contained  in  the 
following  section  of  the  Conveyancing  Act,  1882  {ii) : — 

Restriction  on       Sect.   3,  sub-sect.    1. — A  purchaser  (r)  shall  not  be  prejudicially 
constructive       affected  by  notice  of  any  instrument,  fact  or  thing,  unless — 

(i)  It  is  -within  his  own   knowledge,   or  would  have  come  to  his 

knowledge,  if  such  inquiries  and  inspections  had  been  made 

as  ought  reasonablj'  to  have  been  made  by  him  ;  or 

(ii)  In  the  same  transaction  with  respect  to  which  a  question  of 

notice  to  the  purchaser  arises,  it  has  come  to  the  knowledge 

of  his  counsel,  as  such,  or  of  his  solicitor,  or  other  agent,  as 

such,  or  would  have  come  to  the  knowledge  of  his  solicitor, 

or  other  agent,  as  such,  if  such  inquiries  and  inspections  had 

been  made  as  ought  reasonably  to  have  been  made  by  the 

solicitor  or  other  agent. 

Sub-sect.  2. — This  section  shall  not  exempt  a  purchaser  from  any 

liability  under,  or  any  obligation  to  perform  or  observe,  any  covenant, 

condition,  provision,  or  restriction  contained  in  any  instrument  under 

which  his   title   is   derived,    mediately  or  immediately ;    and    such 

liability  or  obligation  may  be  enforced  in  the  same  manner  and  to  the 

Bame  extent  as  if  this  section  had  not  been  enacted. 

Sub- sect.  3. — A  purchaser  shall  not  by  reason  of  anything  in  this 
section  be  affected  by  notice  in  any  case  where  he  would  not  have 
been  so  affected  if  this  section  had  not  been  enacted. 

Sub-sect.  4.- — This  section  applies  to  purchases  made  either  before 
or  after  the  commencement  of  this  Act ;  save  that,  where  an  action  is 
pending  at  the  commencement  of  this  Act  (y),  the  rights  of  the 
parties  shall  not  be  affected  by  this  section. 

Sub-sect.  1  (i)  of  the  above  enactment  appears  to  be 
no  more  than  a  statement  of  the  previously  existing 
law  (s).  But  sub-sect.  1  (ii)  of  the  above  section  has 
made  a  substantial  alteration  of  the  law.  Before  this 
Act  came  into  operation,  it  was  necessary,  as  a  general 

(u)  Stat.  45  &  46  Vict.  c.  39,  ii/)  Immediately  after  the  31st 

g   3  Dec.  1882  ;  sect.  1  (2). 

(z)  Bailey  v.Harnes,  1894,  I  Ch. 

{x)  By  sect.  1  (2)  (ii)  in  this  Act  25,  35  ;  see  Jones  v.  Smith,  1  Hare, 

"  purchaser  "  includes  a  lessee  or  43    i  pii_  244-    Wilson  v.  Hart 

mortgagee,  or  an  intending  pur-  L.'  R.     1    Ch.'463;     Carter    v! 

chaser,  lessee  or  mortgagee,    or  WiUiams,  L.  R.  9  Eq.  678  ;  Rat- 

other  person,  who,  for  valuable  cliffe  v.  Barnard,  L.  R.  6  Ch.  652  ; 

consideration,  takes  or  deals  for  j^gya  Bank  v.  Barr)/,    L.  R.    7 

property,  and  "purchase"  has  a  H.  L.  135;  Batman  v.  Harland, 

meaning  corresponding  with  that  17    Ch.    D.     353;    Kettlewell    v. 

of  "  purchaser."  Watson,  21  Ch.  D.  685. 
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rule,  in  order  that  a  purchaser  might  be  affected  by 
notice  to  his  counsel,  solicitor,  or  other  agent,  that  the 
agent  should  be  affected  with  notice  in  the  same  trans- 
action in  which  the  question  of  notice  to  the  principal 
arose  (a).      But    where    one    transaction    was    closely 
followed  by  and  connected  with  another,  or  where  it 
was  clear  that  a  previous  transaction  was  present  to  the 
mind  of  the  agent  when  engaged  in  another  transaction, 
the   principal   was    affected    by   notice   to   the   agent, 
although  received  in  the  previous  transaction  (b).     This 
exception  to  the  general  rule  has  been  removed  by  the 
above   section.      Thus,  where  A.   &st  mortgaged  his 
share  imder  the  trusts  of  a  wiU  to  B.,  who  was  liis 
solicitor  and  was  also  the  solicitor  of  the  trustees  of  the 
will,  and  this  mortgage  was  afterwards  transferred  to  C. 
and  then  to  D.,  B.  acting  as  C.'s  and  D.'s  solicitor ;  and 
within  a  year  after  the  transfer  to  D.,  A.  mortgaged  the 
same  property  to  E.,  when  B.  acted  as  A.'s  and  E.'s 
solicitor ;  and  E.  was  the  first  to  give  actual  notice  of 
his  charge  to  the  trustees,  who  had  no  personal  know- 
ledge of  the  previous  mortgage  :  it  was  held  that  E. 
was  not  affected  with  notice  of  the  previous  mortgage 
by  reason  of  B.  having  acted  as  his  solicitor,  and  E.'s 
charge  had  accordingly  priority  over  D.'s  (c). 

The  rule  that  a  pm'chaser  is  affected  by  notice  to  his  Reason  for 
counsel,  solicitor  or  other  agent  (d),  seems  to  rest  on  this  notice  WIhe 
ground: — When  a  man  employs  such  agents  to  transact  agent  is  notice 
his  business  he  holds  them  out  to  the  world  as  standing  c?p2?  ^"''" 
in  his  own  place  and  representing  himself,  in  fact,  as 
being  identical,  for  the  purposes  of  the  business  which 
he  has  authorised  them  to  transact,  with  his  own  person. 
He  must  therefore  accept  this  representation  of  himself 

(a)  Sug.  V.  &  P.  757.  pp.  261—264. 

{b)  Hargreaves    v.    Rothivcll,    1  (c)  Re  Cousins,  U  Ch.  D.  671  • 

Keen,   154,    159  ;  Sug.  V.   &  P.  and  see  below,  p.  264.  -if-             ' 

757  ;  see  the  cases  stated  below,  [rl)  Sug.  V.  &  P.  756  ' 
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by  another,  which  is  the  consequence  of  his  own  act  in 
employing  an  agent,  as  complete  for  aU  the  purposes  of 
such  bushiess,  and  cannot  justly  be  permitted  to  sever 
the  identity  of  person  created  by  him  so  as  to  repudiate 
notice  or  knowledge  given  to  or  acquired  by  the  agent, 
but  not  in  fact  communicated  to  the  principal  [e).  It  is 
therefore  said  that,  when  the  relation  of  principal  and 
agent  and  the  duty  of  the  agent  to  communicate  any 
matter  to  the  principal  have  been  established,  an  irre- 
buttable presumption  arises  that  the  agent  communicated 
the  matter  to  the  principal — evidence  is  not  admissible 
to  prove  that  the  agent  did  not  in  fact  communicate  his 
The  exception  knowledge  to  the  principal  (/).  The  rule  is,  however, 
fraud '^  °  subject  to  the  exception  that,  if  the  matter,  of  which  it 

is  sought  to  affect  the  principal  with  notice,  be  the 
agent's  own  fraud  or  fraudulent  dealing  or  some  equity 
arising  thereout  {g),  or  if  the  agent  during  the  time  of 
his  employment  as  such,  and  when  he  acquired  the 
information  in  question,  was  a  party  to  a  scheme  of 
fraud  (//),  then  the  principal  is  permitted  to  give 
evidence  to  rebut  the  above  presumption  and  to  prove 
his  ignorance  of  the  matter  ;  for  the  supposition  that 
the  agent  communicated  his  own  fraud  to  the  principal 
is  too  improbable  to  be  entertained  even  by  a  Court  of 
Equity. 

The  law  pre-        Some  very  fine  distinctions  were  taken  with  regard  to 

Conveyancino-  the  above  rule  and  its  exception,  before  the  passing  of 

Act,  188?.       lY^Q  Conveyancing  Act,  1882  (/).     Thus  it  was  decided 

that,  where  a  solicitor  has  been  or  is  acting  fraudulently, 

{e)  ^ee  Kennedij\.Grccn,^Uj.       K.    699,    720;    Care  v.    Cave,    15 
8c  K.  699,  719  ;   Bonrsot  v.  Savaye,       Ch.  D.  639,  645. 

L.  R.  2   Eq.    134;  cf.    Blackburn  n\    en                t-       t     -d    a  ni. 

T-           iS   r»     T>    T\     rco     io  ('0   o/iarpe  V.  Foy,  Li.  R.  4  Ch. 

V.   I  iqors,   17   Q.   B.   D.   .553,    12  „.^  ' t,     o    .i         ,     ■,      j^  ^  ,      ir? 

•            o          roi        mil  60 ;  Jie  boutliamptoH  s  J-Mate,   16 

App.    Cas.     531;    Blucklurn,    v.  nu    t-»    i-o    io.      tt       t     t\,i 
TT    I        9  1  n    "R    n    idd-/2i^v>.>.^-i^  ^^- ■^-  1'^'  ^^*'   Fry,  J.,  Kettle- 

W^ihW^^^^^^               Wat-  '-f/-   '^"'^'^-'   21    Ch.   D.    685, 
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son,  21  Ch.  D.  685,  704—707. 

(//)  Kt)i)ie(b/  V.  Gmn,  3  My.  &  (/)  Above,  p.  258. 
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but  the  circumstances  are  such  that  if  tlie  purchaser 
were  represented  by  another  solicitor  innocent  of  the 
fraud,  that  solicitor  would  be  put  upon  inquiry  and  so 
affected  with  notice  of  some  equity  other  than  that 
arising  out  of  the  fraud,  the  client  will  be  affected  with 
notice  of  this  equity,  notwithstanding  the  solicitor's 
fraud  (/.).  And  it  was  even  held,  that  where  in  the 
same  transaction  a  solicitor  is  engaged  in  committing  a 
fraud,  but  has  notice  of  some  equity  independent  of  that 
arising  out  of  his  fraud— as  where  he  is  a  trustee  en- 
gaged in  wrongfully  disposing  of  the  trust  property  for 
his  own  benefit — any  person  who  is  his  client  in  that 
transaction  will  be  affected  with  notice  of  such  indepen- 
dent equity,  notwithstanding  that,  if  the  client  were 
represented  by  another  solicitor,  that  solicitor  would 
not  be  put  upon  inquiry  (/).  And  it  was  considered 
that,  where  the  matter  of  which  notice  is  sought  to  be 
imputed  is  not  the  solicitor's  own  fraud  or  unjust 
dealing,  the  mere  fact  that  it  was  fraudulent  or  wrongful 
of  the  solicitor  to  conceal  the  matter  from  the  client  is 
not  sufficient  to  exempt  the  client  from  the  consequences 
of  the  rule  {m).  For  example,  where  a  solicitor  fraudu-  JTennedi/  v, 
lently  induced  a  client,  \^'ho  was  a  mortgagee  of  lease- 
holds, to  execute  (without  receiving  any  money)  a  deed 
conveying  the  legal  estate  to  him  as  uj^on  a  transfer  of 
the  mortgage,  and  having  subsequently  acquired  the 
equity  of  redemption  mortgaged  the  whole  property  to 
another,  for  whom  he  acted  as  solicitor  in  the  transaction, 
it  was  held  that  the  latter  mortgagee  was  not  affected 
with  constructive  notice  of  the  solicitor's  fraud  on  the 
original  mortgagee.  But,  it  appearing  that  the  peculiar 
form  of  the  deed  of  transfer  of  the  mortgage  and  of  the 
receipt  endorsed  thereon  were  sufficient  to  put  a  solicitor 

(k)  ^ee  Kennedy  X.  Green,  3  My.  (;„)  Atterbury  v.    WctUls,  8  De 

^  ^;  q^^"t>         .       c  t    tj         G.  M.  &  G.  454,  466;  JRoUand  v. 

(I)  See  Boicrsot  v.  Savage,  Li.  a.  -.--,,„  J, 

2  En.  134.  -^«''''  ^-  ^-  6  C^-  '^'^'  ^S'-^'  683. 
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innocent  of  the  fraud  upon  inquiry  whether  any  money 
had  been  paid  on  the  execution  of  tlie  transfer,  it  was 
considered  tliat  the  latter  mortgagee  was  affected 
tlirough  the  sohcitor  with  notice  of  tlie  equity  arising 
from  the  fact  that  no  money  had  been  paid,  notwith- 
Boursot  V.  standing  the  soHcitor's  fraud  {n).  So,  where  a  sohcitor, 
Savage.  being  one  of  three  trustees  entitled  to  certain  leasehold 

land,  the  trust  not  being  disclosed  on  the  face  of  the 
title  deeds,  sold  and  assigned  the  land  to  a  purchaser, 
for  whom  he  acted  as  solicitor,  by  forging  the  signatures 
of  his  co-trustees  to  a  letter  of  authority  to  sell  and  to 
the  deed  of  assignment,  and  it  was  considered  that  the 
deed  was  a  nullitj^  on  their  part,  but  passed  the  legal 
estate  in  one-third  of  the  land,  the  Court  held  that  the 
purchaser  was  affected,  through  the  solicitor,  with  notice 
of  the  trusts ;  for  it  was  said  that  if  the  client  would  be 
affected  with  constructive  notice  of  a  trust,  the  existence 
of  which  is  known  to  his  solicitor,  in  the  case  where 
there  was  no  fraud,  the  fact  that  the  solicitor  was  com- 
mitting a  fraud  in  relation  to  the  trust  could  not  afford 
any  reason  why  the  client  should  not  be  affected  with 
constructive  notice  of  the  existence  of  the  trust  (o) .  The 
application  of  the  rule,  where  the  solicitor  had  notice  of 
some  equity  not  arising  out  of  his  own  fraud  and  the 
only  fraud  was  in  his  concealment  thereof  from  his 
Attcrbury  v.  client,  is  illustrated  by  the  following  cases: — A  solicitor 
took  a  mortgage  of  an  equity  of  redemption  and  sub- 
mortgaged  it.  Soon  afterwards  he  and  the  first  mort- 
gagee and  the  mortgagor  joined  in  a  new  mortgage  of 
part  of  the  property,  he  acting  as  solicitor  of  all  the 
parties  to  the  transaction  and  suppressing  all  mention  of 
the  sub-mortgage.  It  was  held  that  the  new  mortgagee 
was  affected,  through  the  solicitor,  with  notice  of  the 
sub-mortgage  ;  notwithstanding  that  it  was  fraudulent 

in)  Kennedy  v.  Green,  3  My.  &  /  \    -n  ^         o  -r     -o    n 

K.  699  ;  see  also  Re  Southampton's  ^"^  ^""'"'"^  ^-   '^"''«^''  ^-  ^-  ^ 

Estate,  16  Ch.  D.  178,  184.  Eq.  134. 
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or  wrongful  of  the  solicitor  to  conceal  the  sub-mortgage 

from   him(/;).     A    solicitor   entitled    to    an    equitahle  JBrailey  v. 

»      Riches. 

interest  in  land  in  Middlesex  mortgaged  tlie  same  to  A. 

by  deposit  of  title  deeds  and  letters  of  charge,  which 

were   not  registered.     He   afterwards  mortgaged  the 

same  interest  by  registered  deed  to  B.,  for  whom  he 

acted  as  solicitor  in  the  transaction.     It  was  held  that 

B.  must  be  taken  to  have  had  notice  of  A.'s  mortgage, 

the  Court  refusing  to  find  a  ground  of  exception  from 

the  general  rule  in  the  fact  that  it  was  to  the  solicitor's 

interest  to  conceal  the  prior  mortgage  from  A.,  and 

declining  to  presume  that  in  this  conflict  of  interest  and 

duty  the  solicitor  consulted  his  own  interest  in  preference 

to  performing  his  duty  to  his  client  {q).     The  exception  Sharpe  v.  Foy. 

to  the  rule  was  allowed  to  prevail  in  Sharpe  v.  Foy  {)•), 

where  a  husband  and  wife  mortgaged  land,  to  which  the 

wife  was  entitled  at  common  law,  but  which  was  subject 

to  a  covenant  for  settlement.     The  same  solicitor  acted 

for  the  mortgagors  and  the  mortgagee.    The  mortgagors 

informed  the  solicitor  of  the  existence  of  the  covenant, 

but  it  was  agreed  between  them  that  the  matter  should 

not  be  mentioned  to  the  mortgagee.     It  was  decided 

that  the   mortgagee   was    not    affected,   through   the 

solicitor,  with  notice  of  the  covenant,  as  the  solicitor 

was  party  to  a  scheme  of  fraud.     Again,  in  Cave  v.  Cave  v.  Cave. 

Cave  (s),   a   solicitor,   who   was  the    sole   trustee    of   a 

marriage   settlement,  wrongfully  applied  part  of   the 

trust  funds  in  the  purchase  of  certain  land,  which  was 

conveyed  to  his  brother.     A.  advanced  to  the  brother 

4,500/.  on  a  fu-st  mortgage  of  this  land.     The  solicitor 

acted  for  A.  in  this  transaction,  but  represented  to  A, 

that  his  brother  was  the  owner  of  the  land,  and  that  the 

mortgage  contained  absolute  covenants  for  title  by  the 

(»)  Atterbury  v.  IVaUis,  8  De  {q)  BmdJcy  v.  Biches,  9  Ch.  D. 

189 
G.  M.  &  G.  454  ;  see  Vilso  Holland  ,\  l  e,   4  Ch    35. 

V.  Hart,  L.  R.  6  Ch.  678.  W  15  Ch.  D.  639. 
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brother.  The  solicitor  also  raised  loans  for  his  brother 
from  other  persons  on  mortgage  of  the  same  land.  In 
these  circumstances  the  Court  found  that  the  trust 
funds  were  applied  in  purchase  of  the  land  in  pursuance 
of  a  scheme  of  fraud  to  which  the  solicitor  was  a  party, 
his  design  from  the  first  being  to  enable  liis  brother  to 
raise  money  on  mortgage  of  the  land  ;  and  it  was  held 
that  A.  was  not  affected,  through  the  solicitor,  with 
notice  of  the  equities  in  favour  of  the  cedui-que-trmts 
under  the  settlement. 

Effect  of  the        Section  3  of  the  Conveyancing  Act,  1882  {t),  preserves 
Conveyancing  ^    principals  the  benefit  of  the  exception  established  as 

Act,  1882, 8.3.         J-  ^  .  p  ;>      p         1 

above  mentioned  (»)  in  the  case  oi  the  agent  s  Iraud. 
But  the  distinctions  drawn  with  regard  to  this  exception 
have  been  greatly  modified  by  the  operation  of  sub- 
section (1)  (ii)  of  the  same  enactment.  Thus,  in  Taylor  v. 
London  and  County  Banking  Co.  {x),  one  Tasker  had 
appropriated  part  of  certain  mortgages  to  which  he  was 
entitled  in  satisfaction  of  a  breach  of  trust  committed 
by  him  as  trustee  of  the  Brockman  settlement.  After- 
wards, on  the  appointment  of  Nixon  as  a  new  trustee 
of  the  Tasker  settlement,  whereof  Tasker  had  been 
j)reviously  sole  trustee,  and  had  apparently  converted 
part  of  the  trust  funds  to  his  own  use,  Tasker  trans- 
ferred these  mortgages  to  Nixon  and  himself,  repre- 
senting that  they  were  part  of  the  funds  subject  to  the 
trusts  of  the  Tasker  settlement;  and  in  this  business 
Tasker  acted  as  Nixon's  solicitor.  It  was  argued  for 
the  persons  entitled  under  the  Brockman  settlement  (//), 
on  the  authority  of  Boiirsot  v.  Savage  (s),  that  notice  of 
the  equity  in  their  favour  must  be  unputed  to  Nixon  in 
consequence  of  Tasker  having  so  acted  as  his  solicitor. 

(0  Above,  p.  258.  {y)  1901,  2  Ch.  242. 

(m)  Above,  p.  260.  (s)  L.  R.  2  Eq.    134  ;    above, 

\x)  1901,  2  Ch.  231,  p.  262. 
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But  it  was  held  (a)  that  the  doctrine  laid  down  in 
Boursot  V.  Savage  is  now  subject  to  the  modifications 
introduced  by  the  3rd  section  of  the  Conveyancing  Act, 
1882  {b)  ;  and  that,  as  knowledge  of  the  appropriation 
to  the  Brockman  settlement  did  not  come  to  Tasker  as 
Nixon's  solicitor  or  in  the  same  transaction  in  which 
the  question  of  notice  arose,  Nixon  could  not  be  affected 
thereby.  The  principle  of  this  decision  appears  to 
affect  not  only  the  case  of  Boursot  v.  Savage,  but  those 
of  Attcrharij  v.  WaJlis  and  Bradley  v.  Riches  (c)  as  well. 
For  in  neither  of  these  cases  was  the  knowledge  sought 
to  be  imputed  to  the  client  acquired  by  the  solicitor  in 
his  capacity  of  solicitor  for  that  client  or  in  the  trans- 
action in  which  the  question  of  notice  arose. 

As  a  general  rule,  a  purchaser  is  affected  by  notice  Vendor  or 
to  his  counsel,  solicitor,  or  other  agent,  notwithstanding  "tLITs'pur- 
that  the  agent  be  also  employed  as  the  agent  of  the  chaser's  or^ 
vendor  [d)    or  be  himself  the  vendor  {e).      But  when  solicitor! 
the  vendor  is  a  solicitor  or  other  agent,  it  must  appear 
clearly  that  he  acted  generally  as  the  solicitor  or  agent 
of  the  purchaser  in  the  transaction,  in  order  that  the 
knowledge  of  the  agent  may  be  imputed  to  the  pur- 
chaser.    The  purchaser  will  not  be  affected  with  notice 
if  the  vendor  be  merely  employed  to  prepare  the  con- 
veyance (./').     The  rule  is  the  same  between  mortgagor 
and  mortgagee  {g). 

It  will  be  observed  that,  under  the  Conveyancing  wiiat 
Act,  1882  (//),  a  purchaser  will  not  be  affected  with  inquiries 

'  ^   ' '         ^  ought  a  pur- 

{«)  1901,  2  Ch.  257—259.  Ch.  D.  685. 

{b)  Above,  p.  258.  (/)  Espin  v.   Pvmbcrton,   3  De 

(c)  Above,  pp.  262,  263.  G.  &  J.  547,  554  ;  Kettlewell  v. 

[d)  Le  Neve  v.  Le  Neve,  Amb.  Watson,  21  Ch.  D.  685. 

436  ;  Bryden  v.  Frost,  3  My.   &  {g)  See  the  cases  cited  in  the 

Cr.  670  ;  Rolland  v.  Hart,  L.  R.  three  preceding  notes  and  above, 

6  Ch.  678.  pp.  261—264. 

{e)  Eettleivell    v.     Watson,    21  [h)  Above,  p.  268, 
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chaser  to         notice  of  anytliiuff  wliicli  would  not  have  come  to  the 
^"'  ^  knowledge  of  himself  or  his  agent  if  such  inquiries  and 

inspections  had  been  made  by  the  one  or  the  other  as 
ought  reasonably  to  have  been  made.  The  question 
then  arises,  what  inquiries  and  inspections  ought 
reasonably  to  be  made  ?  The  answer  to  this  appears 
to  be :  such  inquiries  and  inspections  as  are  usually 
made  by  a  prudent  purchaser  buying  imder  an 
open  contract  {i)  ;  for,  as  we  have  seen  (A-),  a  pur- 
chaser buying  under  special  conditions  limiting  his 
right  to  investigate  the  vendor's  title  is  fixed  with  con- 
structive notice  of  all  equitable  incumbrances  which  he 
would  have  discovered  if  he  had  made  such  inquiries. 
And  it  should  be  noted  that  a  purchaser  or  mortgagee 
taking  the  legal  estate,  but  omitting  to  make  reasonable 
and  proper  inquiries  and  inspections,  will  be  affected 
with  notice  of  such  prior  equities  as  he  would  have 
discovered  if  he  had  made  such  inquiries,  although  the 
omission  to  make  the  inquiries  did  not  arise  from  any 
fraudulent  motive,  but  was  simply  owing  to  gross 
negligence.  Thus,  where  a  purchaser  bought  land  in 
good  faith  through  an  agent,  who  was  not  a  solicitor, 
and  required  no  abstract  of  title  nor  production  of  the 
title  deeds,  and  the  deeds  were  in  the  possession  of  an 
equitable  mortgagee,  it  was  held  that  the  purchaser,  to 
whom  the  legal  estate  had  been  conveyed,  took  the 
same  with  constructive  notice  of  and  subject  to  the 
charge  created  by  the  deposit  of  the  deeds  (/).  Where, 
however,  a  purchaser  makes  due  inquiry  for  the  title 
deeds  and  a  reasonable  excuse  is  given  for  their  non- 
production,  he  will  not  be  affected  with  notice  of  any 
equity  arising  out  of  their  absence,  and  may,  if  he 

(t)   TFiho?i  V.  Bart,  L.  R.  1  Ch.  (A)  Above,    p.    173  ;    see  also 

463,  467  ;  Patman  v.  Harland,  17        Taylor    v.    London     and     County 

Hmton,    1899,    2    Ch.    264;    see  /        '  '.  ' 

also  Molyneux  v.  Hawtrey,  1903,  (0   Oliver  v.    Hmton,    1899,   2 

2  K.jB.  487;/^-«'— --^'^  •''''^^        Ch.  26j; 
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obtain  the  legal  estate,  avail  himself  of  it  and  of  the 
defence  of  purchaser  for  value  in  good  faith  without 
notice  as  against  all  persons  asserting  any  such  equity  {m). 

Where   a   purchaser   has   notice   that   the   property  Notice  that 
bought  is  subject  to  charges  or  incumbrances,  he  must  subject  to^^ 

inquire  what  these  are,  or  he  will  be  taken  to  have  had  charges  or 

^  mi  incumbrances, 

notice   of   them  all.      Thus,  where    one   took   a   legal 

mortgage  from  two  partners  of  property  formerly 
belonging  to  them  and  a  third  partner  since  retired  as 
tenants  in  common,  and  the  retiring  partner  had  by 
deed  conveyed  his  share  in  the  property  to  the  con- 
tinuing partners  "  subject  to  all  charges  and  mortgages 
affecting  the  same,"  and  this  deed  was  recited  in  the 
mortgage  without  the  words  in  inverted  commas,  and 
the  mortgagee,  knowing  of  two  equitable  charges  on 
the  property  and  believing  that  these  were  all  the 
incumbrances,  made  no  inquiry  whether  this  was  the 
case  or  whether  there  were  any  other  mortgages  or 
charges,  it  was  held  that  the  mortgagee  was  affected 
with  notice  of  a  third  equitable  charge  which  existed  on 
the  property  (w).  So,  where  lands  were  mortgaged 
subject  to  land  tax  and  tithe  rent  charge  and  "  to  all 
other  payments  and  outgoings,  ecclesiastical  or  civil, 
charged  upon  or  payable  out  of  the  said  lands,"  and 
the  mortgagee  made  no  inquiry  what  other  payments 
and  outgoings  there  were  to  which  the  lands  were 
subject,  it  was  decided  that  he  had  constructive  notice 
of  an  annual  rent  of  a  certain  quantity  of  corn  charged 
thereon  in  equity  (o) . 


(m)  Hewitt  V.  Zoosemore,  9  Kare,  1893,  1  Ch.  352.     See  also  Mohj- 

449,  458  ;  and  see  Huiif  v.  Elmes,  neux  v.  Hawtrey,  1903,   2  K.  B. 

2  De  G.  F.  &  J.  578  ;  Ratdiffe  v.  487. 

Barnard,  L.  R.  6  Ch   652  ;  Agra  ^^^^  j^^^^^  ^_  WUliams,  24  Beav. 

Banh  v.   Barry,    L.   R.   7   H.  Li.  ,-^  ' 
135,    157  ;    Northern    Counties   of 

England   Fire    Insurance    Co.    v.  (o)  Re  Alms  Corn  Charity,  1901, 

Whipp,  26  Ch.  D.  482 ;  Re  Ingham,  2  Ch.  750. 
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Sales  by- 
trustees. 


Trusts  for  or 
powers  of 
sale. 


§  2.— Of  Saks  hij  Trustees. 
The  first  observation  to  be  made  with  regard  to  sales 
by  trustees  is  that  trustees  holding  the  legal  estate  in 
lands  under  a  simple  trust  for  the  benefit  of  some  other 
person  or  persons  have  no  power  to  sell  without  the 
consent  of  all  the  persons  who  are  in  equity  beneficially 
entitled  to  the  lands.  In  such  cases  the  trustee  is  but 
an  instrument  to  execute  the  will  of  cestui-que-trust. 
The  latter  may  sell  as  he  will,  and  the  trustee  is  bound 
to  convey  at  his  bidding  (;;).  But  the  trustee  cannot 
bind  any  beneficiary  by  contract  with  or  conveyance  to 
any  purchaser  who  has  notice  of  the  trust :  although 
conveyance  of  the  trust  property  by  the  trustee  to  a 
bond  fide  purchaser  for  value  without  notice  of  the 
trust  may  deprive  cestui-que-triisf  of  his  equitable  rights 
in  the  land  (q) .  To  enable  trustees  to  sell  lands  without 
the  concurrence  of  their  cestui-que-tnists  an  express 
power  to  that  effect  must  be  inserted  in  the  instrument 
creating  the  trust,  or  the  lands  must  be  vested  in  them 
upon  a  special  trust  for  sale.  When  such  powers  of  or 
trusts  for  sale  are  created  they  must  be  carried  out  in 
all  respects  according  to  the  intention  of  their  creator ; 
they  must  not,  for  example,  be  exercised  before  the 
time  at  which  it  has  been  declared  that  they  shall 
arise  (r) .  Thus,  when  lands  are  vested  in  trustees  on 
trusts  for  one  for  life,  and  after  his  death  on  trust  for 
sale  or  on  trust  for  others  with  power  of  sale,  the  trust 
for  or  power  of  sale  cannot  be  validly  exercised  in  the 
lifetime  of  the  tenant  for  life — not  even  with  his  consent 
and  concurrence  (.s),  nor  by  order  of  the  Court  {t).    But 


(j»)  See  above,  p.  131. 

[q)  Wins.  Real  Prop.  178,  179, 
19th  ed. 

(r)  See  Johnstone  v.  Baber,  8 
Beav.  233;  Sag.  Pow.  266,  8th 
ed.  ;  Farwell  on  Powers,  147, 
2nd  ed. 

(«)  Mosley  v.  Hide,  17  Q.  B. 
91  ;  Want  v.  Stallibrass,  L.  R.  8 
E;c.    175  ;    Re   Bryant  and  Bar- 


ningha)n''s  Contract,  44  Ch.  D. 
218  ;  Re  Head^s  Trustees  and  Mac- 
dnnald,  45  Ch.  D.  310.  A  sale 
may  of  course  be  made  iu  such 
cases  with  the  concurrence  of  all 
the  beneficiaries,  if  siii  juris,  or 
the  tenant  for  life  may  sell  under 
the  Settled  Land  Acts ;  see  above, 
pp.  133,  144. 

(i!)  Blncldow  V.  Laivs,  2  Hare, 
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the  intention  of  the  author  of  a  trust  or  power  will  be 
collected  from  the  whole  of  the  instrument  creating  the 
same,  and  may  in  some  case  be  ascertained  at  the 
sacrifice  of  the  literal  interpretation  of  every  expression 
therein  contained.  Thus,  where  lands  were  devised  to 
one  for  life,  and  after  her  death  to  trustees  to  sell  as 
soon  as  conveniently  might  be  after  the  testator's 
death,  it  was  held  that  the  will  in  effect  created  a  trust 
for  sale  immediately  exercisable  with  the  consent  of 
the  tenant  for  life  («).  So  a  devise  on  trust  to  sell  with 
all  convenient  speed  and  within  five  years  after  the 
testator's  death  has  been  held  to  enable  the  trustees  to 
make  a  good  title  to  a  purchaser  after  the  five  years  had 
expired,  the  testator's  expressions  being  considered  to 
be  merely  directory  and  not  imperative  (.^•).  A  trust 
for  sale  with  all  convenient  speed  nevertheless  allows 
the  trustees  to  exercise  a  reasonable  discretion  as  to  the 
time  of  sale  (//),  and  they  may  postpone  the  sale  if  such 
a  course  be  beneficial  to  their  ccstui-que-trusts  {z).-  But 
trustees  for  immediate  sale,  who  postpone  sale  in- 
definitely without  good  reason,  will  be  accountable  for 
any  loss  thereby  caused  to  the  trust  estate  {a). 

When  lands  are  settled  on  several  persons  for  sue-  Acceleration 
cessive  life  estates,  with  power  for  each  tenant  for  life  exercisino-  a 

40;  Johnstone  v.  Baber,  8  Beav.  tlie  time  within  which  such  a  trust 
233;  Gosling  v.  Carter,  1  Coll.  might  reasonably  have  been  exer- 
644^652' ^j^-^^***  >^ -^ ='-'-^-'^^ ''-/'■  cised  ;    Parry   v.    Warrington,    6 


4    652- ^j^-^" 


^°{u)'^]Aitls  V.  Ijugmore,  30  Beav.  Madd.    155  ;    Vickers  v.   Scott,   3 

104.  My.  &  K.  500. 

{x)  Pearce  \.  Gardner,  10  Hare,  (s)  3Iorris   v.    Morris,   4    Jur. 

287  ;  see  also  Ciifv.  Hall,  1  Jur.  N.  S.  802. 

N.  S.  972,  where  a  will  conferred  {a)  Cuff  v.  Hall,  1   Jur.  N.  S. 

a  power  to  postpone   sales,    but  972  ;    Bevaynes    v.    Robinson,    24 

not  for  a  longer  period  than  ten  Beav.  86  ;  Fry  v.  Fry,   27  Beav. 

years  from  the  testator's  death.  144.     See  Pe  Davidson,  11  Ch.  D. 

(y)  Buxton  Y.  Buxton,  1  My.  &  341,  348,  on  the  question  how  far 

Cr.   80,   93  ;  Marsdcn  v.   Kent,  5  concurrence  in  the  postponement 

Ch.  D.  598.     For  the  purpose  of  of  a  sale  directed  to  be  made  with 

determining  the  respective  rights  all  convenient  speed  may  amount 

of  tenant  for  life  and  remainder-  to  an  election  by  the  beneficiaries 

man,  one  year  is  considered  to  be  to  take  the  property  in  specie. 
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power  or  when  in  possession  to  charge  the  estate  with  a  jointure 

or  portions,  it  appears  that,  as  such  charges  are  a  burden 
on  the  remainderman,  the  time  for  exercising  the  power 
cannot  he  accelerated  by  the  surrender  to  any  tenant  for 
hfe  of  a  life  estate  prior  to  his  own  ;  he  must  wait, 
before  he  can  well  exercise  the  power,  until  the  time  has 
arrived  when  he  would  have  become  entitled  in  pos- 
session according  to  the  limitations  of  the  settlement. 
But  where  lands  are  so  settled  with  a  power  of  sale 
exercisable  with  the  consent  of  the  tenant  for  life  in 
possession,  the  power,  being  merely  administrative  and 
only  altering  the  state  of  investment  of  the  trust  pro- 
perty and  not  diminishing  the  remainderman's  interest, 
may  be  exercised  with  the  consent  of  a  tenant  for  life 
in  actual  possession,  although  so  entitled  through  the 
surrender  of  a  prior  life  estate  {b).  Where  lands  are 
vested  in  trustees  on  trust  for  one  for  life  and  after 
his  death  on  trust  for  sale  or  on  trust  for  others  with 
power  of  sale,  so  that  the  settlor's  intention  is  tliat  the 
trust  or  power  shall  not  arise  until  such  death  (r),  the 
time  for  exercising  the  same  cannot  be  accelerated  by  a 
suiTender  of  the  life  interest  {d) . 

Trusts  for  sale       When  lands  are  settled  by  deed  on  trust  for  sale,  and 

and  settlement   ,     ^     i  t    l^  ^        n       i      £        j.-^     -r         £>x-c         j.   • 

of  the  pur-       i^o  hoid  the  proceeds  oi  sale  lor  the  benent  ot  certain 

chase  money,    persons  successively,  which  is  a  very  common  form  of 

marriage  settlement,  it  is  usually  provided  that  the  sale 

shall  be  made  at  the  request  or  with  the  consent  of  the 

tenants  or  tenant  for  life,  and  after  the  death  of  every 

tenant  for  life  at  the  discretion  of  the  trustees  (e).      In 

such  cases  there  is  no  intention  that  the  trustees  should 

proceed   to    sell   immediately  (/)  ;    the   trust  is   well 

(b)  Triiell  v.    Tysson,  21  Beav.       douahJ,  45  Ch.  D.  310. 

437;  Sug.Pow.  270,  271;  Sthed.;  (e)  3    Davidson,    Prec.    Conv. 

Farwell  on  Powers,  152,  2nd  ed.  858,  3rd  ed.  ;  Williamson  Settle- 

(c)  Above,  p.  268.  ments,    125 ;    2    Key    &    Elph. 

(d)  See   Coxe  v.  Day,  13  East,  Prec.  Conv.  506,  4th  ed. 

118  ;  Re  Head's  Trustees  and  Mac-  (/)  See  1  Dart,  V.  &  P.  64. 
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exercised  if  the  sale  be  made  during  the  lifetime  of  any 
tenant  for  life  or  within  a  reasonable  time  after  the 
beneficiaries  entitled  to  the  capital  of  the  purchase 
money  have  become  entitled  in  possession  {g) .  If,  how- 
ever, the  lands  remain  unsold  for  a  long  time  after  the 
interests  of  all  persons  absolutely  entitled  to  the  pro- 
ceeds of  sale  have  vested  in  possession,  the  question 
arises  whether  they  have  not  elected  to  take  the  property 
in  sjjecie,  and  so  put  an  end  to  the  trust  for  sale  (A) .  If 
so,  it  would  be  necessary  to  obtain  then-  concurrence 
upon  a  sale  of  the  property.  The  same  question  of 
election  by  the  beneficiaries  to  take  the  property  may 
of  course  arise  in  the  case  of  a  trust  for  sale  created  by 
will  (h) .  If  a  trust  for  sale  be  declared  by  a  will 
merely  for  the  purposes  of  a  settlement  of  the  purchase 
money  made  by  the  will,  the  same  considerations  apply 
with  regard  to  the  time  of  sale  as  in  the  case  of  a  like 
settlement  made  by  deed  (?') .  Trusts  declared  by  will  Trusts 
for  the  sale  of  lands  are,  however,  generally  created  for  ^^  fo^  g^ig 
the  purpose,  amongst  other  objects,  of  raising  money  ^^  order  to  ^ 
to  pay  the  testator  s  debts  or  debts  and  legacies  ;  and  debts, 
in  all  well-drawn  wills  a  power  for  the  trustees  to 
postpone  the  sale  is  invariably  inserted  (k) .  Trusts 
created  by  will  for  sale  of  lands  in  order  to  pay  the 
testator's  debts  appear  to  fall  within  the  rule  already 
mentioned  (/)  with  regard  to  the  time  for  exercising 
the  power  given  by  statute  to  sell  real  estate  charged 
by  will   with   debts  {in) — namely,  that    if  the  sale  be 

{ff)  Biggs  v.  Peacock,  22  Ch.  D.  Douglas    and    PoivelVs     Contract, 

284;    Re    Tweedic   and  Miles,   27  1902,  2  Ch.  296. 

Ch.   D.    315  ;     Re    Douglas    and  (i)  See   1  Dart,  V.  &  P.    64; 

FowelVs    Contract,    1902,    2    Ch.  and  cases   cited  in  nn.   {ff),   (A), 

296,  313.  above. 

(A)  Crahtree  v.  Bramble,  3  Atk.  {k)  4  Davidson,  Free.  Conv.  6, 
680  ;  Davies  v.  Ashford,  15  Sim.  7,  49,  3rd  ed.  ;  2  Key  &  Elph. 
42;  Mutlow  v.  Bigg,  1  Ch.  D.  Free.  Conv.  781,  782,  788,  4th 
385  ;  Re  Gordon,  6  Ch.  D.  531  ;  ed. ;  Davidson's  Concise  Prece- 
de Davidson,  11  Ch.  D.  341;  dents,  536,  544,  17th  ed. 
Solder  v.  lofts,  cited  Re  Lewis,  {I)  Above,  p.  189,  n.  {x). 
30  Ch.  D.  654,  656  ;  and  see  Re  {m)  Above,  p.  189, 
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made  within  twenty  years  after  the  testator's  death,  the 
purchaser  is  not  bound  to  inquire  whether  any  of  the 
testator's  debts  remain  unpaid.  After  the  expiration  of 
that  period,  the  purchaser  should  inquire  whether  any 
debts  remain  unpaid,  if  the  only  object  of  the  trust  for 
sale  be  to  raise  money  to  pay  debts ;  but  of  course  if 
the  trusts  of  the  purchase  money  be  not  only  to  pay 
debts,  but  to  hold  the  surplus  on  trust  for  certain 
persons  in  succession,  the  question  of  the  propriety  of 
selling  a  long  time  after  the  testator's  death  depends  on 
the  same  considerations  as  occur  in  other  cases  of  settle- 
Executors'  ments.  Here  it  may  be  noted  that  the  powers  given  to 
under  thV^^^  executors  by  the  Land  Transfer  Act,  1897  (n),  of  selling 
LandTransfer  their  testator's  real  estate  to  satisfy  his  debts  appear  to 
'  *  be  governed  by  the  same  rules  as  were  previously 
applicable  to  sales  by  executors  of  their  testator's  lease- 
holds (o) ;  so  that,  if  real  estate  be  sold  by  executors 
under  such  powers  more  than  twenty  years  after  the 
testator's  death,  the  purchaser  will  be  entitled  to  pre- 
sume that  the  sale  is  rightly  made,  and  need  not  inquire 
whether  any  of  the  testator's  debts  remain  unpaid.  In 
regard  to  the  general  question  of  the  time  for  exercising 
trusts  for  sale,  Lord  St.  Leonards  observed  that  "people 
who  deal  mth  trustees  raising  money  at  a  considerable 
distance  of  time,  and  without  an  apparent  reason  for  so 
doing,  must  be  considered  as  under  some  obligation  to 
inquire  and  look  fairly  at  what  they  are  about"  {p). 
But  it  appears  that  an  out-and-out  trust  for  sale  of 
lands,  if  not  determined  by  the  beneficiaries'  election, 
may  be  exercised  after  any  lapse  of  time  ( pp) . 

Rule  against  A  trust  for  or  power  of  sale  of  lands  to  arise  at  a 
Section''''  future  time  is  invalid,  unless  so  limited  that  it  must 
with  trusts  for  necessarily  become  exercisable  within  the  period  allowed 

(«)  Stat.   60  &  61  Vict.  c.  65,  (;j)  Stronghill  v.  An.stoj,  1  De 

s.  2  ;  above,  pp.  190,  193.  G.  M.  &  G.  635,  654. 

(o)  Above,  pp.    178,   179,    189,  {pp)  See  above,  p.  271,  nn.  (^), 

n.  (x).  {h). 


of  sale. 
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by  the  rule  against  perpetuities  (q).  But  a  trust  for  and  powers 
sale  arising  immediately,  and  at  once  effecting  a  con- 
version into  personalty  of  the  beneficial  interest  in  the 
lands  to  be  sold,  is  not  obnoxious  to  the  rule  against 
perpetuities,  although  no  limit  of  time  be  mentioned 
within  which  the  trust  must  be  exercised  (r).  And  it  is 
established  that  powers  of  sale  immediately  conferred 
on  trustees  over  property  comprised  in  settlements  are 
not  invalid  for  want  of  an  express  declaration  that  they 
must  be  exercised  within  the  time  given  by  the  rule 
against  perpetuities  (.s).  Such  powers  are  therefore 
exercisable  within  the  period  so  allowed,  though  not,  as 
a  rule,  after  the  settlement  has  come  to  an  end  by  the 
vesting  in  j^ossession  of  the  estate  in  fee  simple  in 
remainder  or  reversion  or  other  the  absolute  interest  in 
the  property  settled  (/) .  But  such  powers  may  remain 
exercisable  after  absolute  interests  have  vested  in  pos- 
session, if  such  were  the  intention  of  the  donor  of  the 
power,  so  long  as  the  rule  against  perpetuities  is  not 
infringed.  Thus,  where  the  absolute  interest  in  any 
settled  property  is  ultimately  limited  to  several  persons 
as  tenants  in  common,  and  a  power  of  sale  is  given 
with  the  intention  that  it  shall  be  exercised  for  the  pur- 
pose of  facilitating  the  division  of  the  property  after 
their  interests  have  vested  in  possession,  the  power  is 
exercisable  within  a  reasonable  time  after  such  interests 
have  so  vested,  provided  that  the  limits  allowed  by  the 

(q)  Me    Daveron,    1893,    3   Ch.  2  K.  &  J.  709 ;  Peters  v.  Zeices, 

421  ;     Goodier    v.     Edmunds,    ib.  ^-c.  Eij.,  18  Ch.  D.  429,  433,  434  ; 

455;    Re  Appleby,    1903,    1    Ch.  Sug.  Pow.   848— 851,  8lh  ed.  ;   1 

565.  Jarm.   Wills,   291,  4th  ed.,  261, 

(r)  Biggs  v.  Peacock,  22  Ch.  D.  3th  ed.  ;    1  Dart,  V.  &  P.  68.  69  ; 

284;    Re    Tweulie   and  Miles,   27  Far  well  on  Powers,  111,  2nd  ed. 

Ch.    D.     315;     Re    Douglas    and  {()  Wolleg  \.  Jenkins,  23  Beav. 

Powell's    Contract,     1902,     2    Ch.  53,   3  Jur.  N.   S.   324 ;    Taite  v. 

296,313.  Swimtead,    26    Beav.    525;     Re 

(.v)   Biddle   V.    Perkins,    4    Sim.  Brown's  SMlement,  L.  R.   10  Eq. 

135;  Boycey.  IIann'ui(j,'>Gr.  &J.  349  ;  Sug.  Pow.  8.)'.)  — 862,  8th ed.; 

334;   Jf'aring  -v.  Coventry,  iMy.Sc  3    Davidson,   Prec.    Conv.  570— 

K.  219  ;  TJ'ood  v.  White,  4  My.  &  577,  3rd  ed.  ;  Farwell  on  Powers, 

Cr.  460,  482  ;  Lantsbery  v.  Collier,  32,  33,  2nd  ed. 

w.  18 
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Order  of  tte 
Court  for 
adniinistra- 
tiou  of  the 
trust. 


rule  against  perpetuities  bo  not  exceeded  (»).  If  pro- 
perty be  given  to  trustees  in  trust  for  persons  entitled,  not 
suecessively,but  for  immediate  absolute  interests  therein, 
it  seems  that  a  power  of  sale  given  to  the  trustees,  and  not 
limited  as  to  the  time  of  its  exercise,  would  be  void  (x) ; 
but  if  some  of  the  beneficiaries  were  infants,  the  power 
might  perhaps  be  exercisable  during  their  minority. 

Where  trustees  hold  lands  under  a  trust  for  or  with 
power  of  sale,  and  an  order  of  the  Court  has  been  made 
for  the  administration  of  the  trust,  they  cannot  properly 
exercise  the  trust  or  power  without  the  direction  of  the 
Court  (//). 


Duties  of 
trustees  for 
gale. 


The  duties  of  trustees  for  sale,  whether  acting  under 
a  trust  for  or  power  of  sale,  are  to  sell  the  trust  pro- 
perty to  the  best  advantage  :  that  is,  in  the  manner  most 
beneficial  to  all  the  cedid-que-trnsfs ;  to  receive  the  pur- 
chase-money and  dispose  of  it  in  due  accordance  with 
the  trusts  ;  to  obtain  proper  advice  as  to  the  value  of 
the  trust  property,  and  the  best  mode  of  sale  iz),  and 
generally  to  take  all  other  precautions  which  a  prudent 
man  of  business  would  take  in  conducting  his  own 
affairs  {a).  Under  the  Trustee  Act,  1893  {b),  where  a 
trust  for  sale  or  a  power  of  sale  of  property  is  vested  in 
a  trustee  by  any  instrument  coming  into  operation  after 
the  year  1881,  and  in  the  absence  of  any  expression  of 
a  contrary  intention,  he  may  sell  or  concur  with  any 
other  person  in  selHng  all  or  any  part  of  the  property, 


{h)  Re  Cotton'' s  Trustees  and  the 
School  Board  for  London,  19  Ch.  D. 
624  ;  lie  Hudtley  and  Babies  %  Co., 
1894,  1  Ch.  334  ;  Re  Jump,  1903, 
1  Ch.  129. 

{x)  Taite  v.  Swimtead,  2G  Beav. 
525,  529. 

(y)  Lewin  on  Trusts,  374,  391, 
6th  ed.,  483,  515,  10th  ed.  ; 
Rrice  v.  Price,  35  Ch.  D.  297  ; 
see  above,  p.  185. 


(;)  Jessel,  M.  R.,  Re  Cooper 
and  Alien'' s  Contract,  4  Ch.  D. 
802,  815. 

{a)  Speight  v.  Gaunt,  22  Ch.  D. 
727,  9  App.  Cas.  1  ;  see  also 
Falkner  v.  Equitahle  Reversionary 
Society,  4  Drew.  352. 

[h)  Stat.  56  &  57  Vict.  c.  53, 
8.  13,  replacing  44  &  45  Vict, 
c.  41,  s.  35. 
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either  subject  to  prior  charges  or  not,  and  either  together 
or  in  lots,  hy  public  auction  or  by  private  contract,  sub- 
ject to  any  such  conditions  respecting  title  or  evidence 
of  title  or  other  matter  as  the  trustee  thinks  fit,  with 
power  to  vary  any  contract  for  sale,  and  to  buy  in  at 
any  auction^'or  to  rescind  any  contract  for  sale  and  to 
re-sell,  without  being  answerable  for  any  loss.  These 
powers  are  similar  to  those  which  were  generally  in- 
serted in  instruments  made  before  the  year  1882  and 
creating  trusts  for  or  powers  of  sale  (c)  ;  but  neither  the 
express  nor  the  statutory  powers  appear  to  confer  on 
trustees  much  greater  authority  or  discretion  than  they 
possess  independently  of  them  under  the  rules  of 
equity  [d).     And  in  exercising  either  the  statutory  or 


(c)  Like  powers  were  given  by 
Lord  Cranworth's  Act  to  trustees 
having  an  express  power  of  sale 
over  any  hereditaments  by  virtue 
of  an  instrument  executed  on  or 
after  the  28th  Aug.  18G0 ;  Stat. 
23  &i  24  Vict.  c.  115,  ss.  1,  2,  34; 
but  these  powers  were  not  usually 
relied  on  in  practice ;  Davidson, 
Prec.  Conv.  vol.  iii.  557,  565, 
n.  («),  858,  1013—1018,  3rd  ed. ; 
vol.  iv.  33,  n.  (/(),  4th  ed. 

[d)  Thus,  in  the  absence  of  any 
restriction  as  to  the  mode  of  sale, 
trustees  for  sale  might  sell  the 
trust  property  either  all  together 
or  in  lots,  and  either  by  public 
auction  or  private  contract ;  Sug. 
V.  &  P.  60,  61  ;  Lewin  on  Trusts, 

383,  384,  6th  ed.,  497-501,  10th 
ed.  They  might  make  such 
special  conditions  of  sale  as  might 
be  reasouable  and  necessary  in 
the  state  of  their  title  ;  Ilubson  v. 
Bell,  2  Beav.  17  ;  Falk)icr  v. 
Equitable  Jieiersioiari/  Suciiti/,  4 
Drew.    352  ;    Lewun   on   Trusts, 

384,  6th  ed. ;  but  they  might  not 
depreciate  the  trust  property  by 
unnecessary  conditions  of  sale ; 
Dance  v.  Goldinijham,  L.  R.  8  Ch. 
902.  They  might  concur  with 
other  persons  in  selling  the  trust 
property  together  with  other  pro- 
perty, if  such  a  mode  of  sale  were 

18 


clearly  advantageous  to  the  cestui- 
qiie- trusts,  and  the  trustees  took 
due  precautions  to  ascertain  that 
they  would  receive  a  proper  pro- 
portion of  the  purchase  money, 
and  were  careful  to  receive  the 
money  themselves;  but  otherwise 
not ;  Rede  v.  Oakcs,  4  De  G.  J.  & 
S.  505 ;  lie  Cooper  (aid  Alien'' s 
Contract,  4  Ch.  D.  802,  814—821. 
They  might  consequently  join 
with  the  owners  of  prior  charges 
in  selling  the  whole  property  free 
from  incumbrances,  or  they  might 
sell  the  i^articular  interest  only, 
which  had  been  vested  in  them 
on  trust  for  sale,  whichever  course 
would  be  likely  to  be  most  advan- 
tageous to  their  cestm-que-trusts  ; 
see  4  Ch.  D.  817.  Trustees  were 
justified  in  fixing  a  reserved  price 
on  a  sale  by  auction,  and  they 
might  buy  in  at  that  price  ;  Re 
Feylons  Settlement,  30  Beav.  252  ; 
Sug.  V.  &  P.  62  ;  but  if,  after 
buying  in,  they  made  undue  delay 
in  effecting  a  sale,  they  were 
answerable  for  any  loss  occasioned 
thereby ;  Taijlnr  v.  Tabniin,  6 
Sim.  281.  It  appears  also  that 
trustees  might  vary  or  rescind 
any  contract  for  sale,  if  such  a 
course  clearly  appeared  to  be  for 
the  advantage  of  their  ceslui-qne- 
trusts  :  Falkner  v.  Equitable  Rever- 
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similar  express  powers,  trustees  are  bound  to  apply  the 
same  principles  wliicli  should  regulate  their  action  in 
the  absence  of  express  authoritj'.  In  botli  cases  Comis 
of  Equity  exact  a  strict  adherence  to  the  duties  of 
trustees  for  sale  f^').  Thus  it  was  held  that  trustees, 
expressly  empowered  to  make  such  special  conditions  of 
sale  as  the^''  might  think  fit,  were  no  more  at  liberty  to 
make  depreciatory  conditions  of  sale,  unless  strictly 
necessary  in  the  state  of  their  title,  than  were  trustees 
who  had  no  such  express  authority.  And  if  deprecia- 
tory conditions  were  unnecessarily  made  on  a  sale  by 
trustees,  the  Court  would  restrain  the  sale  at  the 
instance  of  any  ccstui-que-trust  (/),  or  the  purchaser 
might  resist  the  specific  performance  of  the  contract  {g). 
In  this  particular  instance,  however,  the  legislature  has 
interposed ;  and  with  regard  to  sales  made  after  the  24th 
of  December,  1888,  it  is  now  enacted  as  follows  {h)  : — 

(1.)  No  sale  made  by  a  trustee  shall  be  impeached  by  any  bene- 
ficiary upon  the  ground  that  any  of  the  conditions  subject  to  which 
the  sale  was  made  may  have  been  unnecessarily  depreciatory,  unless 
it  also  appears  that  the  consideration  for  the  sale  was  thereby  ren- 
dered inadequate. 

(2.)  No  sale  made  by  a  trustee  shall,  after  the  execution  of  the 
conveyance,  be  impeached  as  against  the  purchaser  upon  the  ground 
that  any  of  the  conditions  subject  to  which  the  sale  was  made  may 
have  been  unnecessarily  depreciatory,  unless  it  appears  that  the  pur- 
chaser was  acting  in  collusion  with  the  trustee  at  the  time  when  the 
contract  for  sale  was  made. 

(3.)  No  purchaser,  upon  any  sale  made  by  a  trustee,  shall  be  at 
liberty  to  make  any  objection  against  the  title  upon  the  ground 
aforesaid. 

Trustees  are,  moreover,  expressly  empowered  to  sell 
subject  to  any  of  the  stipulations  implied  in  contracts 

sionary    Society,    4    Drew.    352  ;  (/)  Dance  v.  Goldingham,  L.  R. 

Lewin  on  Trusts,   384,   6th  ed.,  8  Ch.  902. 

500,  10th  ed.  [g)  Rede  v.   Oakes,  4  De  Q.  J. 

{c)  Dance  v.  Goldbujham,  L.  R.  &  S.  505 ;  Dunn  v.  Flood,  25  Ch. 

8   Ch.    902,    907,   n.,    909,    910;  ^^rStat-To  ^'sf  Vict.  o.  53, 

Dimn  V.   Flood,   25  Ch.   D.   629,  g.    14^  replacing   51    &   52   Vict. 

634,  28  Ch.  D.  586,  591,  592.  c.  59,  s.  3. 


OF  NOTICE  OF  TRUSTS  AND  SALES  BY  TRUSTEES.  ^7*7 

by  virtue  of  the  Vendor  and  Purchaser  Act,  1874  (/),  or 
the  Conveyancing  Act,  1881  (/.).  Subject  to  these 
enactments,  however,  trustees  for  sale  must  still  exercise 
the  discretions  conferred  upon  them  by  the  above- 
mentioned  statutory  powers  (/)  in  a  reasonable  manner, 
and  with  an  eye  to  obtaining  the  best  advantage  they 
can  for  their  ceiitiii-quc-tntHtH  [m). 

It  is  important  to  note,  with  regard  to  the  exercise  of  Tmsteea  for 
a  trust  for  or  power  of  sale,  that  the  term  "  sale  "  is,  as  for  money. 
a  rule,  taken  in  the  strict  sense  of  conveyance  in  consi- 
deration of  a  price  paid  in  money  {)i).  Trustees  acting 
under  a  trust  for  or  power  of  sale  are  not,  therefore,  at 
liberty  to  accept  any  other  consideration  for  their 
conveyance  than  the  payment  of  money.  They  must 
not,  for  example,  sell  in  consideration  of  receiving- 
stock,  shares,  bonds,  debentures  or  similar  securities  (h), 
or  in  consideration  of  the  grant  of  a  rentcharge  (o), 
unless  the  terms  of  the  trust  or  power  sjDecially  autho- 
rise them  to  convey  for  such  considerations  (^j).  So, 
also,  a  conveyance  by  way  of  exchange  or  partition  is 
not  a  valid  execution  of  a  trust  for  or  power  of  sale  (7). 
But  trustees  for  sale,  who  are  authorized  to  invest  the 


(t)  Stat.  56  &  57  Vict.  c.   53,  lute   owners    thereof,"    were    at 

8.    15,  replacing  37    &    38  Vict.  liberty  to   sell   either  wholly  or 

c.  78,  8.  3.  partly  in  consideration  of  a  fee 

(A)  Stat.  44   &  45  Vict.  c.  41,  farm  rent. 
S.  66.  {q)    M' Queen   v.   Farqidiar,    11 

{I)  Above,  p.  274.  Ves.   467  ;  Sug.   Pow.   857,   858, 

(»))  Above,  p.  275,  n.  [d).  8th   ed.     But   where   there  is  a 

(«)  Above,  p.   1  ;  Stirling,  J.,  power  of  sale  and  investment  of 

Payne  v.  Cork  Co.,  Ltd.,  1900,  1  the  proceeds  in  the  purchase  of 

Ch.  308,  314.^'  other  hereditaments,   it  appears 

(0)  Read  v.   Shaw,   Sug.   Pow.  that  an  exchange  or  a  partition 

953,  8th  ed.  ;   ibid.  864  :  Farwell  may  be  effected   circuitously  by 

on  Powers,  559,  2nd  ed.  -^  sale  and  investment  of  the  pur- 

{p)  See  Re  Morr/an,  24  Ch.  D.  chase  money  in  the  lands  desired 
114,  115.  In  Re  Jackson,  44  Sol.  to  be  taken  in  exchange  or  held 
J.  573,  it  was  held  that  trustees  in  severalty  ;  Sug.  Pow.  858, 
empowered  to  sell  a  testator's  8th  ed.  As  to  effecting  a  parti- 
real  estate,  "  upon  such  terms  and  tion  under  a  power  of  sale  and 
conditions  and  generally  in  such  exchanc/e,  see  Re  Frith  and  Onborne, 
manner  as  they  could  do  if  abso-  3  Ch.  D.  618. 

-<-^>-vt..  2  33. 
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Whether  a 
trust  for  or 
power  of  sale 
authorizes  a 
mortffa^e. 


Whether  a 
trust  or  power 
to  mortgage 
authorizes  a 
sale,  or  a 
mortgage 
with  power 
of  sale. 


purchase  money  on  real  securities,  may  well  agree  to 
leave  a  proper  proportion  of  the  purchase  money  on 
mortgage  of  the  lands  sold  (r).  A  trust  for  or  power 
of  sale  created  for  the  purpose  of  effecting  an  out-and- 
out  conversion  of  lands  into  money  does  not  authorize  a 
mortgage  of  the  lands  (.s).  But  if  the  intention  of  the 
author  of  the  trust  or  power  wore  simply  to  facihtate 
the  raising  of  a  sum  of  money  charged  on  the  lands, 
and  not  to  disturb  the  ownership  of  the  lands  further 
than  should  be  necessary  in  order  to  satisfy  the  charge, 
a  mortgage  made  under  the  trust  or  power  may  be 
supported  as  a  conditional  sale  {f).  A  trust  or  power 
to  mortgage  lands  does  not  authorize  a  sale  of  them  {ii). 
Upon  this  ground  it  has  been  held  that  a  power  to 
mortgage  lands  does  not  authorize  a  mortgage  of  them 
with  power  of  sale  (x) ;  but  in  later  cases  this  rule  has 
been  abandoned  in  favour  of  the  doctrine  that  a  power 
of  sale  is  an  usual  and  a  necessary  incident  of  a  mort- 
gage, and  may  therefore  properly  be  inserted  in  a 
mortgage  made  under  a  trust  or  power  to  mortgage  (//). 
A  trust  for  sale  of  lands  does  not  authorize  a  lease  of 
them,  so  that  a  trustee  for  sale  of  leaseholds  is  not 
justified  in  disposing  of  them  by  way  of  imderlease  at 
an  improved  rent  (z) .     And  it  has  been   held  that  a 


(/•)  Observe  the  terms  of  the 
contract  for  sale  under  the  Settled 
Land  Acts  sanctioned  by  the 
House  of  Lords  in  Bruce  v.  Ailes- 
bury,  1892,  A.  C.  3')6,  357  ;  and 
see  Tlmrhw  v.  Mackeson,  L.  R.  4 
Q.  B.  97  ;  Bettycx  v.  Matjnard,  31 
W.  R.  461  ;  'lie  Ilotham,  1902, 
2  Ch.  575. 

(.v)  llaUcnhy  v.  Spofforth,  1 
Beav.  390  ;  Utrouqhill  v.  Anstei/, 
1  De  G.  M.  &  G.  635  ;  Far/e  v. 
Cooper,  16  Beav.  396  ;  Levaynes  v. 
liobimon,  24  Beav.  86. 

{t)  See  Styouqhill  v.  AnsUy,  1 
De  G.  M.  &  G.  465  ;  Page  v. 
Coopn;  16  Beav.  400;  Sug.  Pow. 
125,  8th  ed.  ;  Lewin  on  Trusts, 
■611,  6th  cd.,  487,  10th  ed. 


(/')  Brake  V.  ir/iifmorr,  5  De 
G.  &  S.  619  ;  Coo/c  v.  Bauson,  29 
Beav.  123. 

[x)  Clarke  v.  Royal  raiioptlcoii, 
4  Drew.  26. 

(y)  Bridges  v.  Longman,  24 
Beav.  27,  29  ;  Cuok  v.  Bawsoii,  29 
Beav.  123,  128  ;  lie  Chawner's 
Will,  L.  R.  8  Eq.  569  ;  Farwell 
on  Powers,  447 — 450,  2nd  ed. 

(z)  Evans  v.  Jackson,  8  Sim. 
217.  An  executor  or  administra- 
tor, however,  where  the  assets 
include  leaseholds,  may  grant  an 
underlease  if  such  a  mode  of 
disposition  be  beneficial  to  the 
estate,  but  not  otherwise,  and  the 
title  of  the  uuderlessee  is  depen- 
dent   on    the    underlease    being 
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trust  for  sale  of  leaseholds  vested  in  trustees,  who  are 
assignees  of  the  lease,  is  not  well  executed  by  granting- 
an  underlease  at  the  same  rent  as  that  reserved  by  the 
original  lease  in  consideration  of  the  payment  of  a  lump 
sum  as  purchase  money.  This  was  so  decided  on  the 
ground  that  it  is  the  duty  of  the  trustees  to  get  rid  of 
the  property  out  and  out,  and  to  divest  themselves 
accordingly  of  all  liability  for  the  rent  and  covenants 
of  the  lease,  for  which,  of  course,  they  would  remain 
liable  on  a  sale  by  way  of  underlease  (a). 

Trustees  for  sale  of  land,  unless  expressly  authorized  Timber  and 
by  the  instrument  creating  the  trust,  are  not  entitled  to 
sell  the  land  apart  from  the  timber  growing  thereon  ('>), 
or  to  sell  the  surface  reserving  the  mines  and  minerals 
thereunder  (c).  But  under  the  Trustee  Act,  1893  (d), 
replacing  an  Act  of  1862  (<),  the  High  Court  may 
sanction  the  sale  by  a  trustee,  or  other  person  authorized 

beneficial ;     Wms.    Exora.     939,  rents  of  the  lots  bought  by  them  ; 

940,  7th  ed.  ;  Keating  v.  Keating,  and  this  course  is  available  on  a 

LI.  &  Gr.  t.  Sug.  133;  Hackett  v.  sale   by  trustees  for  sale;  see    1 

BPNamara,  LI.   &   G.    t.  Plunk.  Dart,  V.    &   P.    148,    195,    196; 

283  ;   Oceanic  Steam  Navigation  Co.  1    Davidson,    Prec.     Conv.     545, 

V.  aS«!:^«-J«t?/,  leCh.D.  236,  243.  700,701,  4th  ed.,  453,  563,   5th 

{a)  Re    Walker   and  Oak.shott's  ed.  ;   1  Key  &  Elph.  Prec.  Conv. 

Contraef,    1901,    2    Ch.     3S3,    in  269,  6th  ed.  ;  Davidson's  Concise 

which    case  Kekewich,    J.,    con-  Precedents,   116,  17th  ed.  ;    1901, 

sidered  that  in  other  respects  the  2  Ch.  385. 

transaction   was  a   sale,    though  (/,)   Chohiwig  v.  Faxion,  3  Bing. 

carried   out    by   way   of   under-  207,    5    Bing.    48;      S.    C.    nom. 

lease;    and  see   ^e    IFebh,    1897,  Cockere/l  v.  Chobnelet/,  10  B.  &  G. 

1  Ch.  144,  148,  where  a  sale  of  5(34^   3   Russ.    565,'  1    R.  &   M. 

leaseholds   by    trustees    (though  413^  l  CI.  &  Fin.  60. 
not    apparently,  trustees  for  sale)  '  ^,^^^.^^     ^_  'j^^'.^,^^   29  j^^^^ 

made  under  an  order  of  the  Court  .^^/   g^^  3  {j.^^^^         j,^^^  Conv. 

was  earned  out  by  way  of  under-  29.3,   3rd  ed.  ;  Dart,  V.  &  P.  76, 

lease  with  theapprovaloi  Stu'iing,  loqp 
J.:   but  in  that  case  no  objection  \  _      .    ,.  ~.j. 

seems  to  have  been  taken  by  the  (<^')  '^^^'^-   ^^  ^  ^'  ^'^^^-  c-  53, 

purchaser.  When  land  held  under  «•  44,  amended  by  57  Vict.  c.  10, 

one  lease  is  sold  in  lots,  it  is  usual  '"■  4,  and  extending  to  dispositions 

to  stipulate  that  the  purchaser  of  by  way  of  exchange,  partition  or 

the  largest  lot  in  value  shall  take  enfranchisement  by  a  trustee  or 

an  assignment  of  the  lease   and  other   person    authorized    so    to 

shall   grant    underleases   to    the  dispose  of  land, 
other  purchasers  at  apportioned  ('•)  Stat.  25  &  26  Vict.  c.  108. 
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Trustees 
should  not 
sell  at  a 
valuation. 


Option  of 
purchase. 


to  soil  land,  of  the  land  with  an  exception  or  reservation 
of  any  minerals,  or  of  the  minerals  separately  from  the 
rest  of  the  land,  and  in  each  case  either  with  or  without 
rights  and  powers  of  and  incidental  to  the  working, 
getting  or  carrying  away  of  the  minerals.  And  when 
such  sanction  has  been  once  obtained,  the  trustee  or 
other  person  may  make  such  sales  from  time  to  time 
without  any  further  application  to  the  Court,  unless 
forbidden  by  the  instrument  creating  the  trust  or  autho- 
rity to  sell  (,/').  Trustees  for  sale  of  land  should  not, 
it  appears,  agree  to  sell  at  a  price  to  be  fixed  by  valua- 
tion ;  for  that  would  be  a  delegation  of  their  discretion 
to  decide  what  price  they  will  accept  {()).  On  these 
grounds  it  appears  that  they  ought  not  to  enter  into  a 
contract  for  sale  containing  the  usual  stipulations  (//)  as 
to  taking  timber  at  a  valuation ;  but  they  should  sell 
the  whole  property  together  at  one  price  (/).  The  same 
reasoning  is  applicable  in  the  case  of  fixtures.  But  a 
stipulation  on  a  sale  by  trustees  that  the  purchaser  shall 
pay  a  fixed  simi  for  the  timber  or  fixtures  in  addition 
to  the  price  of  the  land  does  not  appear  to  be  objection- 
able ;  as  that  is,  in  effect,  a  sale  of  the  whole  property 
at  one  price  settled  by  the  trustees  themselves  (A-).  A 
trustee  for  sale  is  not  entitled  to  enter  into  an  agreement 
giving  some  person  an  option  to  purchase  the  property 
at  a  future  time  (/). 


(/)  Stat.  56  &  57  Vict.  c.  53, 
8.  44  (2),  amended  by  57  Vict. 
0.  10,  s.  4. 

{(/)  1  Dart,  V.  &  P.  90. 

(h)  Above,  pp.  50,  59. 

(i)  1  Davidson ,  Free.  Conv.  522, 
4th  ed.,  434,  5th  ed.  In  Itc 
Lleicellin,  37  Ch.  D.  317,  a  tenant 
for  life  without  impeachment  of 
waste  selling  under  the  Settled 
Land  Acts  sold  the  settled  land 
by  auction  with  a  stipulation  that 
the  purchaser  should  pay  for  the 
timber  at  a  valuation  to  be  made 
in  the  usual  wav.      The  vendor 


claimed  to  have  the  amount  of 
this  valuation  paid  to  him.  It 
was  decided  that  he  was  not 
entitled  to  this.  But  no  suggestion 
was  made  that  the  sale  was 
invalid  as  an  exercise  of  the 
statutory  power  on  the  ground 
that  the  price  of  the  timber  was 
to  be  ascertained  by  valuation. 
The  remainderman  was  probably 
content  with  the  result  of  the 
sale. 

{k)  See  Cocker  ell  s .  Chohrcley,  10 
B.  &  C.  564,  571. 

(/)  Clay  v.  Rufford,  5  De  G.  & 
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It  must  not  be  forgotten,  in  considering  a  title  de-  Whatperpons, 
pending  on  the  exercise  by  trustees  of  a  trust  for  or  original  trus- 
power  of  sale,  that  the  capacity  to  exercise  the  trust  or  *V^^'  ^^^  ^^^^' 

^  ..  •Till-         ^'^'^^  ^  trust 

power  is  not  necessarily  co-incident  with  the  devolution  fur  or  power 
of  the  legal  estate.  It  is  not  every  person  succeeding  "  ^''^^' 
to  an  estate  given  in  trust  who  is  competent  to  execute 
a  discretionary  trust  or  power  connected  therewith ;  on 
the  contrary,  the  general  rule  is  that  such  a  trust  or 
power  can  only  be  well  executed  by  the  persons  whom 
the  author  of  the  trust  has  designated  for  the  purpose, 
and  in  whom  he  has  placed  his  confidence  accord- 
ingly {»)).  Thus  in  every  case  in  which  such  a  trust  or 
power  is  exercised  by  any  other  persons  than  tliose 
originally  entrusted  therewith,  the  question  arises 
whether  the  persons  who  purport  to  act  in  exercise 
of  the  trust  or  power  are  expressly  or  impliedly  autho- 
rised to  execute  the  same.  On  this  point  the  law  is  as 
follows :  — 

First,  with  respect  to  discretionary  trusts  or  powers  As  tu  trusts 
coupled  with   an  estate   or  interest,  as  where  lands  are  ernmled  with 
vested  in  trustees  in  fee  upon  trust  for  or  with  power  an  interest, 
of  sale.      If  several  trustees  be  invested  with  such  a  Sur\ivorship 
trust  or  power,  the  same  may  be   exercised  by  the  sur-  °*  ^^^  *'^"^*- 
vivors  or  survivor  of  them  for  the  time  being,  unless  a 
contrary  intention  should  have  been  expressed  in  the 
instrument  creating  the  trust  {»).     And  if  one  or  more  Disckimer. 


Sm.  768,  779,  780  ;  Oceanic  Steam  tion   after   the   31st  Dec.    1881; 

Navigation  Co.  v.  Suthcrbcrry,  16  stat.  56  &  57  Vict.  c.  53,  s.  22, 

Ch.  D.  236.  replacing-  44    &  45   Vict.   c.   41, 

,    ,    ^  ,  .  ,        ,  \T       (^^r  *'•  38.     But  with  respect  to  trusts 

m)   Crme  v    l>^^keH^^  Ves.  97 ;  «  ers  coupled  with  an  interest, 

Cofe  V.  TTr.r/.,  16  Ves.  27,  46   47  ;  these  enactments    did    no    more 

and   see   the   cases   cited  below,  ^^^^   ^^^^^^^  ^^^  previous  law; 

PP-,   f^\^^^A'..^''o  n^\?^'''7-7  Co.    Litt.     llSa;     Wurburton    v. 

and  Snnth,  1897,  2  Ch.  351,  3d6,  g^^^^j^^^   j^  Sim.  622  ;    IFatson  v. 

3o9>  360.  Pearson,  2  Ex.  581,  594  ;   Lane  v. 

(«)  So    enacted    as    to    trusts  Btbniham,  11  Hare,  1S8 ;  Lewin 

constituted   after  or  created  by  on  Trusts,  230,  509,  510,  6th  ed., 

instruments  coming  into  opera-  282,  726,  10th  ed:/^  ^cCv-~->'^='^ 
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of  the  trustees  sliould  disclaim,  the  trust  or  power  may 
be  exercised  by  tlie  otlior  trustees  or  trustee  (o).  Every 
new  trustee  duly  appointed  under  the  statutory  power 
to  appoint  trustees — whether  conferred  by  Lord  Cran- 
worth's  Act  {p),  the  Conveyancing  Act  of  1<S81  ((?),  or 
the  Trustee  Act,  1893  (r) — has  the  same  powers,  autho- 
rities and  discretions,  and  may  iu  all  respects  act  as  if 
he  had  been  originally  appointed  a  trustee,  and  so  can 
well  exercise  such  a  trust  or  power,  after  the  estate  has 
been  properly  vested  in  him.  Any  new  trustee  duly 
appointed  under  an  express  power  has  equal  authority 
in  this  respect  (.s) .  And  the  same  authority  is  now 
conferred  by  statute  upon  every  trustee  appointed  by 
a  Court  of  competent  jurisdiction  (f).  With  respect  to 
the  exercise  of  such  a  trust  or  power  as  we  are  con- 
sidering after  the  death  of  a  sole  or  the  last  surviving 
trustee,  the  true  principle  appears  to  be  that  the  same 


(o)  Co.  Litt.  113a;  Jenk.  Cent. 
44  ;  Cretve  v.  DicJcen,  4  Ves.  97, 
100  ;  Granville  v.  McXeile,  7  Hare, 
156.  It  is  now  settled  that  dis- 
claimer of  the  estate,  as  well  as 
of  the  office,  of  a  trustee  may  be 
made  by  conduct  only  and  need 
not  be  evidenced  by  matter  of 
record  or  by  deed ;  Ec  Birchall, 
40  Ch.  D.  436  ;  Lewin  on  Trusts, 
176,  177,  6th  ed.,  211,  212,  10th 
ed.  It  must  not  be  foi-gotten 
that,  where  one  is  appointed 
executor  and  trustee  of  a  will, 
refusal  to  act  as  executor,  and 
even  renunciation  of  probate,  is 
not  in  itself  a  disclaimer  of  the 
trusteeship  or  of  any  estate  in  or 
power  over  land  devised  or  given 
to  the  trustees  of  the  ■\\'ill ;  but  it 
may  be  evidence  of  such  dis- 
claimer; Lewin  on  Trusts,  215, 
lOlh  ed.  ;  Re  Gordon,  6  Ch.  D. 
531,  534.  :-f. 

( p)  Stat.  23  k  24  Vict.  c.  145, 
8.  27. 

(9)  Stat.  44  &  45  Vict.  c.  41, 
8.  31  (5). 

(;•)  Stat.  56  &  57  Vict.  c.  53, 
s.  10(3). 


(v)  Sucb  authority  was  ex- 
pressly conferred  in  the  old  com- 
mon form  of  power  to  appoint 
new  trustees:  but  if  not  expressly 
conferred,  it  would  be  implied 
from  the  very  fact  that  the 
creator  of  the  trust  expressly 
authorised  the  appointment  of 
new  trustees ;  Lewin  on  Trusts, 
507,  6tli  ed.,  722,  10th  ed. 

[1]  Stat.  56  &  57  Vict.  c.  53, 
8.  37,  replacing  44  &  45  Vict, 
c.  41,  8.  33,  and  23  &  24  Vict, 
c.  145,  8.  27.  Before  the  enact- 
ment last  cited,  new  trustees 
appointed  by  the  Court  and  not 
by  virtue  of  an  express  power  to 
appoint  new  trustees  could  not, 
as  a  general  rule,  exercise  arbi- 
trary or  special  discretionary 
powers  conferred  upon  the  ori- 
ginal trustees,  unless  such  powers 
should  have  been  expressly  or 
impliedly  extended  to  the  trustees 
for  the  time  being ;  Fordyce  v. 
Bridgea,  2  Ph.  497,  510;  Newman 
V.  iFiirner,  1  Sim.  N.  S.  457; 
Hartley  v.  Hartley,  3  Drew.  384  ; 
Bt/mn  V.  Byam,  19  Beav.  58. 


'f3,  3  C< 
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is  exercisable  by  the  persons  who  succeed  to  the  legal 
estate  after  his  death,  if  the  author  of  the  trust  has 
either  expressly  or  impliedly  authorised  such  persons  to 
execute  the  same  ;  but  otherwise  not  (»).  Thus,  where 
lands  have  been  vested  in  A.  and  B.  in  fee  in  trust 
that  they,  A.  and  B.  (naming  them,  but  not  mentioning 
their  heirs  or  other  legal  representatives),  shall  sell  the 
same,  it  does  not  appear  that  under  the  old  law  of  the 
descent  of  trust  estates  (^)  the  heir  (//),  or  according  to 
the  present  law  (;:)  the  executors  or  administrators  of 
the  surviving  trustee,  could  Avell  execute  the  trust  (r/). 
According  to  the  old  conveyancing  practice  in  force 
before  the  commencement  of  the  Conveyancing  Act  of 
1881  (i),  it  was  usual,  where  real  estate  was  vested  in 
trustees  in  fee  on  trust  for  or  with  power  of  sale,  to 
provide  expressly  that  the  trust  or  power  should  be 
exercisable  by  the  trustees  originally  appointed  or  the 
survivors  or  survivor  of  them,  or  the  heirs  of  such  sur- 
vivor {c)  ;  and  in  such  cases  there  was  no  doubt  that  Heir  of  sole 
the  heir  of  the  last  surviving  trustee  could  well  execute  truster^^°° 
the  trust  or  power  if  he  took  the  legal  estate  (c/).  But 
where  lands  were  vested  in  trustees  in  fee  on  trust  that 
they  or  the  survivors  or  siu'vivor  of  them  or  the  heirs  of 
such  survivor  should  sell  the  same,  and  the  surviving 
trustee  devised  the  trust  estate,  it  was  held  that  the 
devisee,  not  being  authorised  by  the  creator  of  the  Devisee, 
trust  to  execute  the  trust  for  sale,  could  not  make  a 

(«)  Above,  p.  281,  and  n.  (;»).  (r)  Davidson,  Prec.  Conv.  vol.i. 

(x)  Above,  p.  180.  P-  333,  4th  ed.  ;  vol.  iu.  pp.  858, 

)  i  1,^   .■  T    7     7  ,1  T  1271,  3rd  ed. ;    vol.  iv.  p.  32  and 

(y)  Mortimer  v.  Ireland;  11  our.  note    3rd   ed 

^^-^  '.f-'^'^nV^'^"""*"'  ^°^'  ^*^  [^)  See  Lewia  on  Trusts,  202, 

ed.,  240,  lOth  ed.  ^  g^^  ^^^     g^  ^^^  j^^i^.  ^^^  ^^^  j^^^ 

(z)  Above,  p.  182.  surviving  trustee  could  sell  under 

(«)  Ee  I)igleb>j   and   Bnak,   S;c. ,  a  limitation  to  trustees  and  their 

13  L.  R.  Ir.  326.    But  distinguish  heirs  on  trust  "  for  sale  "  or  "  to 

the  cases  mentioned  in  note  {d),  sell"  or  that  the  trustee  for  the 

below.  time  being  should  sell ;  lie  Morton 

(i)  Stat.  44  &  45  Vict.   c.   41,  and  EallM,  15  Ch.  D.    143,   145, 

which  came  into  operation  after  149;  Re  Cunningham  and Frayling, 

the  31st  Dec.  1881  ;  s.  1  (2).  1891,  2  Ch.  567. 
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good  title  on  a  sale  of  the  lands  (c).  And  in  such  a 
case,  it  may  he  noted,  the  heir  could  not  execute  the 
trust,  for  he  had  no  estate  in  the  land  (/).  Where 
lands  were  vested  in  trustees  in  fee  in  trust  that  they  or 
the  survivors  or  survivor  of  them  or  the  heirs  or  assigns 
of  such  survivor  should  sell  the  same,  it  was  held  that  the 
de\dsoe  of  the  last  surviving  trustee,  being  one  of  the 
persons  expressly  designated  by  the  author  of  the  trust, 
could  well  execute  the  trust  for  sale  (g) .  It  was  held 
by  Jessel,  M.  R.,  that  where  lands  were  devised  to 
trustees  and  their  heirs  on  trust  for  sale,  it  must  be 
taken  that  the  testator  intended  to  annex  the  trust  to 
the  estate,  and  that  the  devisee  of  the  surviving  trustee 
could  execute  the  trust  for  sale  accordingly ;  and  he 
considered  that  the  preceding  decision  to  the  con- 
trary (h)  had  been  overruled  (/).  Subsequently,  how- 
ever, Baggallay  and  James,  L.  JJ.,  stated  that  they 
were  not  prepared  to  concur  in  this  view  {k),  and 
Stirling,  J.,  declared  that  he  would  hesitate  to  force 
upon  a  purchaser  a  title  depending  on  the  case  of  Cooke 
V.  Cmicford  not  being  good  law  (/).  It  appears, 
therefore,  that  the  decision  of  Jessel,  M.  R.,  in  Re 
0-sbon/e  to  Ixoirlctt  [m),  in  so  far  as  it  conflicts  with  the 
principle  above  stated  {n),  can  no  longer  be  regarded  as 
good  law.  As  we  have  seen  (o) ,  since  the  Conveyancing 
Act  of  1881  {p)  took  effect,  real  estate  of  inheritance 
vested  in  a  sole  trustee  devolves,  notwithstanding  any 
testamentary  disposition,  upon  his  legal  personal  repre- 


(<■)  Couke  V.  Crawford,  13  Sim. 
91  ;  Wihon  v.  Benwtt,  5  De  G.  & 
S.  475  ;  Stevens  v.  Austen,  3  E.  & 
E.  685. 

(/)  Lewin  on  Trusts,  202,  6tli 
ed. ;  245,  246,  10th  ed. 

{g)  2'itley  v.  Wohtenhnlnie,  7 
Beav.  425  ;  Hall  v.  3Iay,  3  K.  k 
J.  585. 

[h)  Cooke  V.  Crawford,  13  Sim. 
91. 

(i)  Osborne  to  Roivlett,  13  Ch.  D. 


774. 

(/t)  Re  Morton  and  Ballet t,  15 
Ch.  D.  143,  149,  150;  and  see 
Re  Inejlehj  and  Boak,  13  L.  R.  Ir. 
326. 

[l)  Re  Ramnei/  and  Smif/i,  1897, 
2  Ch.  351,  357." 

{m)   13  Ch.  D.  774. 

(n)  Pp.  282,  283. 

(o)  Above,  p.  182. 

Ip)  Stat.  41  &  45  Vict.  c.  41, 
s.  30. 
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sentatives  in  like  manner  as  if  the  same  were  a  chattel 
real  vested  in  them,  and  they  are  to  be  deemed  in  law 
his  heirs  and  assigns  within  the  meaning  of  all  trusts 
and  powers.  It  appears,  therefore,  that  the  legal  per- 
sonal representatives  of  a  sole  or  sole  surviving  trustee 
may  now  exercise  such  trusts  or  powers  as  we  are 
discussing  in  all  cases  in  whicli  under  the  old  law  the 
estate  would  have  descended  to  the  heir,  and  the  heir 
so  taking  the  legal  estate  could  have  well  executed  the 
trust  or  power  (7).     AVhere  lands  have  been  devised  to  Failure  of 

trustees  in  fee  upon  trust  for  sale,  and  the  devise  of  the  ^^^vise  of  legal 

.  estate  to 

legal  estate  has  failed  by  reason  of  the  trustees'  death  trustee, 

in  the  testator's  lifetime,  or  of  their  disclaimer,  then,  if 
the  testator  died  before  the  commencement  of  the  Land 
Transfer  Act,  1897,  his  heir,  and  otherwise  his  personal 
representatives,  would  take  the  legal  estate  subject  to 
the  trusts  declared  by  the  will  (r),  but  could  not  well 
execute  the  trust  for  sale  (.s)  ;    although  in  the  latter 
case  the  personal  representatives  could,  of  course,  exer- 
cise  the   power   of   sale   given    to   them   by  the  last- 
mentioned  Act  {t).     It  should  be  noted  that  a  difficulty  Question  in 
may  arise  as  to  the  persons  who  are  authorised  to  exer-  ^seb^  asoie 
cise  a  trust  for  or  power  of  sale,  where  lands  vested  in  trustee  under 
a   sole  trustee  in  fee  upon  such  a  trust  or  with  such  a  law.^^ 
power  have  been  devised  by  him  (under   the  present 
law)  to  other  persons  than  his  executors.     The  Con- 
veyancing Act  of  1881  (u)  does  not  expressly  take  away 
the  power   of   devising   real   estate   held  in  trust :    it 
merely  provides  that,  notwithstanding  any  testamentary 
disposition,  the  same  shall  vest  on  the  trustee's  death  in 
his  legal  personal  representatives  i)i  like  manner  as  if 
the  same  were  a  chattel  real  vesting  in  them.     Now,  when 


{q)  Above,  p.  283,  and  note  ((;?).  J.    &   S.   608,  613;    Farwell  on 

(r)  Pitt  V.  Pelham,  Freem.  Ch.  Powers,  460,  2nd  ed. 

134  ;  Sonley  v.  Clockmakers'  Co.,  1  {t)  Above,  p.  193. 

Bro.  C.  C.  81.  (»)  Stat.  44  &  45  Vict.  c.  41, 

(s)  Rohson  V.  Flight,   4  De  G.  a.  30. 
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a  man  dies  possessed  of  a  chattel  real,  it  vests  at  first 
in  his  legal  personal  representatives  hy  virtue  of  their 
office,  notwithstanding  that  he  may  have  bequeathed  it 
specifically  ;  but  on  their  assent  to  the  bequest  the  legal 
estate  tlierein  passes  at  once  to  the  specific  legatee  with- 
out any  further  conveyance  {x).  And  if  a  man  be 
possessed  of  a  chattel  real  upon  trust,  he  may  neverthe- 
less devise  his  estate  therein  to  other  persons  than  his 
executors  (//).  And  should  he  do  so,  it  does  not  appear 
that  his  executors  could  disregard  the  specific  devise  and 
execute  the  trusts  themselves,  although  the  chattel  has 
vested  in  them  in  the  first  instance  by  virtue  of  their 
office,  and  they  would,  but  for  the  specific  devise,  be  the 
proper  persons  to  execute  the  trust.  Thus,  where  lease- 
holds had  been  conveyed  to  two  trustees,  t/tcir  executors 
or  admiiiisfrators  (without  further  words),  upon  certain 
trusts,  and  the  survivor  of  the  two  trustees  devised  all 
estates  vested  in  him  on  any  trust  to  A.  and  B.  upon 
the  same  trusts  on  which  he  held  the  same,  and  appointed 
A.,  B.  and  C.  his  executors,  it  was  held  that  neither  the 
devisees  of  the  trust  estate  nor  the  executors  could  exer- 
cise the  trusts  ;  and  that  since  by  the  bequest  the  testator 
had  taken  the  legal  estate  from  those  persons  who  ought 
otherwise  to  have  been  the  trustees,  the  appointment  of 
new  trustees  was  necessary  (z).  It  seems,  therefore, 
that  where  real  estate  of  inheritance  vested  in  a  sole 
trustee  for  sale  or  with  power  of  sale  has  been  devised 
by  him  to  other  persons  than  his  executors,  then,  if 
under  the  old  law  the  trust  or  powers  could  not  have 
been  well  executed  by  his  devisee,  a  purchaser  could 
not  safely  accept  the  title  under  a  purported  exercise  of 
the  trust  or  power  either  by  the  executors  alone  or  by 
the  executors  and  devisees  together.  And  if  the  terms 
of  the  trust  should  have  authorised  the  assigns  of  the 

{x)  Above,  p.  179.  c.  26,  s.   3  ;    Lewin   on  Trusts, 

{i/)  See  Stat.  7  Will.  4  &  1  Vict.  (,'j  j^^  ^J,.^/^  1  Drew.  319. 
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trustees  to  exercise  the  trust  or  power,  still  a  purchaser 
could  scarcely  be  advised  to  accept  a  title  under  a  pur- 
ported exercise  of  the  trust  or  power  by  the  devisees  in 
conjunction  with  the  executors  ;  for  as  the  latter  are  to 
be  deemed  in  law  the  deceased  trustee's  heirs  and  amgns 
within  the  meaning  of  all  trusts  and  powers,  it  would 
be  doubtful  to  what  persons  the  purchase  money  should 
be  paid.  In  either  case,  therefore,  the  only  safe  course 
would  seem  to  be  to  require  the  appointment  of  new 
trustees. 

In  the  case   of   a   power   of   sale   given  to  trustees  Power 
without  any  estate  in  the  land,  such  as  the  power  of  ^  in^terest. 
sale  usually  inserted  in  settlements  of  land  before  the 
Settled  Land  Act,  1882,  took  effect,  the  rule  is  even 
more  strict  that  the  same  can  only  be  well  exercised  by 
the  persons  designated  for  this  purpose  by  the  donor  of 
the  power  {a).     It  is  now  provided  (h),  with  respect  to  Survivorship 
executorships  and  trusts  constituted  after  or  created  by  '^^\^q^xo^ 
instruments  coming  into  operation  after  the  year  1881,  trustees, 
that  a  power  given  to  two  or  more  executors  or  trustees 
jointly  may  be  exercised  by  the  survivors  or  survivor  of 
them    for   the    time   being,  unless   the    contrary   were 
expressed  in  the  instrument  creating  the  power.     In-  Survivorship 
dependently  of  this  enactment,  the  law  respecting  the  po^g^s 
survivorship  of  bare  powers  appears  to  be  as  follows  : — 

I.  The  general  rule  is  that,  when  a  bare  power  is  General  rule, 
given  to  two  or  more  persons,  after  the  death  of  any 

one  of  them,  it  cannot  be  exercised  by  the  survivor  or 
survivors  {<•) . 

II.  When  a  bare  power  was  given  to  two  or  more  Powers  given 
executors,   words   might   be   used,   which   showed    an  *°  executors. 

(a)   Townsend  v.  TFihoii,  1  B.  &       executors  by  s.  50,  and  replacing- 
j^   608  44  &  45  Vict.  c.  41,  s.  38. 

(c)  Co.  Litt.  H2b,  113a;  Sug. 

(A)  Stat.  56  &  57  Viet.  c.   53,       Pow.     126,     128 ;     Monti'Jiore   v. 
s.    22,    apparently    extended    to       Brown,  7  H.  L.  C.  241. 
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intention  tlicat  tlie  power  should  be  Jinnexed  to  the  office 
of  executor;  and,  in  such  a  case,  after  the  death  of  any 
one  of  them,  the  survivor  or  survivors  were  capable  of 
exercising  the  power  (d).  When,  therefore,  a  man  by 
will  gave  a  power  to  his  executors,  designating  them  as 
such  without  naming  them  [e),  or  designating  them 
"his  executors  hereinafter  named"  (./'),  it  was  held 
that  the  power  was  annexed  to  the  office  of  executor 
and  might  be  exercised  even  by  a  sole  surviving 
executor.  Supposing  that  a  man  gave  by  will  a  mere 
power  to  two  or  more  persons,  designating  them  by 
their  names,  without  any  reference  to  the  office  of 
executor,  and  in  a  subsequent  part  of  the  will  appointed 
the  same  persons  executors  :  it  would  be  an  exceedingly 
nice  question,  to  be  determined  by  a  consideration  of  the 
purposes  for  which  the  power  was  given,  whether  an 
intention  were  shown  to  annex  the  power  to  the  office 
of  executor,  sufficient  to  take  the  case  out  of  the  general 
rule  (g). 

III.  Powers  of  executors,  which  arose  by  implication 
of  law,  were  annexed  to  the  office,  and  might  be  exer- 
cised, after  the  death  of  any  executor,  by  the  suiwiving 
executors  for  the  time  being  or  by  a  sole  surviving 
executor  {//). 

IV.  If  a  bare  power  were  given  to  two  or  more 
trustees,  and  the  words  used  in  the  instrument  creating 
the  trust  showed  that  the  power  was  intended  to  be 
annexed  to  the  office  of  trustee  and  not  to  be  conferred 
upon  the  donees  as  individuals,  it  appears  that,  after 


{(!)  Brassey  v.  Chalmers,  16 
Beav.  233  ;  4  De  G.  M.  &  G. 
528;  Sug.  Pow.  128;  Craicford 
V.  Fors/iaic,  1891,  2  Ch.  261. 

(e)  Jenk.  Cent.  43,  case  83. 

(/)  Brassey  v.  Chalmers,  4  De 
G.  M.  &  G.  528,  following  Hotiell 
V.  Barnes,  Cro.  Car.  382 ;  Craufurd 
T.    Forskaw,     1891,    2   Ch.    261  ; 


contra,  Lock  v.  Lorjg'm,  1  And. 
145. 

(r/)  See  Sug.  Pow.  127,  128; 
Jenk.  Cent.  43,  case  83  ;  Har- 
grave's  note  (2)  to  Co.  Litt.  1 13a ; 
Crawford  v.  Forshaw,  1891,  2  Ch. 
261,  266—269. 

[h]  Dyer,  371b,  case  3  ;  Forbes 
V.  I'eacock,  1 1  M.  &  W.  630,  639  ; 
Stiff.  Pow.  128. 
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the  death  of  one,  the  survivor  or  survivors  could  execute 
the  power  (/).  But  if  no  such  intention  appeared,  the 
case  fell  within  the  general  rule  (/.•), 

V.  It  is  said  that,  if  a  power  he  given  to  three  or  Powers  given 
more  persons,  hj  a  class  designation  and  not  by  their  *°  *  ^  • 
names,  for  instance,  "  to  my  trustees,"  "  to  my  sons," 
after  the  death  of  any  of  them,  the  authority  will 
survive  so  long  as  the  plui'al  number  remains  (/).  This 
is  a  doubtful  proposition  {>ii).  It  is  submitted  that  if 
a  man  gave  a  power  to  his  "  trustees  "  without  desig- 
nating them  by  name,  the  case  would  have  fallen  within 
the  preceding  proposition. 


Under  the  Conveyancing  Act  of  1881  («),  a  person  Release  and 

disclaim 
powers. 


to  whom  any  power,  whether  coupled  with  an  interest    ^^^  aimei  o 


or  not,  is  given  may  by  deed  release  or  contract  not  to 
exercise  the  power.  And  under  the  Conveyancing  Act, 
1882  (o),  any  power,  whether  coupled  with  an  interest 
or  not,  may  be  disclaimed  by  deed,  after  which  the 
disclaiming  party  shall  not  be  cajiable  of  exercising  or 
joining  in  the  exercise  of  the  power  ;  but  the  power  may 
be  exercised  by  the  other  or  others,  or  the  survivors  or 
survivor  of  the  others,  of  the  persons  to  whom  the 
power  was  given,  unless  the  contrary  were  expressed  in 
the  instrument  creating  the  power.  With  respect  to 
powers  coupled  with  an  interest,  these  enactments  did 


(j)  Romilly,   M.    R.,  Bi/am  v.  (m)  See  Si/lrs  v.  Sheard,  G.  A., 

Byam,  19  Beav.  58.     The  decision  2  De  G.  J.  &  S.  6,  disapproved 

intliiscase  was  that  a  power  given  by    Malins,    V.-C,    Jefferys    v. 

to    "the   undersigned  trustees"  Marshall,  19  W.  R.  95;  Farwell 

could,    under    the    old    law,    be  on  Powers,  456,  2nd  ed. 

exercised  by  trustees  appointed  («)  Stat.  44  &  45  Vict.  c.  41, 

by  the  Court ;  see  above,  p.  282,  s.   62  (1),  applying  (by  eub-s.   2) 

n.  [t).  to  powers  created  either  before  or 

,,,    ^            ,       -rr^.,        ,  -n    p  after  the  commencement  of  the 

{k)  Townsend  v.  Wilson,  I  B.  &  ^^^ 

A    608  ;  see  Sail  v.  Lewes,  Jac.  ^'^  g^.^^_  ^^   ^  ^g  yi^^_  ^_  39^ 

189,  -    -        .-          _         -. 


s.  6  (1,  2),  applying  (by  sub-s.  3) 
to  pc 
after 
113a.  Act. 


(/)  Sug.  Pow.  128  ;  Lee  v.  Vin-       to  powers  created  either  before  or 
cent,    Cro.    Eliz.    26  ;    Co.    Litt.       after  the  commencement  of  the 


W. 


19 
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no  more  than  declare  the  previous  law  {p).  But  a 
power  simply  collateral  could  not  formerly  be  extin- 
guished or  suspended  by  release  or  any  other  means  (q). 
And  it  appears  that  the  disclaimer  of  a  bare  power  was 
formerly  ineffectual  (r).  And  where  a  bare  power  had 
been  given  to  two  or  more  persons  and  one  of  them  had 
affected  to  disclaim  the  power,  the  power  could  not,  as 
a  rule,  be  well  exercised  by  the  other  or  others  of 
them  (s).  But  in  the  case  of  a  power  given  by  will  to 
the  testator's  executors  to  sell  his  lands,  if  any  of  the 
executors  refused  to  take  administration  of  the  will,  the 
accepting  executors  or  executor  might  by  statute  {t) 
exercise  the  power  alone.  And  where  a  power  was 
annexed  to  the  office  of  executor,  either  by  implication 
of  law  or  by  the  testator's  direction  {u),  an  executor 
who  renounced  probate  could  not  exercise  the  power  (x)  ; 
but  the  executors  or  executor  who  proved  might  well  do 
Release  of  SO  (//) .  If  trustees  were  invested  with  any  power  which 
a"breach^oF^  it  would  be  their  duty  to  exercise,  they  could  not  release 
trust.  or  contract  not  to  exercise  the  same  or  otherwise  divest 


{p)  The  donee  of  any  power 
other  than  a  power  simply  col- 
lateral might  always  release  or 
contract  not  to  exercise  it ;  Sug. 
Pow.  82  sq.  ;  West  v.  Bernei),  1 
E.  &  M.  431  ;  Smith  v.  Death,  5 
Madd.  371  ;  Horner  v.  Swann,  T. 
&  R.  430  ;  Uurst  v.  Hiirst,  16 
Beav.  372  ;  Isaac  v.  Iluyhes,  L.  R. 
9  Eq.  191.  And  if  a  power 
coupled  with  an  estate  or  interest 
were  given  to  any  person,  he 
might  disclaim  the  estate  and 
thus  render  himself  incapable  of 
exercising  the  power  ;  Sug.  Pow. 
5u  ;  Hawkins  v.  Kemp,  3  East, 
410,  437  ;  -Xic/oson  v.  Wordsworth, 
2  Sw.  365,  369,  370  ;  Adams  v. 
Taunton,  5  Madd.  435. 

{q)  Sug.  Pow.  49,  893  ;  West 
V.  Berney,  1  R.  &  M.  431,  434. 
A  power  simply  collateral  is  a 
power  by  the  exercise  of  which 
the  donee  can  acquire  no  interest 


in  the  subject-matter  of  the 
power,  given  to  a  person  who 
has  not  any  interest  therein  at 
the  time  of  the  creation  of  the 
power  and  takes  no  interest 
therein  under  the  instrument 
conferring  the  power  ;  see  Sug. 
Pow.  47,  48. 

(/•)  Sug.  Pow.  50. 

(s)  Sug.  Pow.  50,  126  ;  see 
above,  pp.  287—289. 

{t)  Stat.  21  Hen.  VIII.  c.  4. 

(«<)  Above,  p.  288. 

{x)  Keates  v.  Burton,  14  Ves. 
434  ;  A.-G.  v.  Fletcher,  5  L.  J. 
(N.  S.)  Ch.  75  ;  see  Farwell  on 
Powers,  95 — 98,  2nd  ed. 

{y)  Crawford  v.  Forshaw,  1891, 
2  Ch.  261,  266, 267. 
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themselves  of  their  authority  (z)  ;  and  the  above  enact- 
ments have  not  altered  the  law  in  this  respect  (a) . 

The  law  as  to  the  exercise  by  any  new  trustee  duly  Exercise  of  a 

.     ,     T       p  1  .  ,  ,         ,  bare  power  by 

apijomted  or  a   bare  power   given  to   any   trustee   or  ^^^  trustees. 

trustees  is  the  same  as  governs  the  exercise  by  a  new 

trustee  of  a  power  coupled  with  an  interest  (h).     With  By  any  others 

,    ,      ,,  .        ,  ,1  .1  after  the  death 

respect  to  the  exercise  by  any  other  person  than  a  new  of  the  orio-inal 
trustee  duly  appointed  of  a  bare  power  given  to  a  <ionees. 
trustee  or  trustees  after  the  death  of  a  sole  or  the  last 
surviving  trustee,  there  is,  of  course,  no  succession  to 
any  estate  in  the  land,  and  the  power  can  only  be 
exercised,  if  at  all,  by  some  person  expressly  designated 
for  the  purpose  by  the  donor  of  the  power,  as  where  the 
executors  or  administrators  of  the  last  surviving  trustee 
are  mentioned  among  the  persons  to  whom  the  power  is 
given  (c). 

In  the  case  of  a  purchase  from  trustees  exercising  a  Trustees  exer- 

n        T       .  1  1    •   •  J 1  1  cisins'  a  power 

power  01  sale,  the  conveyancer  advising  the  purchaser  conferred  by  a 

must  have  regard  to  the  provisions  of  the  Settled  Land  settlement  for 
/    \        1  •  1  11  PI  p       some  purpose 

Act,  188;*  [d),  which  make  the  consent  of  the  tenant  for  provided  for 
life  under  a  settlement  necessary  to  the  exercise  by  the  Land  Acts  ^ 
trustees  of  the  settlement  or  any  other  person  of  any 
power  conferred  by  the  settlement  and  exercisable  for 
any  purpose  provided  for  in  the  Act.     He  must  consider, 

(z)    Weller  v.  Ker,  L.  R.   1  Sc.  provisions  of  this  Act,  relative  to 

App.    11;    Re   Dunned  Trusts,    1  any  matter  in  respect  whereof  the 

L.  R.  Ir.  516;   8ai<l  v.  Fatiimon,  tenant  for  life  exercises  or  con- 

34  W.  R.  561.  tracts  or  intends  to  exercise  any 

(ff)  lie  Eijrc,  49   L.  T.  N.   S.  power  under  this  Act,  the  pro- 

259,  visions  of  this  Act  shall  prevail ; 

ri^  Above   r,    28>  •  see  Hall  v  and  accordingly,  notwithstanding 

(6j  Above  p.  z»- ,  see  nun  v.  thj        jn  tj^e  settlement,   the 

i)m-.s,  Jac.  189.  consent    of    the    tenant   for    life 

(<•)  See  above,    pp.    287—289  ;  ghall,  by  virtue  of  this  Act,  be 

Farwell  on    Powers,    453,    454,  necessary  to  the  exercise  by  the 

2nd  ed.  trustees  of  the  settlement  or  other 

{d)  Stat.  45  &  46  Vict.  c.   3S,  person  of  any  power  confen-ed  by 

s.    56,  sub-s.   2,  enacting  that  in  the    settlement     exercisable    for 

case   of    a   conflict   between   the  any  purpose  provided  for  in  this 

provisions  of  a  settlement  and  the  Act. 

19  (2) 
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therefore,  whether  the  instrument  eonf erring  the  power 
is,  either  aloue  or  together  with  other  instruments,  a 
settlement  within  the  meaning  of  the  Act  (e).  And  if 
it  be,  he  should  require  the  limitations  of  the  beneficial 
interests  under  the  settlement  to  be  abstracted  (if  this 
has  not  been  done)  sufficiently  to  show  whether  there  is 
a  tenant  for  life,  or  a  person  having  the  powers  of  a 
tenant  for  life,  entitled  in  possession  under  the  settle- 
ment (,/).  And  if  the  existence  of  any  such  person  be 
disclosed,  the  conveyancer  should  require  liim  to  consent 
to  the  exercise  of  the  power ;  for  if  such  consent  should 
not  be  obtained,  any  conveyance  to  him  by  the  trustees 
in  supposed  pursuance  of  the  authority  conferred  by  the 
settlement  would  be  void  as  an  exercise  of  the  power  (g). 

It  will  be  observed  that  the  only  powers,  to  the  exercise 
of  which  the  consent  of  the  tenant  for  life  is  so  required, 
are  those  conferred  by  the  settlement  and  exercisable 
for  any  purpose  provided  for  in  the  Act.  It  must  not 
be  forgotten  that  in  this  context  the  expression  "the 
settlement"  means  the  settlement  as  defined  in  the  Act, 
and  therefore  extends  to  any  group  of  instruments 
forming  what  is  termed  a  compound  settlement  {/i). 
The  purposes  provided  for  in  the  Act  are,  of  course, 
principally  the  sale  of  settled  land  and  the  application 
of  the  pmxhase  money  in  manner  therein  provided,  the 
exchange  and  partition  of  settled  land  and  the  leasing 
thereof  for  the  terms  sj^ecified  in  the  Act  (/)  ;  and  any 
express  powers  conferred  by  the  settlement  for  any  of 
these  purposes,  upon  any  person  or  persons  other  than 


{e)  See   stats.    45    &    46   Vict.  {(/)  See  He  Xewcastlc^ s  Estates, 

c.  38,  s.  2;    53   &  54  Vict.  c.  69,  24     Ch.    D.     129,    139     sq.  ;    Re 

s.   4 ;    Re  Ailesbury   and  Tveagh,  Cl'itheroc  Estate,  28   Ch.   378;  31 

1893,  2  Ch.   345  ;  'Ue  Mnndy  and  Ch.   D.    135  ;   Re  Atherton,   1891, 

Roper's  Contract,  1899,  1  Ch.  275  ;  W.  N.  85. 

and  see  next  chapter.  (A)  See  note  (c),  above. 

(/)  See   Stat.  45    &   46   Vict.  (i)  See  stat.  45  &46  Vict.  c.  38, 

c.  38,  88.  2  (5),  (7),  58.  ss.  3,  6,  21. 
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the  tenant  for  life,  are  exercisable  only  with  his  consent. 
If,  however,  the  settlor  should  have  given  to  trustees 
larger  powers  over  the  settled  land  than  are  by  the  Act 
conferred  upon  the  tenant  for  life,  as  if  he  should  have 
authorized  them  to  sell  in  consideration  of  the  receipt  of 
debentures  of  or  shares  in  a  company,  or  of  the  grant 
of  a  rentcharge,  or  to  lease  for  longer  terms  than  may 
be  granted  under  the  Act,  these  powers  are  perfectly 
valid  {k) ;  and  it  does  not  appear  that  they  would  be 
"  exercisable  for  any  purpose  provided  for  in  this 
Act"  (/),  so  as  to  make  the  consent  of  the  tenant  for 
life  necessary  to  their  exercise  (in).  It  has  been  sug- 
gested (ii)  that  to  the  exercise  of  a  power  given  to 
trustees  for  raising  charges  by  mortgage  or  sale  the 
consent  of  the  tenant  for  life  would  not  -be  necessary, 
on  the  ground  that  the  trustees  would  have  a  title 
paramount  to  that  of  the  tenant  for  life,  and  he  could 
not  prevent  the  raising  of  the  charges.  But  with 
regard  to  a  power  conferred  by  the  settlement  to  raise 
charges  by  sale,  it  must  be  remembered  that  the  Settled 
Land  Act,  1882  (o),  authorizes  the  application  of  the 
proceeds  of  a  sale  of  the  settled  land  by  the  tenant  for 
life  under  the  power  thereby  conferred  in  the  discharge 
of  any  incumbrances  affecting  the  inheritance  of  the 
settled  land  or  other  the  whole  estate,  which  is  the  sub- 
ject of  the  settlement.     So  that  if  the  charges  to  be 

(/>•)  Stat.  45  &  46  Vict.  c.  38,  the  stitutory  power,  as  if  under 
ss.  56(1),  57;  Lonsdale  Y.  Lout  her,  a  power  for  trustees  to  grant 
1900,  2  Ch.  687.  building  leases  for  any  term  not 

,,.   „              J.      rn     ic\        1  exceeding  120  years  it  were  pro- 
il]  See    sect.     50      2),    above,  i    .  °          i       i,   -n-        i 
\j'            -J        ,  ,,          ''  ''               '  posed  to   grant  a  building  lease 
p.         ,  an    Tx.  {( ).  for  99  years  on  the  same  conditions 
[m]    This     statement    assumes  as  are  authorized  by  the  statutory 
that  by  the  exercise  of  the  express  power,  the  case  is  different ;  and 
power   something   will    be    done  the  consent  of  the  tenant  for  life 
•which  the  tenant   for   life  could  Avould  appear  to  be  necessary, 
not  do  under  his  statutory  power.  {n)    Wolstenholme's      Convey- 
But  if  by  the  exercise  of  a  larger  ancing   and   Settled  Land  Acts, 
power  than  that  conferred  by  the  387,  8th  ed. 

Act  it  were  proposed  to  do  some-  (o)   Stat.  45  &  46  Vict.  c.  38, 

thing  which  could  be  done  under  s.  21  (ii). 
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raised  should  come  ■within  the  definition  of  such  incum- 
brances, their  raising  by  sale  would  appear  to  be  a 
purpose  provided  for  in  the  Act ;  and  it  is  thought  that 
in  such  case  it  would  not  be  safe  to  rely  on  an  exercise 
of  the  express  power  of  sale  without  the  tenant-f or- life's 
consent.  As  regards  a  power  for  trustees  to  raise 
chai'ges  by  mortgage,  prior  to  the  Settled  Land  Act, 
1890,  a  tenant  for  life  had  no  general  power  to  mort- 
gage the  settled  land  in  order  to  raise  money  to  dis- 
charge some  incumbrance  affecting  the  same ;  so  that 
raising  charges  by  mortgage  was  not  a  purpose  provided 
for  by  the  Settled  Land  Act,  1882.  The  Act  of 
1890  (p),  however,  empowered  the  tenant  for  life  to 
mortgage  the  settled  land  for  the  purpose  of  raising 
money  to  discharge  an  incumbrance  thereon.  And  as 
this  Act  and  the  previous  Settled  Land  Acts  are  to  be 
read  and  construed  together  as  one  Act  (q),  it  seems 
that  the  raising  of  money  by  mortgage  to  discharge 
incumbrances  is  now  a  purpose  provided  for  in  the  Acts, 
and  consequently  that  an  express  power  for  this  purpose 
conferred  on  trustees  by  the  settlement  is  no  longer  well 
exercisable  without  the  consent  of  the  tenant  for  life. 
Where  the  settlement  contains,  not  a  mere  discretionary 
power,  but  an  imperative  trust  exercisable  for  some  pur- 
pose provided  for  in  the  Act,  it  appears  that  the  consent 
of  the  tenant  for  life  to  the  exercise  of  the  trust  is  not 
required  (r). 

Where  two  or       By  the  Settled   Land  Act,  1884  (.s),  where  two  or 

more  persons  .  i  p  •        '> 

together  con-    more  persons  together  constitute  the  tenant  for  life  for 
tenrntfoHife.  ^^^^  purposes  of  the  Settled  Land  Act,  1882,  then,  not- 
withstanding anything    contained   in   the   above  cited 
provisions  {t)  of  that  Act  requiring  the  consent  of  all 

(j))  Stat.  53  &  51  Vict.  c.  CO,  (s)  Stat.  47  &  48  Vict.  c.   18, 

s-  11-  s.  6  (2). 

(-7)  Sect.  2.  ^  ' 

()•)  See    Ta)/lor  v.    Foncia,    25  (0  Stat.   45  &  46  Vict.  c.  38, 

Ch.  D.  616.  s.  56  (2) ;  above,  p.  291,  n.  (d). 
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those  persons,  the  consent  of  only  one  of  those  persons 
is  to  be  deemed  necessary  to  the  exercise  by  the  trustees 
of  the  settlement,  or  by  any  other  person,  of  any  power 
conferred  by  the  settlement  and  exercisable  for  any 
j)urpose  provided  for  in  that  Act.  By  the  Act  of 
1882  {ii),  if  in  any  case  there  are  two  or  more  persons 
beneficially  entitled  to  possession  of  settled  land  as 
tenants  in  common,  or  as  joint  tenants,  or  for  other 
concurrent  estates  or  interests,  they  together  constitute 
the  tenant  for  life  for  the  purposes  of  that  Act.  In 
any  such  case,  therefore,  one  only  of  such  persons  need 
now  consent  to  the  exercise  by  the  trustees  of  the 
settlement,  or  any  other  person,  of  any  power  conferred 
by  the  settlement  and  exercisable  for  any  purpose 
provided  for  in  that  Act.  Where  lands  were  given  for 
the  benefit  of  several  persons  in  undivided  shares,  and 
some  of  the  shares  were  given  in  fee  and  others  limited 
to  a  donee  for  life  with  remainder  over,  and  a  power 
was  given  for  trustees  to  sell  the  entirety  of  the 
premises,  it  was  questionable  whether  the  consent  of 
the  tenants  for  life  of  the  settled  shares  was  necessary 
to  the  exercise  by  the  trustees  of  their  power  of  sale 
over  the  entirety.  For  the  power  of  sale  conferred  by 
the  Settled  Land  Acts  would  embrace  the  settled  shares 
only,  and  it  was  only  as  regards  these  shares  that  the 
land  would  be  the  subject  of  a  settlement  within  the 
meaning  of  those  Acts ;  so  that  the  power  to  sell  the 
entirety  might  be  considered  to  be  not  a  power  con- 
ferred by  the  settlement  and  exercisable  for  a  purpose 
provided  for  in  the  Acts,  but  a  power  altogether  para- 
mount to  the  settlement.  But  in  a  case  (.r)  where  a 
testator  gave  one-fifth  part  of  his  estate  to  each  of  his 
four  daughters  for  life  with  remainder  over,  and  gave 
the  remaining  fifth  part  to  the  childi'en  of  a  deceased 


(u)  Sect.  2  (5),  (6). 

{x)  Re  Osborne  and  Bright'' s,  LtL,  1902,  1  Ch.  335. 
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Estate  duty 
chargeable  on 
land  settled 
on  trust  for 


daiigliter  absolutely,  and  empowered  trustees  to  sell  the 
whole  of  liis  estate,  Kekewich,  J.,  held  that  there  was  a 
conflict  between  this  express  power  of  sale  and  the 
power  of  sale  given  by  the  Settled  Land  Acts,  because 
the  sale  of  the  entirety  would  deprive  the  tenants  for 
life  of  the  settled  shares  of  their  statutory  power  to  sell 
them  ;  and  that  the  consent  of  the  tenants  for  life  was 
therefore  necessary  to  the  exercise  by  the  trustees  of 
their  express  power  of  sale.  And  ho  further  decided 
that  the  tenants  for  life  of  the  four  settled  shares  did 
not  together  constitute  a  tenant  for  life  within  the 
meaning  of  the  Settled  Land  Act,  1882  (y),  so  as  to 
enable  the  required  consent  to  be  given  under  the  Act 
of  1884  (z)  by  one  only  of  them. 

It  must  not  be  forgotten  that,  when  land  is  settled 
either  by  deed  or  will  on  trust  for  sale  and  investment 
of  the  purchase  money  for  the  benefit  of  various  persons 
in  succession,  and  the  lands  are  not  immediately  sold, 
estate  duty  will  become  payable  on  the  death  of  any 
one  of  those  persons,  and  will,  it  appears,  become  a 
charge  on  the  land  (6) .  On  a  purchase,  therefore,  from 
the  trustees  for  sale  under  such  a  settlement,  the  pur- 
chaser, if  he  have  notice  of  the  trusts  affecting  the 
purchase  money,  must  ascertain  whether  any  estate 
duty  has  become  so  charged  on  the  land  sold  since  the 
Finance  Act,  1894(c),  took  effect;  and  he  must  be 
careful  to  require  these  trusts  to  be  abstracted  for  this 
purpose. 


Sale  of  land  If  trust  moucy  be  improperly  invested  in  the  purchase 

breach'of  ^    of  land,  it   is  the  duty  of  the  trustee  to  realise  the 
trust.  investment  at  the  earliest  favourable  opportunity,  and 


(y)  Stat.  45  &  46  Vict.  c.  38, 
8.  2  (5),  (6). 

(z)  Stat.  47  &  48  Vict.  c.  18, 
s.  6  (2). 


242 


(b)  Above,  pp.  241,212. 

(c)  Stat.   57   &   58  Vict.   c.   30, 
9  (1);  above,  pp.  224,  234,  241, 

9 
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invest  the  proceeds  in  some  manner  autliorized  by  the 
instrument  wliich  created  the  trust.  The  trustee  is 
therefore  empowered  to  sell  the  land,  and  can  make  a 
good  title  thereto  and  convey  the  same  without  the 
concurrence  of  the  beneficiaries,  notwithstanding  that 
the  purchaser  have  notice  of  the  breach  of  trust ;  unless 
the  beneficiaries,  being  all  sui  juris,  have  elected  to  take 
the  land  in  specie  [d). 

Modern  statutes  have  in  effect  abolished  the  old  rule  Trustees' 
of  equity,  that  any  person  paying  money  or  assigning  ^®°^'P  ^' 
other  personal  estate  to  a  trustee  thereof  was  bound  to 
see  that  the  same  was  duly  applied  pursuant  to  the 
trust,  unless  exempted  from  that  obligation  by  the 
intention  of  the  author  of  the  trust,  either  expressly 
declared  or  implied  from  the  nature  of  the  trusts  {e). 
Under  the  Trustee  Act,  1S93  (/),the  receipt  in  writing 
of  any  trustee  for  any  money,  securities  or  other  pro- 
perty or  effects,  payable,  transferable  or  deliverable  to 
him  under  any  trust  or  power,  shall  be  a  sufficient  dis- 
charge for  the  same,  and  shall  effectually  exonerate  the 
person  paying,  transferring  or  delivering  the  same  from 
seeing  to  the  application  or  being  answerable  for  any 

(d)  He  Fatten  and  Edmonton  tion  be  expressly  declared  by  the 
Union,  52  L.  J.  Ch.  787  ;  Fewer  instrument  creating  the  trust. 
V.  Banks,  1901,  2  Ch.  487,  496  ;  Lord  Cranworth's  Act,  stat.  23  & 
Re  Jenkins  and  RandalV s  Contract,  24  Vict.  c.  145,  f.  29,  provided 
1903,  2  Ch.  3G2  ;  see  above,  that  trustees'  receipts  should  be 
p.  271  ;  2  Dart,  V.  &  P.  G87 — 689.  good   discharges   for   any    vioneij 

[e]  Lloyd  v.  Baldwin,  1  Ves.  payable  to  them  :  but  this  pro- 
sen.  173  ;  Sug.  V.  &  P.  657  sq.  ;  vision  applied  only  in  the  case  of 
Lewin  on  Trusts,  394  6;/.,  6th  ed.  ;  instruments  executed  on  or  after 
519  *y?.,  lOth  ed.  the    28th   Aug.    I860,    and   was 

(/)  Stat.  56  &  57  Vict.  c.   53,  repealed  by  stat.   44   &   45  Vict. 

s.    20,   replacing   44    &    45   Vict.  c.  4  1,s.  71.     After  the  passing  of 

c.    41,    s.    36,    and    applying    to  Lord  Cranworth's  Act,  however, 

trusts    created    either    before   or  the  old  practice  of  inserting  in 

after  the  commencement  of   the  every  instrument  creating  a  trust 

Act.     Also  by  Stat.  22  &  23  Vict.  a  receipt  clause,  in  terms  similar 

c.  23,  the  receipt  of  a  trustee  for  to  those  of  the  present  statutory 

any  purchase  or   mortgage   money  provision,    was    discoutinued  ;    3 

payable  to   him   is   a   good  dis-  Davidson,  Prec.  Couv.  222 — 226, 

charge,  unless  a  contrary  inten-  719,  n.,  3rd  ed. 


298  OF  NOTICE  OF  TRUSTS  AND  SALES  BY  'J'KIJSTEES. 

loss  or  misapplication  thereof.  It  may  be  noted  that 
this  enactment  does  not  justify  tlie  payment  of  money 
or  delivery  of  securities  to  one  only  of  several  trustees. 
In  such  a  case  the  money  must  be  paid  or  other  pro- 
perty assigned  over  to  all  the  trustees,  who  should  all 
join  in  giving  the  receipt  {(j). 

Purchase  by         According   to   the   general   rule    of  equity,   trustees 
trustees.  investing  trust  money  in  the   purcliase   of  lands  were 

bound  to  see  that  they  obtained  a  good  marketable 
title  (//).  This  rule,  however,  was  not  inflexible;  it 
might  be  modified  in  its  application  according  to  the 
circumstances  of  particular  cases.  Thus  if,  considering 
the  objects  of  the  trust  (such  as  the  acquisition  of  land 
advantageous  or  convenient  to  be  held  with  land  already 
in  settlement),  the  purchase  were  otherwise  desirable,  it 
appears  that  trustees  would  be  justified  in  accepting  a 
substantially  safe  holding  title  (/).  And  the  rule  has 
now  been  considerably  relaxed  by  statute.  Trustees 
purchasing  land  are  expressly  authorized  to  buy  without 
excluding  the  application  of  the  second  section  of  the 
Vendor  and  Purchaser  Act,  1874  (/•).  This  exonerates 
trustees  authorized  to  invest  in  the  purchase  of  leasehold 
lands,  held  for  a  term  of  which  less  than  forty  years 
are  unexpired,  from  the  necessity  of  stipulating  for  the 
production  of  the  lessor's  title  (/).  Trustees  are  also 
specially  protected  in  buying  under  the  conditions  im- 

{g)  Hall  V.   Francl;,    11    Beav.  s.  15,  rejjlacing  37  &  38  Vict.  c.  78, 

5ly  ;    Webb  v.  Ledsam,  1   K.  &  J.  s.  3  ;  see  above,  pp.  3.5,  38,  39,  80, 

38t  ;   MargetiH  v.  Tcrks,  12  W.  R.  153.      Trustees  purchasing  need 

517  ;  Lee  v.  Sanluy,  L.  E..  15  Eq.  not,  of  course,  exclude  the  opera- 

"204  ;    3    Davidson,    Free.    Conv.  tion  of   the  first   section   of   the 

223,  n.,  3rd  ed.  Vendor  and  Purchaser  Act,  1874  ; 

,,._       .  ™      i      ^oT^.i,       for  that  section  altered  the  rule 

^WLewm  on  Trusts,  437    6th       ^^  ^^^   ^^^  ^^^^  ^  ^  , 

ed. ;  5C8   10th  ed. ;  ^««^*  v  Oold-       ^^^^^  ^;  jj^^    ^^^  marketable 

xnyham,  L.  E.  8  Gh.  902,  911.  ^j^j^  ^^  ^^^-^^y  "y^^^.^,   ^-^j^  ^^^ 

(i)  1  Dart,  V.  &  P.  89,  90,  5th       previously  ;    see   above,  pp.    79, 
ed.  ;  99,  100,  6th  ed.  153. 

(Ar)  Stat.  56  &  57  Vict.  c.  53,  {I)  See  above,  pp.  77,  80. 
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ported  into  contracts  for  sale  by  the  Conveyancing  Act 
of  1881  (ni),  when  the  period,  for  which  title  is  by  law 
required  to  be  shown,  is  not  curtailed  by  special  stipu- 
lation. And  it  is  now  provided  by  the  Tr.ustee  Act, 
1893  (ii),  that  a  trustee  shall  not  be  chargeable  with 
breach  of  trust  only  upon  the  ground  that  in  effecting 
the  purchase  of  any  property  he  has  accepted  a  shorter 
title  than  the  title  which  a  purchaser  is,  in  the  absence 
of  a  special  contract,  entitled  to  require,  if  in  the  opinion 
of  the  Court  the  title  accepted  be  such  as  a  person  acting 
Avith  prudence  and  caution  would  have  accepted.  The 
standard  so  set  is  that  to  which  trustees  are  now  obliged 
to  conform  (o)  ;  and  they  should  be  careful,  in  buying 
lands  with  trust  monej^  not  to  bind  themselves  by  any 
condition  of  sale  which  will  preclude  them  from  requir- 
ing such  a  title  as  they  ought  to  obtain.  Trustees 
directed  or  empowered  to  purchase  lands  are  frequently 
authorized  by  the  express  terms  of  the  instrument 
creating  the  trust  to  purchase  any  hereditaments  with 
less  than  a  marketable  title  ;  but  this  scarcely  allows 
them  to  adopt  a  lower  standard  than  that  now  set  by 
the  Trustee  Act,  1893  {p). 

(m)  Stat.  44  «&  45  Vint.  c.  41,  rule.   It  ha,«  long  been  the  regular 

s.  66  ;  see  above,  pp.  3.5,  37,  80.  conveyancing  practice   expressly 

(«)  Stat.  56   &  67  Vict.  c.  53,  to  authorize  trustees  to  dispense 

s.  8  (3),  replacing  51  &  52  Vict.  with    the    investigation    of    the 

c.  59,  8.  4  (3).  lessor's  title  in  lending  money  on 

(o)  See  lie  Theobald,   19  Times  the  security  of  leasehold  heredita- 

L.  R.  536.  uients  or  otherwise  to  lend  on  any 

(p)  See  Davidson,  Free.  Conv.  security  with  less  than  a  market- 

vol.  iii.  2 iO,  722,  3rd  ed.  ;  vol.  iv.  able  title  ;  see  the  authorities  last 

55,  3rd  ed. ;   1  Dart,  V.  &  P.  90,  cited.    And  now  the  above-quoted 

5th   ed.  ;    100,  6th   ed.  ;   Key  &  enactment    (sect.     8    (3)    of    the 

Elph.  Prec.  Conv.  vol.    ii.    537,  Trustee  Act,  1893)  applies  equally 

4th  ed.       It   may   be  mentioned  in   the   case  of    trustees   lending 

here  that  trustees  investing  trust  money   on   the    security   of    any 

money    on    a   mortgage  of  lands  property  as  in  that  of  a  purchase  ; 

were  bound  equally  as  on  a  pur-  and  by  sect.  8  (2)  of  the  same  Act 

chase  to  invest  on  the  security  of  a  trustee  lending  money  on  the 

property  with  a  good  marketable  security  of  any  leasehold  property 

title;    and    there   were   not   the  shall  not  be  chargeable  with  breach 

same   reasons  in  the  case  of  an  of  trust  only  upon  the  ground  that 

investment     on     mortgage     for  in  making  such  loan  he  dispensed 

relaxing  the  stringency  of    the  wholly  or  partially  with  the  pro- 
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What  kind  of 
property 
should  be 
boug'ht  by 
trustees  for 
persons 
entitled 
successively. 


Trustees  autborizod  to  purchase  land  to  be  lield  on 
trust  for  persons  entitled  in  succession,  as  tenant  for  life 
and  remainderman  in  fee,  sliould  take  care  that  the 
property  they  huy  is  of  a  nature  to  conf(,T  npon  all  the 
persons  so  entitled  their  due  share  of  the  benefit  to  be 
derived  from  the  purchase.  Generally  spe;il<ing,  they 
should  seek  to  obtain  a  property  whicli  will  produce  a 
fair  immediate  return  in  tlie  way  of  income  to  the 
tenant  for  life,  and  is  likely  to  continue  to  yield  the 
same  advantage  to  the  remainderman  after  his  death. 
They  should  avoid  alike  property  which  is  wasting,  or 
may  be  wasted,  such  as  mines  or  timber,  and  property 
3-ielding  no  present  profits,  as  a  reversion  or  remainder 
to  which  no  rent  is  incident,  or  an  advowson  {q).  Even 
house  property  has  been  thought  to  be  objectionable  for 
purchase  by  trustees  on  the  ground  of  its  being  liable  to 
decay  for  want  of  repair  and  to  destruction  by  fire  (r). 
It  has  been  held,  however,  that  trustees  authorized  to 
invest  in  the  purchase  of  "  lands  or  hereditaments  of  an 
estate  in  fee  simple  in  possession  "  were  entitled  to  buy 
lands  subject  to  building  leases  for  niuety-nine  years  (s). 
Each  case  must,  of  course,  be  considered  with  reference 
to  the  terms  and  object  of  the  power  given  to  purchase. 
Thus,  where  it  is  intended  that  a  large  estate  shall  be 
purchased  and  conveyed  to  the  usual  limitations  of  a 
strict  settlement,  it  is  certainly  allowable  to  buy  lands 
bearing  a  fair  proportion  of  timber  {t)  ;  and  at  the 
present  time  it  seems  equally  permissible  to  purchase 
land  containing  mines  and  minerals,  so  long  as  the 
mineral  wealth  does  not  form  too  large  a  part  of  the 
value  of  the  property,  since  the  mines  can  be  worked 
and  the  profits  eqiiitably  distributed  between  tenant  for 


duction  or  investigation  of  the 
lessor's  title. 

(7)  Lewin  on  Trusts,  438,  439, 
6th  ed.  ;  TjTO,  571,  572,  10th  ed. 

(>•)  Lewin  on  Trusts,  438,  6th 
ed. ;  570,  571,  10th  ed. 


(v)  Re  r<  i/toii'' s  SctdciiHut  Trimt, 
L.  R.  7  Eq.  463 ;  and  see  lie 
Theobald,  19  Times  L.  R.  536. 

{fj  Lewin  on  Trusts,  439,  Cth 
ed. ;  571,  10th  ed. 
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life  aud  remainderman  under  the  powers  given  by  the 
Settled  Land  Act,  1882  (^0- 

Trustees  selling-  land  under  a  trust  for  or  power  of  Valuation  on 
sale  should,  as  a  rule,  obtain  a  valuation  of  the  property  teersellin<''"or 
from  a  competent  professional  surveyor  acting  for  them  pin-  basing, 
independently  and  in  nowise  concerned  on  behalf  of  any 
purchaser,  in  order  to  guide  them  as  to  the  sum  to  be 
accepted  on  a  sale  by  private  contract  or  to  be  fixed  as 
the  reserve  price  on  a  eale  by  auction.  And  trustees 
intending  to  purchase  land  should  obtain  similar  advice 
with  regard  to  the  value  of  the  land  they  propose  to 
buy  {,)').  But,  of  course,  cases  may  occur  in  which 
trustees  are  practically  safe  in  acting  on  their  own 
judgment,  as  where  obviously  favourable  terms  are 
proposed  to  them.  If  all  the  ccsfui-que-trnsfs  should 
be  .'iiii  Juris,  and  not  too  numerous,  the  best  plan  is  to 
obtain  their  sanction  as  to  the  price  to  be  taken, 
paid  or  fixed.  Where  a  title  depends  on  the  exercise 
in  the  past  of  a  trust  for  or  power  of  sale  or  purchase 
of  land,  the  purchaser  may  assume,  if  nothing  appear 
to  the  contrary,  that  the  trust  or  power  was  duly  exer- 
cised to  the  best  advantage  of  the  ccstiii-qac-triists  as 
regards  price  or  value  and  otherwise ;  and  he  need  not 
and  should  not  make  any  inquiry  or  ask  for  any  evidence 
as  to  this  (y/) .  But  if  it  appear  that  the  property  was 
sold  at  an  undervalue,  or  the  trust  or  power  was  other- 
wise improperly  exercised,  the  case  is  different  and  the 
title  cannot  safely  be  accepted  (~). 

(«)  Stat.  45  &  46  Vict.  c.  38,  mortgage  of  lands,  see  stat.  56  & 

88.6,9—11.    SeeBelhtv.  lictkr,  57  Vict.  c.  53,  s.  8. 

W.  N.   1874,  p.   156  ;  22  W.  R.  {>/)  See  J^orell  v.  Dann,  2  Hare, 

836;   30  L.  T.  N.  S.  861.  440,  449—452;    JFare  \.  E(/mont, 

{x)  Lewin  on  Trusts,  375,  376,  4  De  G.  M.  &  G.  460,  471—474  ; 

436,  6th  ed.  ;  485,  567,  10th  ed.  ;  above,  p.  97. 

1  Dart,  V.  &  P.  90  ;  above,  p.  274.  (c)    See   A.-G.    v.    ran/rtcr,    6 

As  to  the  valuation  which  ought  Beav.    150  ;    Kcr  v.  Dunynnnon,  1 

to  be  obtained  by  trustees  pro-  Dru.  &  War.  509,  542  ;  Stevens  v. 

posing  to  invest  trust  money  on  a  Au&ten,  3  E.  &  E.  685. 
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OF  TITLE  UNDER  THE  EXERCISE  OF  POWERS. 


Title  depend- 
ing on 
exercise  of 
a  power  of 
appoiatinent. 


Where  the  title  depends  on  tlie  exercise  of  a 
power  of  appointment,  it  is  the  duty  of  the  con- 
vejancer  advising  the  pureliaser  to  ascertain  that  the 
power  has  been  or  will  be  in  all  respects  well  executed. 
The  general  rule  is  that  in  the  exercise  of  a  power  all 
conditions  prescribed  in  the  instrument  creating  the 
power  must  be  strictly  observed ;  and  in  this  respect  no 
distinction  is  made  between  matters  apparently  sub- 
stantial, such  as  the  nature  of  the  instrument  by  which 
the  power  is  to  be  executed  or  the  recpiii^emeut  of  the 
consent  of  any  person  to  its  execution,  and  formalities 
like  the  number  of  witnesses  by  which  the  executing 
instrument  is  required  to  be  attested  {n).  And  the 
rule  is  that  any  instrument  showing  an  intention  to 
exercise  the  power,  but  not  exactly  complying  with  the 
terms  and  conditions  imposed  by  the  donor  of  the 
power,  is  void  altogether  as  an  exercise  of  the  power  (/>). 


[a)'  Hauhins  v.  Kemp,  3  East, 
410,  440;  Hohms  v.  Coghill,  7 
Ves.  499,  606;  liml  v.  tiheiguld, 
10  Ves.  370  ;  Marjoribanks  v. 
Hovcnchn,  1  Drury,  11  ;  Sug. 
Pow.  20G  sq.,  8th  ed.  ;  Farwell 
on  Powers,  128  sq.,  2nd  cd.  ; 
Wms.  Real  Prop.  374  sq.,  19th  cd. 

[b)  See  previous  note.  This 
rule  is  modified  in  equity,  though 
not  at  law,  by  the  equitable  doc- 
trines   mentioned    below    as    to 


aiding  the  defective  execution  of 
powers  ;  and  is  further  modified 
in  the  case  of  powers  of  leas-ing 
by  the  Leases  Acts,  1849  &  1850 
(stats.  12  &  13  Vict.  c.  26 ;  13  & 
14  Vict.  c.  17),  under  wliich  an 
atteniptcd  exe:cise  of  a  power  of 
leasing,  which  is  invalid  at  law 
for  want  of  strict  compliance  with 
the  terms  of  the  power,  may  be 
considered  in  equity  as  a  contract 
for  the  grant  of    a  valid   lease 
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Under  the  Wills  Act  (c),  however,  wills  executing 
powers  mud  be  executed  and  attested  by  two  witnesses 
in  the  manner  therein  prescribed  for  the  execution  of  all 
wills  {(l) ;  but  if  so  executed  and  attested,  they  operate  as 
valid  executions  of  the  power,  notwithstanding  that  the 
instrument  creating  the  power  may  have  required  some 
additional  or  other  form  of  execution  or  solemnity. 
And  under  Lord  St.  Leonards'  Act  {e)  powers  of 
appointment,  exercisable  by  deed  or  by  any  instrument 
in  writing  not  testamentary,  may  be  well  exercised,  sub- 
secj[uently  to  the  Act,  by  a  deed  executed  in  the  pre- 
sence of  and  attested  by  two  or  more  witnesses,  in  the 
manner  in  which  deeds  are  ordinarily  executed  and 
attested,  although  the  instrument  creating  the  power 
may  have  required  some  additional  or  other  form  of 
execution  or  attestation,  or  solemnity.  It  will  be  ob- 
served that,  where  a  power  is  required  to  be  executed  by 
a  deed  or  writing  attested  by  two  witnesses,  it  is  not 
well  executed  by  a  deed  attested  by  one  witness  only  or 
unattested  (/).  Such  a  defect  of  execution  is  not  aided 
by  Lord  St.  Leonards'  Act.  And  it  is  expressly  pro- 
vided [g)  that  this  statutory  provision  shall  not  operate 
to  defeat  any  direction  in  the  instrument  creating  the 
power  that  the  consent  of  any  person  shall  be  necessary 
to  a  valid  execution,  or  that  any  act  shall  be  performed, 
in  order  to  give  validity  to  any  appointment  having  no 
relation  to  the  mode  of  executing  and  attesting  the  in- 
strument. Nothing  contained  in  the  Act  shall  prevent 
the  donee  of  a  power  from  exercising  it  conformably  to 

under  the  power,  and  leases  pre-  dad  to  exercise  powers  and  exe- 

maturely  granted  in  exercise  of  a  cuted  by  persons  domiciled  out  of 

power    are    made    valid   if    the  England  :     but     distinguish     Re 

lessor's   estate    endure   until  the  L  EUes  Stdlcinent  Trusts,   1903, 

time  when  the  lease  might  have  1  Ch.  898. 

been  well  granted;  Wms.  Real  /  \  ci.  j.    r.-.    r    .lo  tt-  j. 

Prop.  382,  383,  19th  ed.  f',  ^tat.  22  &  23  Vict    c.   35, 

(c)  Stat.  7  Will.  IV.  &   1  Vict.  «•  1-'  P'^^^^'i  13th  Aug.  18o9. 

c.  26,  s.  10.  (/)  Sug.  Pow.  207,  8th  ed. 

(r/)    See,    however.    Me    Price,  {y)  Stat.  22  &  23  Vict.  c.   35, 

1900,  1  Ch.  442,  as  to  wills inten-  b.  12. 
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Equitable 
jclu'f  ng-.iinst 
deffctivo 
execution  of 
a  power. 


the  power  hy  writing  or  otherwise  than  by  an  instru- 
ment executed  and  attested  as  an  ordinary  deed  (//) . 
Equity  will  aid  the  defective  execution  of  a  power,  if 
the  intended  appointee  be  a  purchaser  from  or  the  wife 
or  a  child  or  a  creditor  of  the  person  intending  to  exercise 
the  power,  or  if  the  appointment  be  for  a  charitable 
purpose  (').  But  such  relief  is  only  afforded  to  cure 
defects  which  are  not  of  the  essence  of  the  power,  such 
as  the  want  of  a  seal  or  of  the  proper  number  of 
witnesses,  or  execution  by  will  of  a  power  to  appoint  by 
deed  (,/).  And  equity  will  not  uphold  an  act  which  will 
defeat  what  the  person  creating  the  power  has  declared, 
by  expression  or  necessary  implication,  to  be  a  material 
part  of  his  intention  (/.■).  No  relief  will  therefore  be 
given  against  the  exercise  by  deed  of  a  power  to  appoint 
by  will  (/),  or  against  the  exercise  by  will  of  a  power  to 
appoint  by  deed  to  be  executed  before  a  specified  event, 
which  happened  in  the  lifetime  of  the  person  purporting 
to  appoint  by  will  {/n).  It  must  not  be  forgotten  that 
where  a  power  to  appoint  the  legal  estate  in  lands  is 
exercised  defectively,  but  so  that  equity  will  grant 
relief  against  the  defective  execution,  the  legal  estate 
remains  outstanding  in  the  person  entitled  in  default  of 
appointment,  and  must  be  got  in  if  it  be  desired  to  make 
title  under  the  appointment  (n). 


Title  under  a        Where  a  title  depends   on   the  valid  exercise  of  a 
o^Tppomt^'^''   special    power   of   appointment,    such   as   a   power   to 
appoint  amongst  a  limited  class  of   persons   (the   ap- 
pointor's childi-en,  for  instance),  the  conveyancer  must. 


o 
ment 


(//)  Stat.   22  &  23  Vict.  c.  35, 
8.  12. 
'  (i)  Sug.    Pow.    533—536,    8th 
ed.  ;    Farweli   on    Powers,    327, 
2nd  ed. 

ij)  Sug.  Pow.  548  .x^., 558, 559, 
560  ;  Farweli  on  Powers,  330, 
2nd  ed. 


{k)  Rult,  L.  J.,  Cooper  V.  Mar- 
tin, L.  R.  3  Ch.  47,  58  ;  Sug. 
Pow.  560,  8th  ed. 

{I)  Iteid  V.  Hhcrgold,  10  Ves. 
370. 

[m)   Cooper  v.  Martin,  ithi   sup. 

\n)  Sug.  Pow.  532,  8th  ed.  ; 
Farweli  on  Powers,  327,  2nd  ed. 
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of  course,  see  that  the  appointment  is  made  in  favour  of 
those  persons  who  are  objects  of  the  power  (o),  or  some 
or  one  of  them  (p).  And  he  must  further  ascertain  Fraudulent 
that  the  appointment  does  not  transgress  the  rules  of 
equity  with  respect  to  the  fraudulent  execution  of  such 
powers  ;  as  where  an  appointment  is  made  ostensibly  for 
the  benefit  of  some  object  of  the  power  but  with  the 
real  design  of  effecting  some  other  purpose  than  that 
contemiDlated  by  the  power  (q).  Where  these  rules  are 
transgressed,  it  must  be  remembered  that  the  appoint- 
ment, if  of  the  legal  estate  in  lauds,  may  be  void  in 
erpiity  only,  but  not  at  law  (r)  ;  so  that  where  a  title 
depends  on  the  avoidance  of  such  an  appointment,  the 
legal  estate  may  have  to  be  got  in  from  the  appointee. 
Another  point  to  be  borne  in  mind  in  considering  the  Remoteness 

p  p  •    ,  I  i.        T      -J.    1    of  limitation. 

exercise  or  powers  or  appointment  amongst  a  limited 
class  of  persons  is  the  question  whether  the  appointment 
infringes  any  of  the  established  rules  with  respect  to 
remoteness  of  limitation.  In  such  cases,  the  validity  of 
the  estates  limited  by  the  instrument  exercising  the 
power  depends  on  the  result  of  the  inquiry  whether 
they  would  have  been  valid  if  inserted  in  the  instru- 
ment which  created  the  power.  And  in  investigating 
this  point,  the  conveyancer  must  not  forget  that,  as  the 
law  now  stands,  contingent  remainders  of  the  legal 
estate  in  lands  are  governed  by  rules  peculiar  to  them- 
selves ;  w^hilst  in  the  case  of  limitations  of  future  legal 
estates  to  arise  by  way  of  shifting  use  or  executory 
devise  or  of  future  equitable  estates  or  interests,  the 
only  test  of  validity  is  conformity  with  the  rule  against 
perpetuities  (-s). 


(&)  See  Su<?.  Pow.  498  sq.,  652  {q)  See  Sug.  Pow.  GOG  «/.,  8th 

fiq.,  6(i4  f!q.,  8th  ed.  ;  Farwcll  on  ed.  ;  Farwell  on  Powers,  40;5  .sq., 

Powers,  '298  sq.,  486  .sq.,  2nd  ed.  2nd  ed. 

{p)    As  to  exclusive  appoint-  (r)  See   Sug.    Pow.    606 — 608, 

ments,   see   Farwell   on   Powers,  8th  ed. 

362   sq.,    2nd   ed.  ;    Wnis.    Pers.  (.s)  See  Wms.  Real  Prop.  351— 

Prop.  353,  15th  ed.  356,  395—406,  19th  ed.  ;  and  the 

w.  20 
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Attestation 
clause  to 
iDstriimcnts 
exercising 
power;?. 


Where  an  iustruraent  creating  a  power  of  appoint- 
ment has  required  that  certain  acts  done  in  connection 
with  the  exercise  of  the  power  (such  as  the  signing, 
sealing  and  delivery  of  a  deed  or  writing)  shall  be 
attested  by  witnesses,  the  attestation  clause  of  the 
instrument  exercising  the  power  should  be  examined 
with  special  care,  as  the  omission  to  express  therein 
that  some  or  one  of  such  required  acts  has  been  duly 
attested  may  vitiate  the  exercise  of  the  power.  On 
this  subject  Mr.  Justice  Farwell  (t)  has  laid  down  the 
following  rule  as  the  result  of  tho  authorities  : — "  If  a 
power  requires  two  or  more  formalities  to  be  attested, 
and  the  attestation  clause  expressly  certifies  that  one  of 
such  formalities  has  been  performed,  then  the  power  is 
not  well  executed  (ii).  But  if  the  attestation,  although 
a  limited  and  special  one,  is  of  such  a  nature  that  it 
must  necessarily  be  inferred  that  the  other  requisites 
were  complied  with  (r),  or  if  the  attestation  is  general, 
then    the    execution   is   valid,    unless    the    contrary   is 


■writer's  articles  on  Contingent 
Remainders  and  the  Rule  against 
Perpetuities  in  the  Encyclopsedia 
of  English  Law. 

(t)  Farwell  on  Powers,  13.5, 
2nd  ed. 

{n)  Vincent  v.  Bishop  of  Sodor 
and  Man,  4  De  G.  &  Sm.  294, 
307  ;  5  Ex.  683,  694.  In  JFriffht 
V.  Wake/ord,  17  Ves.  454,  4 
Taunt.  213,  where  a  power  of 
consent  to  a  sale  was  required  to 
be  exercised  by  writing  under 
hand  and  seal  attested  by  two  or 
more  credible  witnesses,  and  the 
attestation  clause  of  the  deed 
exercising  the  power  only  certi- 
fied that  it  was  sealed  and  de- 
livered in  the  presence  of  two 
witnesses,  it  was  held  that  the 
power  was  not  well  executed. 
The  like  defect  in  instruments 
exercising  powers  executed  before 
the  30th  July,  1814,  was  cured 
by  Stat.  54  Geo.  III.  c.  168  :  but 
this  Act  had  no  prospective  opera- 
tion. 


[x)  See  Vincent  v.  Bishop  of 
Sodor  and  Man,  ubi  sup.,  where  a 
power  required  to  be  exercised  by 
will  signed  and  published  in  the 
presence  of  and  attested  by  two 
or  more  wdtnesses  was  held  to  be 
well  executed  by  a  will  piu-porting 
to  be  signed  and  sealed  in  the 
presence  of  two  witnesses,  on  the 
ground  that  sealin  g  in  the  presence 
of  witnesses  must  naturally  and 
reasonably  be  considered  to  be  a 
publication  of  the  will  ;  Smith  v. 
Adkins,  L.  R.  14  Eq.  402,  where 
a  power  to  be  exercised  by  any 
instrument  in  writing  signed, 
sealed  and  delivered  in  the  presence 
of  two  or  more  witnesses  was 
held  to  be  well  executed  by  a  will 
stated  in  the  attestation  clause  to 
be  signed,  sealed,  published  and 
acknowledged  to  be  the  last  will 
of  the  donee  of  the  power  ;  this 
was  on  the  ground  that  publica- 
tion of  a  will  is  equivalent  to 
delivery  thereof. 


OF  TITLE  UNDER  THE  EXERCISE  OF  POWERS.  307 

shown"  (//).  This  rule  is,  of  course,  subject  to  the 
above-meutioued  provisions  of  the  Wills  Act  and  Lord 
St,  Leonards'  Act  (z) ,  which  have  greatly  diminished  its 
importance  in  practice. 

When  property  is  sold  or  conveyed  in  the  exercise  of  Sale  under 
a  power  created  by  statute,  there  is  the  same  necessity  '^^'j^^er^'^ 
for  exact  compliance  with  all  the  terms  and  conditions 
of  the  power  as  exists  in  the  case  of  a  power  created  by 
the  act  of  parties  {a)  ;  and  in  default  of  such  compliance 
any  instrument  purporting  to  exercise  the  power  is,  as  a 
rule,  void  (b) .  At  the  present  time  the  most  important  Sales  under 
statutory  power  of  sale  is  that  given  by  the  Settled  L^n^'Acts 
Land  Acts,  1882  to  1890.  When  title  is  made  by 
means  of  the  exercise  of  this  power  of  sale,  the  points 
to  which  the  attention  of  the  purchaser's  counsel  should 
be  principally  directed  are  the  following  : — In  the  first 
place  he  must  ascertain  that  the  property  so  conveyed 
or  to  be  conveyed  is  settled  land  (c),  and  that  the 
person  who  has  exercised  or  is  to  exercise  the  power  is 
a  tenant  for  life  or  a  person  having  the  powers  of  a 
tenant  for  life  within  the  meaning  of  the  Acts  (d) .  He 
must  next  inquire  whether  such  property  comprises  the 
principal  mansion-house  on  the  settled  land  and  the 
pleasure  grounds  and  park  and  lauds  usually  occuj)ied 
therewith  or  any  part  of  the  same,  and  if  so,  he  must  see 


{!/)  See  Bin-dcf/ V.  Dor  d.  Spils-  Sutherland,     189o,     3    Ch.     169; 

hunj,  10  CI.  &  Fin.  340,  where  a  Chandler  v.   Bradley,  1897,  1  Ch. 

power   to   be    exercised    by  will  315  ;    Re   Handnuin  and    Wilcox's 

signed,    sealed  and  published  in  Co)itraet,  1902,  1    Ch.  599  ;  Boyce 

the  presence  of  and  nttostcd  by  v.    Edhrooke,    1902,    1    Ch.    83G. 

three  witne.sses  WHS  held  to  be  well  The  Leases  Acts,  1849  and  1850, 

executed  by  a  signed  and  sealed  apply  to  an  intended  exercise  of 

will  with  this  attestation  clause,  a   staiutory   as    well    as    to    an 

'•Witness,    Charles   Ball,    Eliz.  express  power    of    leasing;    see 

Ball,  Ann  Ball."  above,  p.  302,  n.  [b). 

[z]  Above,  p.  303  ^.  g^^  ^^^^  ^^  ^  ^g  yj^^_  ^  3g 

«    Above,  p.  302.  J 3  (1-4,  10),  3. 

(0)   Iiarirs  v.  Danes,  38  Ch.  D.  ^         >       /) 

499;    Moyridt/e  V.   Clapp,  1892,  3  «i  See  stat.  45  &  4G  Vict.  c.  38, 

Ch.     382,     398 ;     Sutherland     v.  ss.  2  (5—7),  58. 

20  (2) 
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that  the  assui'ance  of  that  part  of  the  property  was  or  shall 
be  made  with  the  consent  of  the  trustees  of  the  settlement 
or  under  an  order  of  the  Court  as  required  by  the 
Settled  Land  Act,  IbdO  {c).  Thirdl}^  he  must  assure 
himself  that  the  purchase  money  was  or  shall  bo  paid  to 
duly  constituted  trustees  of  the  settlement  for  the  pur- 
poses of  the  xVcts  (./'),  or  into  Court  (^).  Fourthly,  he 
must  be  satisfied  that  all  the  estate,  to  which  title  is 
alleged  or  required  to  be  made  under  this  statutory 
power,  has  been  or  will  be  duly  assured  by  the  exercise 
of  the  statutory  power  of  conveyance  (//)  by  the  tenant 
for  life,  either  alone  or  with  the  concurrence  of  all  other 
necessary  parties,  if  any.  He  must  also  see  that  there 
is  nothing-  in  the  whole  transaction  carried  out  by  exer- 
cising the  statutory  power  which  is  inconsistent  with  the 
duty  of  the  tenant  for  life,  in  exercising  the  statutory 
power,  as  trustee  for  all  parties  entitled  under  the  settle- 
As  to  giving  ment  (/).  As  is  well  known,  a  tenant  for  life  intending 
intended  sale  ^^  exercise  the  statutory  power  is  required  to  give  one 
month's  previous  notice  of  his  intention  to  the  trustees 
of  the  settlement  (/>•),  but  a  person  dealing  in  good  faith 
with  the  tenant  for  life  is  not  concerned  to  inquire 
respecting  the  giving  of  the  notice  so  required  (/).  It 
is  therefore  unnecessary,  when  title  is  alleged  or  pro- 
mised under  an  exercise  of  the  statutory  j)ower,  to  make 
any  inquiry  whether  notice  has  been  duly  given  to  the 
trustees.  And  it  is  improper  to  make  any  such  inquiry ; 


(e)  Stat.  53  &  54  Vict.  c.  69,  (/<)  Stat.  45  i:  4G  Vict.  c.  38, 

8.    10,    replacing  45   &   46  Vict.  s.  20. 

0.  38,  s.  15.     For  the  principles  (j)  See  stat.  45  &  46  Vict.  c.  38, 

by  which  the  Court  is  guided  in  g.    53  ;    Sutlurland  v.  Sutherland, 

exercising  the  jvxrisdiction  so  con-  1393,    3    Ch.    169;     Chandler    v. 

ferred,   see  lie  Ailcshiri/'s  Settled  Bradley,    1897,    1    Ch.    315;    Be 

Estates,    1892,    1   Ch.  506;  Bruce  JLoi'lman  and    Wilcox's    Contract, 

V.  Ailesburij,  1892,  A.  C.  356.  1902,  1  Ch.  599. 

(/)  See  stats.   45   &   46  Vict.  ,,.  g,    ,      .  -  „    ..  y.  ,          „„ 

c.  38,  88.  2  (8),  38-40  ;  53   &  54  ^^^  *.,  ,•  jl  v"  V        T^        r    ' 

Vict.  c.  69,  s.  16.  "•  ^^;  ^^  '-^  '^^  ^^^*-  ^-  '^'  '•  ^• 

iff)  Stat.  45  &  46  Vict.  c.  38,  (/)  Stat.   45  &  46  Vict.  c.  38, 

8.22(1).  s.  45(3). 
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for  if  the  purchaser  ask  this  question  and  be  informed 

in  answer  of  facts  disclosing  some  irregularity,  he  may 

lose  the  Lenefit  of  the  protection  undoubtedly  afforded 

to  those  who  abstain  from  inquiry  {»i).      It  has  been 

held  that  it  is  not  a  condition  precedent  to  making  a 

valid  contract  for  sale  under  the  Settled  Land  Acts  that 

the  tenant  for  life  should  give  notice  of  his  intention  to 

the  trustees  ;  he  can  enter  into  a  binding  contract  for 

sale  without  giving-  any  such  notice  {>/),  even  though 

there  be  no  trustees  of  the  settlement  in  existence  (o)  ; 

and  it  will  be  sutficient  to  give  the  purchaser  a  good 

title  if  trustees  be  duly  appointed  before  the  contract  is 

completed  (o).     But  although  the  purchaser  is  not  con-  As  to  whether 

cerned  to  inquire  whether  notice  of  the  intention  to  sell  \^^^^  ^^^  „ 

^  ^  trustees  of 

were  given  to  the  trustees,  he  is  not  equally  unconcerned  the  settlement 
with  the  question,  whether  there  are  any  trustees  of  the  of  saie.'™^ 
settlement  in  existence  at  the  time  when  the  statutory 
power  is  completely  exercised  by  conveyance.  The  Act 
provides  that  capital  money  arising  from  a  sale  made 
thereunder  shall  be  paid  either  to  the  trustees  of  the 
settlement  or  into  Court,  at  the  option  of  the  tenant  for 
life  (p)  ;  and  it  is  held  that  the  existence  of  such  trustees 
is  a  condition  precedent  to  the  exercise  of  this  option  [q). 
Consequently,  a  vendor  selling  under  the  Settled  Land 
Acts  cannot  make  a  good  title,  where  there  are  no  trus- 
tees of  the  settlement  for  the  purposes  of  the  Acts  and 
the  purchaser  has  notice  of  this  fact,  by  requiring  the 
purchase  money  to  be  paid  into  Court  and  conveying  in 
consideration  of  such  jDayment  (/•)  ;  but  trustees  must 
first  be  duly  appointed,  and  then  the  sale  can  be  com- 
pleted.     It    appears,   however,  that  if   the    purchaser, 

(ill)  See  MarlhoroH(/hv.  Sartoris,  s.  22  (1). 
32   Ch.  D.   616,   623  ;   ITaftcn  v.  («?)  JItdhv  v.  It'no^cll,  38  Ch.  D. 

Rmsell,  38  Ch.  D.  334,  344.  33j,    345;    Re  Fisher  awl  Graze- 

(«)  Mnrlborouijh  v.  Snrtoris,  32  hook'.s  Contnict,  1898,  2  Ch.  660. 
Ch   D.  616.  (r)  Re  I'l.sher   and  Grazebrook'n 

(o)  Hattciiv.  Russell,  ^S  Ch.T).  Contract,    1898,    2   Ch.    660;   and 

334.  see  Hughes  v.  Fanagan,  SO  L.  R. 

[p)  Stat.  45  &  46  Vict.  c.  38,  Ir.  111. 
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supposing  tliat  there  are  trustees  of  the  settlement  in 
existence  and  in  ignorance  that  there  are  not,  pay  the 
purchase  money  into  Court  in  good  faith  at  the  vendor's 
request,  he  will  obtain  a  good  title  by  a  conveyance  in 
consideration  of  such  payment  (.s-).  It  seems  therefore 
that,  if  on  a  sale  under  the  Settled  Land  Acts  it  appear 
from  the  abstract  that  trustees  of  the  settlement  were 
duly  constituted  or  appointed,  a  purchaser  directed  to 
pay  his  purchase  money  into  Court  need  not  inquire 
whether  such  trustees  still  remain  in  existence.  But  if  it 
appear  from  the  abstract  that  there  are  no  such  trustees 
in  existence,  then  the  purchaser  must  require  trustees 
for  the  purposes  of  the  Acts  to  be  appointed,  and  cannot 
safely  pay  the  money  into  Court  and  accept  a  convey- 
ance accordingly,  without  first  seeing  that  such  appoint- 
ment has  been  duly  made.  Where  the  vendor's  title 
depends  on  a  former  exercise  of  the  power  of  sale  given 
by  the  Settled  Land  Acts  whereon  the  purchase  money 
was  paid  into  Court,  and  it  appears  from  the  abstract 
that  there  were  no  trustees  of  the  settlement  in  existence 
at  the  time  when  the  power  was  exercised  by  convey- 
ance, the  purchaser  should,  it  seems,  take  the  objection 
that  the  power  was  not  well  exercised  unless  there  were 
such  trustees  in  existence  at  that  time,  and  should 
require  proof  of  their  existence  to  be  furnished  accord- 
ingly. If,  however,  such  proof  cannot  be  furnished,  it 
will  have  to  be  considered  whether  a  good  title  can  be 
made  on  the  ground  that  the  purchaser  from  the  tenant 
for  life,  supposing  that  there  were  such  trustees,  bought 
in  good  faith  in  ignorance  of  the  fact  that  there  were 
none  {t).  It  has  been  held  in  the  case  of  a  building 
lease  made  by  a  tenant  for  life  under  the  Settled  Land 
Acts  in  the  absence  of  any  trustees,  where  no  capital 
money  was  payable  on   granting   the   lease,  that   the 


(«)  S.  C,  189S,  2  Ch.  662. 

(/)  Cf.  Ee  Handman  and  Wilcox's  Contract,  1902,  1  Ch.  599. 
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existence  of  trustees  of  the  settlement  was  not  a  condi- 
tion precedent  to  the  validity  of  the  lease,  and  that  a 
purchaser  from  the  lessee  must  presume,  in  the  absence 
of  evidence  to  the  contrary,  that  the  lessee  acted  in  good 
faith  and  had  no  notice  of  the  irregularity  {i().  But  in 
such  a  case,  the  only  necessity  for  trustees  is  that  due 
notice  of  the  intention  to  lease  may  be  given  to  them  ; 
and  lessees  and  purchasers  are  expressly  exonerated 
from  the  obligation  of  inquiring  as  to  the  giving  of 
such  notice  (,r).  Where,  however,  any  capital  money 
has  to  be  paid  by  a  lessee  or  purchaser,  the  case  is  dif- 
ferent {>/)  ;  and  there  is  not  the  same  statutory  absolu- 
tion from  the  duty  of  inquiring  into  the  existence  of 
trustees.  But  even  on  a  sale  of  settled  land,  the  tius- 
tees  have  no  active  duty  to  perform,  if  the  tenant  for 
life  desire  that  the  purchase  money  shall  be  paid  into 
Court.  And  as  it  is  provided  that  a  purchaser  dealing 
in  good  faith  with  a  tenant  for  life  shall,  as  against  all 
parties  entitled  under  the  settlement,  be  conclusively 
taken  to  have  complied  with  all  the  requisitions  of  the 
Act  (z),  and  it  is  presumed  generally  that  everj'tliing  is 
rightly  done  until  the  contrary  be  shown  (a),  it  seems 
that  in  this  case  also  it  would  be  presumed  that  the 
purchaser  from  the  tenant  for  life  acted  in  good  faith 
without  notice  of  the  irregularity  (i'))  ;  and  if  nothing 
a]3peared  to  rebut  this  presumption,  the  title  would  be 
unimpeachable. 

In  ascertaining  who  are  the  trustees  for  the  purposes  Who  are 

of  the   Settled  Land  Acts  of  any  given  settlement,  it  the^'piirposes 

should  be  borne  in  mind  that  such  trustees  must  be  of  the  Settled 
either — (1)   the   persons    who    are   for  the  time  being 


(«)  Mognihjc  v.    Clupp,  1892,  3  {£)  Stat.   4-3   &  4G  Viet.  o.  38, 

Ch.  382.  s.  54. 

(.>•)  Above,  p.  308.  {a)  Above,  p.  97. 

\y)  Mogridgc  v.    Clapp,  1892,  3  {h)  See  Mog ridge  v.  C'lapp,  1892, 

Ch.  400.  3  Ch.  382. 
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trustees  under  the  sottleraeut  with  power  of  sale  of  the 
settled  land,  or  with  power  of  consent  to  or  approval  of 
the  exercise  of  such  a  power  of  sale  (r)  ;  or  (2)  if  there 
be  no  such  trustees,  the  persons  declared  by  tlie  settle- 
ment to  be  trustees  thereof  for  tlie  purposes  of  the 
Acts  {(I)  ;  or  (3)  the  persons  appointed  by  the  Court  to 
be  trustees  under  the  settlement  for  the  purposes  of  tlie 
Acts  (e)  ;  or  (4)  if  there  be  no  trustees  for  the  purposes 
of  the  Acts  of  any  of  the  above-mentioned  three  classes, 
then  the  persons  (if  any)  who  are  for  the  time  being 
under  the  settlement  trustees  with  power  of  or  upon 
trust  for  sale  of  any  other  land  comprised  in  the  settle- 
ment and  subject  to  the  same  limitations  as  the  land  to 
be  sold,  or  with  power  of  consent  to  or  approval  of  the 
exercise  of  such  a  power  of  sale ;  or  (5)  if  there  be  no 
such  persons  as  are  fourthly  described,  then  the  persons 
who  are  for  the  time  being  under  the  settlement  trustees 
with  future  power  of  sale,  or  under  a  future  trust  for 
sale  of  the  land  to  be  sold,  or  with  power  of  consent  to 
or  approval  of  the  exercise  of  such  a  future  power  of 
sale,  whether  the  power  or  trust  take  effect  in  all  events 
or  not  (/).  Each  of  these  classes  must  be  taken  to 
include  any  trustees  or  trustee  duly  appointed  under  an 
express  or  statutory  power  to  appoint  new  trustees  as 

(c)  It  is  important  to  observe  (c)  Sect.  38. 

that  trusteesof  a  settlement,  .vho  ,   ..   g^^^_  53  ^    -^  y.^^.    ^    gg 

have    no    such   power    of    sale,  ^   \l     ^^  ^^  ^.^^^^  ^g.^^^^^  ^ 

consent  or  approval  as  above  men-  ^^.^  amendment  of  the  law,  see 

tioned,  are  not  trustees  thereof  for  j,^  j^.oun's  IHll,  27  Ch.  D.  179  ; 

the  purposes  of   the  Acts  unless  jrheehcru//,t  v.  fVolkn;  23  Ch.  D. 

they  come  within  classes  4)  or  (0  „.         _g-        j^^    ^.^.^^^.     ^^^,^^^^^ 

introduced  by  the  amending  Act  j,^^^^       ^^    ^^     j^^^        ^^^^^ 

of  1890;see  7;/..y7«>-*<//.^v.  J^«/A-.;-,  j^^^^  '^^^  jj^^j^^^  ^^  ^^^^^^^^  j^ 

o^  Sk-  V<  a  i  '  '^    n        '^'IT;  fee  in  trust  for  one  of  them  for 

I*  .^^  ^1-  «ao  ' ,    P^'ToI      P 1  life  a"*!  '^f ter  his  death  on  trust 

Estate,,    1899,    1    Ch.    324      But  f^r  sale  or  for  others  with  power 

trustees   with   a   power   of    sale  ^^  ^^j     -^  j^^^  ^^^^  ^^^^  ^j/^^  ^,j 

exercisable  with  the  consent   of  ^^^  trustees,  including  the  tenant 

the  tenant  for  life  arc  trustees  for  ^^^  jjj     ^^.^  ^^^  ^^.^^^^^.^^  ^^^  ^^^ 

the  purposes  of  the  Acts  ;6.«6-<«W.  ^g    ^f    the    Settled    Land 

V.  ConUable,  .32  Ch   D-  233.  ^^^^     ^^  JacJc.on's  Settled  Estate, 

{d)  Stat.  4.T  &  46  Vict.  c.  38,  ^qq.,    ^  qj^    258 
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well  as  the  trustees  originally  appointed.  It  has  heen 
expressly  provided  that  the  statutory  power  of  appoint- 
ing new  trustees  shall  apply  to  trustees  for  the  purposes 
of  the  Settled  Land  Acts,  whether  appointed  by  the 
Coiu't  or  by  or  under  the  settlement  (g). 

As  we  have  seen  {//),  it  is  usual  on   sales  by  auction  Deposit  on 
to  stipulate  for  payment  of  a  deposit  to  the  auctioneer  ^^J^ti^^^  of 
or  the  vendor's  solicitors.     If  the  sale  be  made  by  a  settled  land, 
tenant  for  life  selling  under  the  Settled  Land  Acts,  the 
purchaser  must  see  that  the  deposit  is  duly  paid  to  the 
trustees  of  the  settlement  for  the  purposes  of  the  Acts, 
or  into  Court,  as  the   vendor  may  require,  before  he 
accepts    a    conveyance    and   pays    the   balance   of    his 
purchase  money.     Otherwise  he  cannot  be  assured  that 
he   is    obtaining  a  valid   conveyance  ;    for   unless  the 
whole  of  the  purchase  money  be  paid  to  the  trustees  or 
into  Court,  as  required  by  the  Acts,  the  statutory  power 
of  sale  is  not  well  executed  (/). 

With  regard  to   the  question,  whether  all  the  estate.  As  to  the 
to  which  title  is  alleged  or  required  to  be  made,  has  conveyance 
been  or  will  be  sufficiently  assured  by  the  exercise  of  gJJJ^Jg^^^g^^^ 
the  statutory  power  of  conveyance  (/.•),  the  Settled  Land  Acts. 
Act,  18S2  (/),  empowers  the  tenant  for  life  to  convey 
by  deed  any  land  sold  under  the  power  of  sale  conferred 
by  the  Act  for  the  estate  or  interest  which  is  the  subject 
of  the  settlement,  and  provides  that  such  a  deed  shall 
be  effectual  to  pass  the  land  conveyed  discharged  from 

(y)  Stat.  56  &  57  Vict.  c.  53,  s.  20.     Exactly  the  same  power 

s.   47,  replacing   53    &   54  Vict.  of    conveyance   is   given   in  the 

c.  69,  s.   17,  passed  to  amend  the  same  section  with  regard  to  land 

law  laid  down  in  lie  Wilcock,  34  exchanged,    partitioued,     leased, 

Ch.  D.  508.  mortgaged  or  charged  in  exercise 

(h)  Above,  p.  -17.  «/   the   powers  conferred  by  the 

^  '  Act,  and  also  with  regard  to  ease- 

(i)  Above,  pp.  30  /— 30  J.  ^^^^^^^^^  ^^  ^^^^j.  ^.j^^j^^^  ^^  privileges 

(k)  Above,  p.  308.  sold   or   leased  under   the   same 

(/)  Stat.  45  &  46  Vict.  c.   38,       jiowers. 
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all  the  limitations,  powers  and  provisions  of  the  settle- 
ment, and  from  all  estates,  interests  and  charges  sub- 
sisting thereunder,  hut  HnJijcct  to  and  icif/i  the  exception 
of — (i.)  All  estates,  interests  and  charges  having  priority 
to  the  settlement ;  and  (ii.)  all  such  other  (if  any) 
estates,  interests  and  charges  as  have  been  conveyed  or 
created  for  securing  money  actually  raised  at  the  date 
of  the  deed  ;  and  (iii.)  all  leases  and  grants  at  fee -farm 
rents  or  otherwise,  and  all  grants  of  easements,  rights  of 
common,  or  other  rights  or  privileges  granted  or  made 
for  value  in  money  or  money's  worth  or  agreed  so  to 
be,  before  the  date  of  the  deed,  by  the  tenant  for  life, 
or  by  any  of  his  predecessors  in  title,  or  by  any  trustees 
for  him  or  them,  under  the  settlement,  or  under  any 
statutory  power,  or  being  otherwise  binding  on  the 
successors  in  title  of  the  tenant  for  life. 

What  is  "the  The  Act  contains  (w)  a  very  wide  definition  of  the 
se  emen  .  ^gj.^  settlement,  extending  it  to  any  instrument  or  any 
number  of  instruments  under  or  by  virtue  of  which  any 
land,  or  any  estate  or  interest  in  land,  stands  for  the 
time  being  limited  to  or  in  trust  for  anj'  persons  by  way 
of  "Succession.  And  this  definition  has  received  a  liberal 
ReAil'sbury  interpretation.  Thus,  in  Re  Aileshury  and  Ivcagh[n), 
andlvcagh.  Jauds  have  been  limited  by  deeds  dated  in  1796  and 
1826  to  such  uses  as  Charles  and  George  should  jointly 
appoint,  and  in  default  to  the  use  of  Charles  for  life 
with  powers  of  jointuring  a  future  wife ;  and  Charles 
appointed  a  jointure  rentcharge  to  Maria.  Then  by  a 
deed  of  I8'i7  the  lands  were  limited  in  exercise  of  the 
joint  power  of  appointment,  subject  to  the  rentcharge, 
to  the  use  of  Charles  for  life,  remainder  to  George  for 
life,  remainder  to  Ernest  for  life,  remainder  to  Ernest's 
first  son  in  tail  male.     In  1863,  the  estate  tail  so  given 

(w)  Stat.  45  &  46  Vict.  c.  3S,  s.  2  (1). 
[n)  1893,  2  Ch.  345. 
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to  Ernest's  first  son  was  barred  and  the  lands  wore 
re-settled  to  the  use  of  Ernest  for  life,  remainder  to  his 
eldest  son  George  John  for  life,  remainder  to  uses  for 
securing  a  jointure  rentcharge  to  Evelyn,  the  son's 
wife,  remainder  to  George  John's  first  son  in  tail  male. 
George  John  died  leaving  Thomas  his  eldest  son,  and 
in  1885  Thomas's  estate  tail  was  barred  and  the  lands 
were  re-settled  to  the  use  of  Ernest  for  life  in  restoriitiou 
of  his  former  estate,  remainder  to  Thomas  for  life. 
Ernest  died,  and  Thomas  sold  the  lands  under  the 
Settled  Land  Acts  to  Lord  Iveagh,  And  it  was  held 
by  Stirling,  J.,  that  the  series  of  instruments  constituting 
the  settlement  for  the  purposes  of  the  Acts  comprised 
not  only  the  deeds  of  settlement  of  1885  and  1863 
taken  together,  but  also  those  of  1837,  1826  and  1796, 
and  consequently  that  Thomas  was  empowered  to 
convey  the  lauds  sold  discharged  from  Maria's  as  well 
as  from  Evelyn's  rentcharge.  This  decision  at  first 
met  with  adverse  criticism  (o),  but  it  has  been  approved 
by  the  Court  of  Appeal  in  the  case  of  Be  Munch/  and 
Hoper'.s  Co)itract  {p).  In  that  case  lands  wore  limited  lie  Murnhj 
in  1861  to  the  use  of  John  for  life,  remainder  to  uses  Cott^Z"'' 
for  securing  a  jointure  rentcharge  to  Elizabeth,  re- 
mainder to  trustees  for  the  term  of  one  thousand  years 
from  John's  death  on  trust  to  raise  portions  for  his 
younger  children,  remainder  to  Erancis  for  life,  with 
powers  of  jointuring  and  charging  portions  for  younger 
children  and  limiting  a  term  to  secure  such  portions, 
remainder  to  Francis's  first  son  in  tail  male.  In  1865 
Francis  appointed  a  jointure  rentcharge  to  Louisa  his 
wife,  charged  the  lands  with  portions  for  his  younger 
children,  and  limited  a  term  of  1,500  years  to  secure 
such  portions.  John  died,  and  in  1889  Francis  and 
his  eldest  son  disentailed,  and  the  lands  were  re-settled 


(o)  37  Sol.  J.  336;    Wolsten-       Land  Acts,  289,  7th  ed. 
holme's  Conveyancing  and  Settled  (p)  1899,  1  Ch.  27'). 
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"witli  the  concurrence  of  John's  younger  cliildren,  who 
released  their  portions,  to  the  use  that  Francis  might 
charge  the  Lmds  witli  5,000/.,  remainder  to  uses  for 
securing  rentcliarges  to  ]\IiUicent  and  Sophy  (two  of 
John's  younger  children)  and  Francis's  eldest  son, 
remainder  to  Francis  for  life  without  ex[)ressing  that 
this  should  he  in  restoration  of  his  former  estate. 
Francis  then  sold  the  lauds  under  the  Settled  Land 
Acts,  and  the  purchaser  objected  that  his  life  estate 
under  the  settlement  of  1861  was  not  kept  alive,  and 
that  he  could  not  convoy  the  lands  discharged  from  his 
wife's  jointure  or  his  younger  children's  portions.  It 
■was  held,  however,  by  the  Court  of  Appeal,  that  the 
deeds  of  18G1,  1865  and  1889  together  constituted  the 
settlement  within  the  meaning  of  the  Settled  Land 
Acts,  and  that  the  tenant  for  life  was  accordingly  em- 
powered to  convey  the  settled  lands  discharged  from  his 
wife  Louisa's  jointure  and  his  younger  children's 
portions  charged  in  1865  under  the  powers  given  by  the 
deed  of  1861 ;  and  it  was  considered  that  this  i^esult 
was  effected  by  the  intention  of  the  Acts,  and  that  it 
was  immaterial  that  Francis's  life  estate  under  the  deed 
of  1861  was  not  expressed  to  be  restored  to  him  by  the 
re-settlement  of  1889.  These  cases  establish  that  when 
lands  have  been  limited  to  various  beneficiaries  succes- 
sively by  a  series  of  family  settlements  or  re-settlements, 
and  there  is  still  subsisting  in  the  lands  any  estate  or 
interest  (though  it  be  no  more  than  a  rentcharge  or  a 
charge  of  portions)  limited  to  a  beneficiary  by  any 
deed  of  settlement  earlier  than  that  which  conferred  the 
estate  of  the  tenant  for  life,  then  these  deeds  of  settle- 
ment together  constitute  a  settlement  for  the  purposes 
of  the  Settled  Land  Acts,  and  the  tenant  for  life  can 
sell  and  convey  the  settled  lands  free  from  the  estates 
or  interests  limited  to  beneficiaries  by  any  of  the  earlier 
deeds.  The  term  henejiciarics  is  here  applied  to  persons 
taking  some  estate  or  interest  by  way  of  settlement, 
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tliat  is  to  say,  in  consideration  of  marriage  or  natural 
affection  or  of  effecting  a  family  settlement  or  re-settle- 
ment ;  the  rule  does  not  extend  to  estates  created  by 
way  of  mortgage,  or,  apparently,  on  a  sale  in  the  strict 
sense  of  the  word  (q).  The  definition  of  the  settlement 
has  been  further  extended  by  the  Settled  Land  Act, 
1890  (r),  providing  that  every  instrument  whereby  a 
tenant  for  life,  in  consideration  of  marriage  or  as  part 
or  by  way  of  any  family  arrangement,  not  being  a 
security  for  payment  of  money  advanced,  makes  an 
assignment  of  or  creates  a  charge  upon  his  estate  or 
interest  under  the  settlement,  is  to  be  deemed  one  of  the 
instruments  creating  the  settlement,  and  not  an  instru- 
ment vesting  in  any  person  any  right  as  assignee  for 
value  within  the  meaning  or  operation  of  sect.  50  of  the 
Act  of  188'2  (.S-). 

When,  however,  a  settlement  for  the  purposes  of  the  Thocompound 
Settled  Land  Acts  was  first  held  to  be  constituted  by  a  ^^^tlemeBt. 
series  of  deeds  of  family  settlement,  the  question  arose, 
who  could  be  the  trustees  of  such  settlement ;  for  any 
trustees  appointed  by  any  of  the  deeds  were  only  trustees 
of  the  family  settlement  made  by  that  deed.     The  diffi-  Trustees  of 
culty  was  solved  by  the  appointment  by  the  Court  of  *\^fi'^°'"nt"^*^ 
trustees  for  the  purposes  of  the  Acts  of  the  compound 
settlement  (as  it  was  called)  constituted  by  the  series  of 
family    settlements   {t).     It    is    accordingly   necessary, 
whenever   title   is   made   through    an   exercise    of   the 
statutory  power  of  sale  by  a  tenant  for  life  under  such 
a  compound  settlement,  for   the  purchaser's  counsel  to 

(q)  Above,  pp.  1,  277.  Estates,  69  L.  T.  N.  S.  493  ;    lie 

{>•}  Stat.  53   &  54  Viet.    c.   69,  Tibdits'    Settled  Estates,    1897,    2 

8.  4,  which  is  to  apply  and  have  Ch.  149  ;   Re  Bu  Cane  and  Nettle- 

effect  with  respect  to  every  dis-  fohl\s  Contract,    1898,   2    Ch.   96, 

position  before  as  well   as  after  108—110. 

the  jjassing  of   that   Act,  unless  {t)   Re    AUeaburij   and    Iveagh, 

inconsistent  with    the  nature  or  1893,   2  Ch.   345,   358,    359  ;    Re 

terms  of  the  disposition.  Muitdy  and  Roper'' s  Contract,  1899, 

(s)  See   Re    Aileshurifs    Settled  1  Ch.  275,  298. 
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satisfy  himself  thtit  the  persons  who  are  alleged  to  be 
the  trustees  of  the  settlement  are  the  duly  constituted 
trustees  of  the  compound  settlement  (k).  In  regard  to 
this  question,  care  must  he  taken  to  distinguish  the 
cases  where  a  tenant  for  life  purports  to  convey  the 
settled  land  for  all  the  estate  limited  by  a  compound 
settlement  from  those  in  which  he  is  really  selling  and 
conveying  as  tenant  for  life  under  a  simple  deed  of 
family  settlement,  of  which  trustees  for  the  purposes  of 
the  Settled  Land  Acts  have  been  duly  appointed. 
Where  a  deed  of  family  settlement  in  the  usual  form 
has  been  executed  containing  pov/ers  of  jointuring  or 
charging  portions  and  an  appointment  of  trustees  for 
the  purposes  of  the  Settled  Laud  Acts,  and  these  powers 
have  been  executed  by  some  subsequent  deed  or  deeds, 
the  original  deed  still  remains  the  settlement  for  the 
purposes  of  the  Acts,  and  on  a  sale  by  the  tenant  for 
life  thereunder  the  trustees  thereof  are  the  proper  persons 
to  receive  the  purchase  money  (.r).  The  original  deed 
also  remains  the  settlement  for  the  purposes  of  the  Acts 
and  the  trustees  thereby  appointed  remain  the  trustees 
of  the  settlement,  notwithstanding  tlio  absolute  assign- 
ment over  (//)  or  the  re-settlement  of  any  estate  limited 
by  the  original  deed  in  remainder  after  the  estate  of  the 
tenant  fur  life  (~).  Where  there  has  been  a  deed  of 
settlement  creating  estates  for  life  and  in  tail  and 
appointing  trustees  for  the  purposes  of  the  Settled  Land 

[u)  See    Jte     Spencer^     Settled  Court  to  treat  a  deed  of  settle- 

Estates,  1903,  1  Ch.  75.  ment  followed  by  deeds  exercising 

{x)  Rfi  Keck  and  Karfu  Contract,  powers     contained      therein     as 

1898,  1  Ch.  617;  lie  Du  Caw  and  together  consfituting' a  compound 

NettlefiilcV H  Cuntract,  1898,  2  Ch.  settlement  and  to  appoint  trustees 

96,     approved     Re     Mundy    an  I  of    such     compound     settlement 

Roper\  Contract,  1899,  1  Ch.  27o,  acccrdingly. 
296.     The  earlier  case  of  ^«  Tfi-  . 

;■<>    k!  4*1  1    ;■„/  /^„    iQ  ,-    o   r-i,  ('/)    lyneelurir/lit  v.    JJ  D/hr,  2^ 

bits     Set  tied  Lstates,   lb )  i ,   I   Ch.  p},    r)    -r.i 

149,   which    at    first   occasiimed  '      •  '■'   • 

great  difficulty  to  the  profession,  (r)  Re  Knowles'  Sdtled  Estates, 

must   now    be    taken    as   having  27  Ch.  D.  707;  Re  JJu  Cane  and 

decided  no  more  than  that  it  is  Kettlef old's  Contract,  1898,  2  Ch. 

•within    the  juribdiction    of    the  96,  101. 
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Acts,  and  afterwards  a  disentailing  assurance  has  been 
executed  with  the  conciu'rence  of  the  tenant  for  life  and 
a  re-settlement  made  limiting  the  lands  to  the  use  of 
the  tenant  for  life  in  restoration  of  his  former  estate  or 
otherwise  expressing  the  intention  that  the  powers  given 
to  the  trustees  of  the  original  deed  of  settlement  shall 
not  be  destroyed  {a),  the  tenant  for  life  can  exercise  his 
statutory  power  of  sale  as  tenant  for  life  under  the 
settlement  made  by  the  first  deed  and  require  the  pur- 
chase money  to  be  paid  to  the  trustees  for  the  purposes 
of  the  Settled  Land  Acts  appointed  by  or  under  that 
deed.  And  it  seems  that  he  may  do  this,  although 
his  old  life  estate  were  not  preserved,  since  the  powers 
annexed  thereto  by  the  Acts  are  incapable  of  assign- 
ment or  release  {fiff).  As  we  have  seen  (b),  where  upon 
such  a  re- settlement  the  former  estate  of  the  tenant  for 
life  is  not  restored  and  the  powers  given  by  the  original 
settlement  are  abandoned,  the  tenant  for  life  can  never- 
theless, by  an  exercise  of  his  statutory  power,  sell  and 
convey  all  the  estate  limited  by  the  compound  settle- 
ment consisting  of  the  original  settlement  and  the 
re-settlement  taken  together ;  but  in  such  a  case  trustees 
of  the  comj)ound  settlement  must  be  duly  appointed  to 
receive  the  purchase  money  (c).  It  has  further  been 
considered  that  in  such  cases  of  a  settlement  and  re- 
settlement, the  re-settlement  alone  may  be  treated  as 
the  settlement  for  the  purposes  of  the  Settled  Land  Acts, 
notwithstanding  that  the  settlement  and  re-settlement 
may  together  be  treated  as  a  compound  settlement  (d). 
If  in  such  cases  the  tenant  for  life  purport  to  sell  and 
convey  as  tenant  for  life  under  the  re-settlement  alone, 
the  purchase  money  can  be  paid  to  the  trustees  for  the 
purposes  of  the  Acts  appointed  by  the  deed  of  re-settle- 

{(()  ^ee  Re  Wright'' s  Trustees  and  Contrcwt,    1899,    1   Ch.    275,   294, 

Marshall,  28  Ch.  D.  93.  296,    298  ;    Re    Spencer's    Settled 

(aa)  See  Re  3Iiuidi/  and  Roper''s  Estates,  1903,  1  Ch.  75. 

Contract,    1899,    1    Ch.   275,   2S6,  {d)  Re  Du  Cane  and  NettlefoWs 

297;  below,  pp.  324,  337.  Contract,    1S98,    2    Ch.    96;    Re 

{b)  Above,  p.  316.  Mimdy  and  Roper' s  Contract,  1899, 

ic)  See  Re  Mmirli/  and  Roper's  1  Ch.  275,  295—296. 
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Principle  to 
determine 
under  wliat 
settlement 
one  is  tenant 
for  life. 


lie  CortiwaUis 
West  and 
Munro's 
Contract. 


ment :  Lut  tlie  assurance  made  by  tlie  tenant  for  life 
Avill  only  operate  to  convey  the  settled  land  discharged 
from  the  limitations  of  the  re-settlement ;  and  if  on  such 
a  sale  any  estate  or  interest  limited  by  the  original 
settlement  should  bo  still  subsisting,  the  persons  entitled 
thereto  must  concur  in  the  conveyance  to  the  purchaser 
in  order  to  release  the  same. 

As  above  stated,  the  principle  governing  these 
decisions  is  that  in  determining  whether  a  man  is 
tenant  for  life  under  a  series  of  instruments  consti- 
tuting a  so-called  compound  settlement,  or  under  what 
settlement  he  is  tenant  for  life  for  the  purposes  of  the 
Settled  Land  Acts,  the  true  test  is  not  whether  he  is 
in  of  his  old  estate  or  whether  an  intention  of  keeping 
alive  the  powers  annexed  to  any  former  life  estate  of  his 
has  been  expressed,  but  regard  is  to  be  had  solely  to  the 
intention  of  the  Acts  and  the  definitions  therein  con- 
tained ;  for  the  powers  conferred  by  the  Acts  acquire 
their  validity,  not  from  any  antecedent  act  or  intention 
of  the  parties  to  a  settlement,  but  from  the  sovereign 
power  of  the  legislature  alone  {e).  This  principle,  how- 
ever, appears  to  have  been  diregarded  by  Farwell,  J., 
in  the  case  of  Ro  CornicaUiH  Went  and  2Iunyos,  Con- 
trad  (./),  of  which  the  material  facts  appear  to  be 
these : — By  virtue  of  a  settlement  made  by  will  lands 
were  limited  to  the  use  of  A.  for  life,  with  remainder  to 
the  use  of  B.  in  tail  male,  and  a  jointure  rentcharge 
was  limited  to  issue  thereout  to  the  use  of  C,  A.'s  wife. 
A.  and  B.,  by  a  disentailing  assurance  duly  enrolled, 
granted  the  lands  to  X.  and  Y.  and  their  heirs,  to  such 
uses  as  A.  and  B.  should  jointly  appoint ;  and  by  a  deed 
of  re-settlement  A.  and  B.,  in  exercise  of  this  power, 
appointed  the  lands  to  such  uses  as  they  should  by  deed 
jointly  appoint,  and,  in  default  of  appointment,  to  the 
use  that  B,  should  receive  thereout  a  yearly  rentcharge, 

{e)  ^ee  Re  Ailesburyandlveagh,       293  —  297. 
1893,  2  Ch.  345;  Re  Mnndij  and  (/)   1903,  2  Ch.  150;   72  L.  J. 

Roper' K  Contract.  1899.  1  Ch.  275,       Ch.  499. 
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and  subject  and  charged  as  aforesaid  to  the  use  of  A. 
for  life  in  restoration  of  his  former  estate  under  the 
will,  with  remainder  to  B.  in  fee ;  and  D.  and  E.  were 
appointed  to  be  trustees  of  the  deed  of  resettlement  for 
the  purposes  of  the  Settled  Land  Acts.  A.  afterwards 
contracted  to  sell  the  lands  as  tenant  for  life  selling 
under  these  Acts,  and  he  proposed  to  make  title  as 
tenant  for  life  under  the  deed  of  re-settlement,  the 
purchase  money  being  paid  to  the  trustees  appointed 
thereby,  and  C,  the  jointress,  concurring  in  the  con- 
veyance to  release  her  jointure.  The  purchaser  ob- 
jected to  the  title  so  offered  on  the  ground  that  the  will 
and  the  re-settlement  constituted  a  "  compound  settle- 
ment," and  that,  without  the  appointment  by  the  Court 
of  trustees  of  such  compound  settlement,  a  good  dis- 
charge for  the  purchase  money  could  not  be  given. 
Farwell,  J.,  upheld  this  objection  on  the  ground  that 
A.'s  old  life  estate  under  the  will  had  been  restored  to 
him,  and  so  the  only  settlement  under  which  A.  could 
exercise  his  statutory  power  of  sale  was  the  compound 
settlement  created  by  the  will  and  the  deed  of  re-settle- 
ment together.  In  so  deciding  the  learned  judge  pro- 
fessed to  follow  the  case  of  Re  Mundij  and  Roper'' ^  Con- 
tract (g) ;  but  it  is  respectfully  submitted  that  his  decision 
is  exactly  opposed  to  the  principles  governing  the  judg- 
ment in  that  case  and  is  manifestly  wrong  (//). 

(ff)  Above,  p.  315.  restorationof  hisformerlifeestate, 

{Ji)  The    Court    of   Appeal   in  he  was  tenant  for  life  under  the 

Mundifs   case   adopted   the   view  new   settlement   as    well   as    the 

of  eminent  real  property  lawyers  old ;  see  the  form  of  re-settlement 

that  the  words  "  in  restoration  of  given  in  Davidson,  Prec.  Con  v. 

his  former  life  estate"  have  no  iii.  1030,  1039,  1059,  1060,  where 

real   conveyaneinj;  value   except  after  limiting  the  first  life  estate 

as  an  expression  of  intention  that  to  A.  in  restoration  of  his  former 

the  express  powers  appendant  to  estate,  the  powers  of  leasing  and 

that  estate  shall  not  be  destroyed ;  of  consent  to  the  exercise  of  the 

Sug.  Pow.  71.  Sthed.  ;  Davidson,  power  of  sale  are  given  to  "every 

Prec.    Conv.    iii.    596,    3rd    ed.  ;  person    hereby    mndc    tenant    for 

1899,  1  Ch.  29i.    And  the  opinion  life"  (when  in  possession)  without 

of  conveyancers  certainly  was  that  naming  any  person.     Besides,  it 

where  upon  a  re-settlement  a  life  may  well  be  asked,  how  in  Corn- 

estate  was  limited  to  a  man  in  icallis   Weni's  case  could  B.  have 
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The  courses 
open  to  a 
tenant  for 
life  after  a 
re-settlement. 


It  appears,  then,  that  in  the  common  case  of  a  settle- 
ment of  lands  on  one  for  life  with  remainder  in  tail 
followed  by  a  disentailing  assurance  and  a  re-settlement 
again  limiting  a  life  estate  in  the  lands  to  the  original 
tenant  for  life,  the  following  courses  are  open  to  him 
in  selling  the  lands  under  the  Settled  Land  Acts. 
First,  whether  his  life  estate  were  or  were  not  limited 
to  him  in  restoration  of  his  former  estate,  he  may  sell  as 
tenant  for  life  under  the  compound  settlement  con- 
stituted by  the  settlement  and  the  re-settlement  together 
and  convey  the  whole  estate  limited  by  such  compound 
settlement :  but  then  trustees  of  the  compound 
settlement  must  first  be  appointed ;  and,  unless  all 
persons  beneficially  interested  be  sui  Juris,  this  can  only 
be  done  by  the  Court  (i).  Secondly,  if  his  life  estate 
were  limited  in  restoration  of  his  former  life  estate  or 
such  life  estate  and  the  powers  of  the  trustees  appointed 
by  the  old  settlement  were  otherwise  keej)  alive,  or  even 
(so  it  seems)  if  his  old  life  estate  were  not  preserved  (/.■) , 
he  may  sell  as  tenant  for  life  under  the  old  settlement, 
the  purchase  money  being  paid  to  trustees  for  the 
purposes  of  the  Settled  Land  Acts  duly  appointed 
under  the  old  settlement.  Thirdly,  it  is  submitted 
that,  on  the  principles  laid  down  in  He  Mundy  and 
JRoper's  Contract  (l),  he  may  sell  as  tenant  for  life  under 
the  re- settlement  alone,  when  the  trustees  of  the  re-settle- 
ment may  receive  the  piu'chase  money ;  but  in  that  case 
he  can  only  convey  the  estate  which  was  the  subject  of 
the  re-settlement.  This  is  certainly  so  where  his  life 
estate  was  not  limited  to  him  in  restoration  of  his  former 
estate  (m) ;  and  should  be  so,  although  his  life  estate 


acquired  a  rentcharge  in  priority 

to  A.' 8  life  estate  unless  A.'s 
estate  had  been  entirely  taken 
away  from  and  then  given  back 
to  him  ?  But  if  the  deed  of  re- 
settlement did  indeed  restore  to 
A.  that  life  estate  with  which  he 
had  previously  parted,  how  can 


it  be  reasonably  denied  he  was 
tenant  for  life  under  the  re- 
settlement ? 

(i)  Re  Spencer'' s  Settled  Estates, 
1903,  1  Ch.  75. 

[k]  Above,  p.  319. 

(/)  Above,  pp.  315—320. 

(w)  Above,  p.  319,  and  n.  {d). 
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were  limited  in  restoration  of  his  former  estate.  Bnt  in 
the  latter  case,  a  difficulty  is  raised  by  the  decision  in 
Conurallis  Wcsfs  case  (n)  ;  and  so  long  as  that  decision 
is  not  overruled,  a  purchaser  could  not  be  advised  to 
accept  the  title  as  upon  a  sale  under  the  re-settlement 
alone,  if  the  estate  of  the  tenant  for  life  had  been 
thereby  given  to  him  in  restoration  of  his  former  estate. 

As  we  have  seen  (o) ,  the  tenant  for  life  is  empowered  The  excep- 

to  sell  and  convey  the  settled  land  discharged  from  all  tenant-for- 

the  limitations  of  the  settlement,  and  from  all  estates  or  ^^f®'^  power 

.     .  .  01  conveyance, 

interests  subsisting  or  to  arise  thereunder,  except,  first,  Estates  &c. 

all  estates,  interests,  and  charges  having  priority  to  the  Saving- 
settlement.       These   may   be    exemplified   by    a   lease  the  Pettle- 
granted  or  a  mortgage  made  previously  to  the  settle-  ™^°*- 
ment,  and  also  by  charges  to  which  a  statutory  priority 
is  given,  such  as  estate  duty  {oo)  or  rentcharges  created 
under  the  Improvement  of  Land  Act,  18G4  (p).     And 
where  there  has  been  a  settlement  followed  by  a  re- 
settlement or  re-settlements,  and  the  vendor  purports  to 
sell  as  tenant  for  life  under  the  re-settlement  or  the  last 
re-settlement   alone,   then,    as  we  have   seen  {q),   that 
re-settlement  will  be  the  settlement  for  the  purposes  of 
the  Acts,   and   any  estate  or  interest  still   subsisting, 
which  has  been  created  by  or  under  some  instrument  of 
earlier  date  than  that  re-settlement,  will  be  an  estate  or 
interest  having  priority  to  "  the  settlement  "  (r).     The  Estates,  &c. 
second  exception  is  of  all  such  ot/wr  estates,  interests,  created' for"^ 
and   charges   as   have   been    conveyed   or    created   for  securing 
securing  money  actually  raised  at  the  date  of  the  deed,  actually 
whereby  the  tenant  for  life  exercises  his  power  of  con-  ^^^^^"• 
veyance.     The  word  ofl/er  seems  to  relate  here  to  the 
estates    mentioned    in    the    first    exception ;    so    that 


(«)  Above,  p.  320.  see  ss.  49  sq.,  59. 

(o)  Above,  p.  313.  (q)  Above,  p.  319. 

(oo)  Above,  p.  238.  (r)  Re  Mundy  and  Roper^s  Con- 

[p)  Stat.  27  &  28  Vict.  c.  114;  troH,  1899,  1  Ch.  276,  289.  290. 

21(2) 
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apparently  the  second  exception  is  of  all  sucli  estates, 
&c.,  other  than  those  having  imority  to  the  settlement, 
as  have  been  conveyed  or  created  for  securing  money 
actually  raised.  The  mention  of  estates  conveyed  or 
created  for  securing  money  seems  to  point  to  estates 
conveyed  or  created  by  way  of  mortgage  or  charge,  and 
to  exclude  those  conveyed  or  created  on  an  absolute 
sale  (.s).  The  plain  meaning  of  the  second  exception, 
then,  seems  to  be  that  where  any  estate  or  interest, 
limited  either  by  the  settlement  itself  or  in  exercise  of 
any  power  contained  therein,  has  been  conveyed  or 
created  by  way  of  mortgage  or  charge  to  secure  money 
actually  raised,  then  the  tenant  for  life  has  no  power  to 
convey  the  same  under  the  Settled  Land  Acts.  This 
view,  which  the  writer  maintained  in  a  work  published 
soon  after  the  passing  of  the  Settled  Land  Act,  1882  (t), 
has  been  confirmed  by  the  judgment  of  Lindley,  M.  R., 
and  Chitty,  L.  J.,  in  Re  Mumhj  and  Roper'' h  Contract  (u). 
Commenting  on  the  exceptions  to  the  tenant-for-life's 
power  of  conveyance,  they  say :  "  The  second  is  im- 
portant as  showing  an  express  restriction  on  the  power 
of  the  tenant  for  life.  We  find  in  it  a  principle. 
Mortgagees  who  have  actually  lent  their  money  on  the 
security  of  the  land  are  regarded  as  strangers  to  the 
settlement,  and  are  not  to  have  the  security  which  they 
bargained  for  on  the  land  itself  transferred  to  the 
purchase  money  at  the  will  of  the  tenant  for  life." 

Mortgages  by       With   regard  to  mortgages  by  the    tenant  for  life 

life  of^M^  life^  under  a  settlement  of  his  life   estate,  it   is  expressly 

estate.  provided    by   the    Settled    Land  Act,    1882  {x),   that 

though  the  powers  thereby  given  to  a  tenant  for  life 

are  not  capable  of  assignment  or  release,  do  not  pass 

(s)  See  Wheeluriffhi  v.  TFalker,  (w)    1899,     1    Ch.    275,    289  ; 

23  Ch.  D.  752.  above,  p.  315. 

{t)  Williams's     Conveyancing  (x)  Stat.  45  &  46  Vict.  c.  38, 

Statutes,  323.  s.  50. 
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to  his  assignee,  and  remain  exercisable  by  him  not- 
withstanding any  assignment  of  his  life  estate,  yet  the 
rights  of  an  assignee  for  value  of  the  estate  or  interest 
of  the  tenant  for  life  shall  not  be  affected  without  his 
consent,  except  that  such  consent  shall  not  be  necessary 
for  the  making  of  leases  by  the  tenant  for  life  at  the 
best  rent  that  can  reasonably  be  obtained,  without  fine, 
and  otherwise  in  conformity  with  the  Act.  In  this 
enactment  "  assignment "  includes  assignment  by  way  of 
mortgage,  and  any  partial  or  qualified  assignment,  and 
any  charge  or  incumbrance,  and  "  assignee  "  has  a  mean- 
ing corresponding  with  that  of  assignment  (?/).  It  is 
sufficiently  clear  from  this  enactment  that,  where  a 
tenant  for  life  has  mortgaged  his  life  estate,  he  cannot 
make  a  valid  title  on  a  sale  of  the  settled  land  under 
the  Settled  Land  Acts  without  the  concurrence  of  his 
mortgagee  (s) .  The  opinion  has,  moreover,  been  judi- 
cially expressed  that  mortgages  by  the  tenant  for  life 
of  his  life  estate,  being  estates  or  interests  conveyed  for 
securing  money  actually  raised,  come  within  the  second 
exception  above  mentioned  {a)  out  of  the  tenant-for- 
life's  power  of  conveyance,  and  cannot  for  this  reason 
be  displaced  by  an  exercise  of  the  statutory  power  of 
sale  (b) .  Where  mortgages  have  been  made  for  raising  Mortg-ages 
portions  or  other  gross  sums  of  money  charged  on  the  ^o^'^.^^^^^^ 
settled  lands,  there  can  be  no  doubt  that  the  mort- 
gagees' estates  fall  within  the  exception  of  estates  con- 
veyed or  created  for  securing  money  actually  raised  (c), 
and  this  appears  to  be  the  case  whether  the  mortgagees' 


(y)  Sect.  50  (4).  note  that  he   completely  misre- 

(z)  lie  Sehrlglifs  Settled  Estates,  presented  the  view  expressed  by 

33  Ch.  D.  429,  437,  438 ;  Cardit/an  North,  J.,  in  the  former  case. 

V.   Curzou-Howe,  40  Ch.  D.  338,  [c]    North,    J.,    Re    Sebriffht's 

340,  341  ;  S.  C,  41  Ch.  D.  375.  Settled  E.tat'.s,  33   Ch.   D.   429, 

(«)  P.  323.  438  ;    Stirling,    J.,   lie   I)a   Cane 

(b)   North,    J.,     Me    Sebriffht's  and    Nettlefold'' s    Contract,     1898, 

Settled EstaU's,'iZQ\i.T>.\-l'i,^Z?>\  2    Ch.  96,   108;    Re  Mundij   and 

Chitty,  J.,    Cardigan   v.   Curzon-  Roper''s  Contract,  1899,  1  Ch.  275, 

Hoive,  40  Ch.  D.  338,  342,  where  289,  290. 
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estates  were  directly  limited  to  them  b}^  or  in  exercise 
of  some  power  contained  in  the  settlement,  or  were 
created  by  the  conveyance  to  them  by  way  of  mortgage 
of  some  term  of  years  or  other  interest  limited  by  or  in 
exercise  of  some  power  contained  in  the  settlement  to 
trustees  for  raising  the  portions  or  other  sums  charged. 
And  it  seems  to  be  immaterial  wliethor  the  term  to 
secure  the  portions  were  limited  in  priority  to  or  in 
remainder  after  the  estate  of  the  tenant  for  life  ;  in 
either  case  he  can  only  displace  the  term  by  his  statu- 
tory power  of  conveyance  before  the  sums  charged  for 
portions  have  been  actually  raised  by  mortgage  thereof, 
not  after  (d). 

Mortgages  by      The  question  then  arises  whether,  when  lands  are 
derman.  settled  on  one  for  life  with  remainder  over,  and  the 

remainderman  has  mortgaged  his  estate,  the  tenant 
for  life  can  sell  and  convey  the  settled  lands  discharged 
from  the  mortgagee's  estate.  As  we  have  seen  (e),  it 
has  been  held  that  where  the  remainderman  has  made 
an  absolute  assignment  over  or  a  re-settlement  of  his 
estate,  the  tenant  for  life  is  enabled  to  displace  by  his 
statutory  power  of  conveyance  the  estate  of  the  re- 
mainderman's assignees.  But  in  the  case  of  a  mortgage 
or  charge  made  by  the  remainderman  before  the  date 
of  the  tenant-for-life's  statutory  convej'ance,  the  mort- 
gagee's estate  or  interest  ajDpears  to  be  an  estate  or 
interest  conveyed  or  created  for  securing  money  actually 
raised,  and  so  to  fall  within  the  terras  of  the  above- 
mentioned  (/)  second  exception  from  the  power  of 
conveyance  given  by  the  Settled  Land  Acts.  And 
such  judicial  (h'cfa  as  have  been  delivered  upon  the 
construction  of   this  exception  (r/)   favour  the    opinion 


(«?)  See  the  last  two  authorities  ff\  Above   p.  323. 

cited  in  the  previous  note. 

(e)  Above,  pp.  318,  324.  (ff)  Above,  pp.  324,  325. 
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that  where  any  estate  or  interest  limited  by  the  settle- 
ment lias  been  conveyed  by  way  of  mortgage  to  secure 
money  actually  raised,  the  mortgagee's  estate,  interest 
or  charge,  cannot  be  displaced  or  affected  by  the  tenant- 
for-life's  conveyance.  It  is  true  that  the  exact  point 
has  not  been  decided,  and  eminent  conveyancers 
have  argued  in  favoiu*  of  the  contrary  construction  {h). 
The  result  of  holding  that  a  purchaser  from  a  tenant 
for  life  does  not  obtain  the  estate  of  a  mortgagee  from 
the  remainderman  would  also  be  inconvenient,  and  it 
is  probable  that  the  Courts  would  endeavour  to  avoid 
this  conclusion.  But  in  view  of  the  precise  words  of  the 
Act,  the  definite  principle  laid  down  by  the  Court  of 
Appeal  (/),  and  the  judicial  pronouncement  of  the  inclu- 
sion in  the  exception  not  only  of  a  mortgage  of  the  life 
estate,  but  also  of  a  mortgage  of  a  term  for  raising 
portions  limited  in  remainder  after  the  life  estate  (/i),  it 
does  not  seem  safe  for  a  purchaser  from  a  tenant  for 
life  selling  under  the  Settled  Land  Acts  to  accept  the 
title,  where  the  remainderman  has  mortgaged  his  estate, 
unless,  of  course,  the  mortgagee  conciu'  in  the  convey- 
ance. Where  lands  are  settled  on  one  for  life  with  Mortgage  by 
remainder  to  another  in  fee  simple,  and  the  two  have  and  remain- 
joined  together  in  mortgaging  the  lands  in  fee,  there  •German. 
can  be  no  doubt  that  the  tenant  for  life  cannot  make  a 
good  title  on  a  sale  under  the  Settled  Land  Acts  with- 
out the  concurrence  of  the  mortgagee.  And  the  case  is 
the  same  where  a  term  has  been  limited  in  remainder 
after  the  estate  of  the  tenant  for  life  in  trust  to  raise 
portions  for  his  younger  children,  and  the  tenant  for 
life,  desiring  to  raise  some  portion  in  his  lifetime,  has 
joined  with  the  trustees  of  the  term  in  a  mortgage  of 


(/;)  1  Key  &  Elph.  Prec.  Conv.       there  expressed  are  criticised  by 
506,    4th    ed.  ;    480,    7th    ed.  ;       the  present  writer  in  13  L.  Q.  R. 


"Wolstenholme's       Conveyancing       320  and  43  Sol.  J.  274. 

and  Settled  Land  Acts,  321,  7th  (i)  Above,  p.  324. 

ed.  ;  339,  8th  ed.     The  opinions  [k)  Above,  pp.  325,  326. 
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the  term  together  with  his  life  estate  (/).  The  thu-d 
exception  from  the  estates,  which  the  tenant  for  life  is 
empowered  by  the  Settled  Land  Acts  to  convey  (/«), 
needs  no  comment. 


Purchaser 
from  tenant 
for  life 

should  require 
evideuce  of 
the  non- 
existence of 
estates,  &c. 
■which  the 
latter  cannot 
convey. 


As  the  tenant  for  life  is  only  empowered  to  convey 
the  settled  land  for  the  estate  or  interest  which  is  the 
subject  of  the  settlement,  and  with  the  exceptions  above 
mentioned  (n),  it  is  of  the  highest  importance  for  a 
purchaser  from  a  tenant  for  life  selling  under  the 
Settled  Land  Acts  to  ascertain,  first,  that  the  estate  or 
interest  which  is  the  subject  of  the  settlement  is  the 
whole  fee  simple  or  other  estate  contracted  to  be  sold ; 
and,  secondly,  that  there  is  not  any  subsisting  estate, 
interest,  or  charge,  in  or  upon  the  lands  sold  which  will 
not  pass  under  the  vendor's  statutory  conveyance.  With 
regard  to  the  first  of  these  requirements,  the  purchaser's 
counsel  must  ascertain  from  the  abstract  whether  the 
settlor  were  seised  of  or  otherwise  well  entitled  to  the 
whole  estate  in  fee  simple  or  other  interest  sold.  And 
if  this  were  the  case,  the  tenant  for  life  under  the  settle- 
ment can  well  convey  the  same  estate  or  interest  by  an 
exercise  of  his  statutory  power  of  sale,  even  though  the 
settlor  did  not  dispose  of  his  whole  interest  by  the 
settlement.     For  the  Settled  Land  Act,  1882  (o),  pro- 


[l)  See  Cardiffan  v.  Curzon-IIowe, 
40  Ch.  D.  338,  343,  where  Chitty, 
J.,  suggested  that  the  estates, 
interest-,  and  charges  mentioned 
in  the  second  exception  should  be 
confined  to  those  subsisting  or  to 
arise  under  the  settlement,  mean- 
ing, apparently,  those  limited  by 
the  settlement  directly  or  in  ex- 
ercise of  some  power  contained 
thei-ein.  But  he  pointed  out  that, 
if  this  construction  were  adopted, 
mortgages  by  a  person  entitled 
under  the  settlement  of  his  estate 
would  not  be  estates  subsisting 
or  to  arise  under  the  settlement, 
and  would  not  therefore  fall 
within   the    enabling    words    of 


sect.  20  of  the  Settled  Land  Act, 
188.2  (see  above,  pp.  313,  314). 
So  that,  whether  this  view  be 
adopted  or  whether  it  be  con- 
sidered, as  suggested  in  the  text, 
that  the  estates  created  by  mort- 
gages of  the  estates  of  persons 
directly  entitled  under  the  settle- 
ment are  estates  co}tvcijcd  for 
securing  money  actually  raised, 
there  remains  the  same  inability 
of  the  tenant  for  life  tf)  convey 
the  mortgagees'  estates  by  whom- 
soever created. 

{)}))  Above,  p.  314. 

(«)  Above,  pp.  314,  323. 

(o)  Stat.  4o  &  46  Vict.  c.  38, 
8.  2  (2). 
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vides  that  an  estate  or  interest  in  remainder  or  rever- 
sion not  disposed  of  by  a  settlement,  and  reverting  to 
the  settlor  or  descending  to  the  testator's  heir,  is,  for 
the  pm-poses  of  the  Act,  an  estate  or  interest  coming  to 
the  settlor  or  heir  under  or  by  virtue  of  the  settlement, 
and  comprised  in  tlie  subject  of  the  settlement.  In 
order  to  ascertain  whether  there  are  any  estates  or 
interests  coming  within  the  exceptions  out  of  a  tenant- 
for-life's  statutory  power  of  conveyance,  a  purchaser 
from  him  should  inquire,  first,  whether  there  are  still 
subsisting  in  or  upon  the  lands  sold  any  estates, 
interests,  or  charges,  having  priority  to  the  settlement ; 
secondly,  whether  any  estates,  interests,  or  charges  in  or 
upon  the  lands  sold  have  been  conveyed  or  created  for 
securing  money  actually  raised  ;  and,  thirdly,  whether 
any  such  leases  or  grants  as  are  mentioned  in  the  third 
exception  (j;)  have  been  made  of  the  lands  sold  or  any 
part  thereof  or  any  interest  therein.  As  the  conveyance 
or  creation  of  such  an  estate,  interest,  or  charge,  or  the 
making  of  such  a  lease  or  grant,  is  an  event  which,  if  it 
took  place,  must  necessarily  have  affected  the  title,  it 
appears  that  the  purchaser  is  entitled  not  only  to  insist 
u]3on  an  answer  to  this  inquiry,  but  also  to  require  evi- 
dence that  no  such  event  has  occurred  (q).  In  regard  to 
most  of  the  subjects  of  this  inquiry,  sufficient  evidence 
may  be  afforded  by  a  statutory  declaration  by  the 
vendor  that  he  has  not  made  and  does  not  know  of  any 
such  estate,  interest,  charge,  lease,  or  grant,  and  by 
solicitors,  who  have  acted  for  the  vendor  and  his  pre- 
decessors, that  they  know  of  none,  coupled  with  the 
facts  of  possession  of  the  lands  sold  having  gone  and 
the  custody  of  the  title  deeds  being  in  accordance  with 
the  abstracted  title  (r).  These  facts,  however,  afford  no 
evidence  that  a  remainderman  under  the  settlement  has 


{p)  Above,  p.  314.  (q)  Above,  pp.  104—106, 

(>•)  See  above,  pp.  104  —  106. 
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not  mortgaged  liis  estate,  for  the  mortgagee  of  an  estate 
in  remainder  is  not  entitled  to  possession  either  of  the 
land  or  the  deeds  (s)  ;  and  if  the  remainderman  were 
notoriously  in  the  direct  line  of  settlement  of  some 
important  estate,  it  is  far  from  improbable  that  a  mort- 
gage of  the  remainder  will  have  been  effected  without 
production  of  the  title  deeds  to  the  mortgagee.  In 
view,  however,  of  the  difficulty  raised  by  the  words  of 
the  Settled  Land  Act,  1882  {f),  as  to  the  displacement 
by  the  tenant-for-life's  convej-ance  of  the  estate  of  a 
remainderman's  mortgagee,  it  seems  desirable  for  a  pur- 
chaser fi'om  a  tenant  for  life  selling  under  the  Act  to 
inquire  expressly,  in  addition  to  the  inquiry  suggested 
above  (n),  whether  any  mortgage  or  charge  has  been 
made  of  the  estate  or  interest  of  any  person  entitled 
under  the  settlement  in  remainder  after  the  vendor's 
life  estate,  and  whether  the  title  deeds  have  ever  been 
produced  or  required  to  be  produced  at  the  instance  of 
any  such  person  for  effecting  a  mortgage  or  charge  of 
his  estate  or  interest  or  for  any  other  pm^pose.  A 
further  safeguard  is  to  ascertain,  on  comparison  of  the 
abstract  with  the  title  deeds,  what  estates  are  limited  in 
remainder  after  the  life  estate,  and  to  seek  for  infor- 
mation about  the  persons  entitled  thereto.  For  example, 
if  the  immediate  remainderman  be  an  infant  entitled  in 
tail  he  cannot  have  made  a  valid  mortgage,  and  it  is 
not  likely  that  any  subsequent  remainderman  will  have 
made  a  mortgage.  Where  the  immediate  remainderman 
is  entitled  in  tail  and  is  of  age,  it  is  a  prudent  pre- 
caution to  search  for  any  disentailing  assurance  which 
he  may  have  executed.  Such  caution  may  appear 
excessive  ;  and  the  truth  is  that  the  objection,  that  a 
purchaser  from  a  tenant  for  life  may  take  subject  to  a 
mortgage  made  by  the  remainderman,  has  been  generally 

is)  Wm8.     Real     Prop.     580,  <')  ^*^*-   ^^  ^  f.^'^o^  %,^a^' 

Y    ,  r  >       s.  20;  above,  pp.  314,  <3'23,  1324. 

l^tli  ed.  (j<)  p_  329. 
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disregardedby  the  profession,  probably  because  suchmort- 
gages  are  not  very  often  made,  an  estate  in  remainder 
in  lands  being  a  particularly  ineligible  security  (.r). 
But  that  the  possibility  of  the  remainderman  having 
mortgaged  cannot  be  safely  neglected  is  shown  from 
the  history  of  the  Ailesbury  estates,  which  have  fur- 
nished two  leading  cases  on  the  construction  of  the 
Settled  Land  Acts  (//).  In  1884  those  estates  stood 
limited  to  the  use  of  Ernest,  Lord  Ailesbury,  for  life, 
with  remainder  to  Lord  Savernake  in  tail.  The  latter 
converted  his  estate  tail  into  a  base  fee  so  soon  as  he 
had  attained  the  age  of  twenty-one,  and  at  once  created 
mortgages  thereon  to  the  amount  of  £112,000  (::). 
Could  a  purchaser  from  a  tenant  for  life  in  similar 
circumstances  possibly  be  well  advised  to  accept  the 
title  without  the  mortgagees'  concurrence  ? 

It  may  be  asked  whether,  if  the  force  of  this  objection  Can  a  tenant 
be  admitted,  a  tenant  for  life  selling  under  the  Settled  ^^kfa  gTod 

Land  Acts  can  ever  make  such  a  title  as  an  unwilling  title  under 
.  1        J.  1  1    1,      t"^®  Settled 

purchaser  buymg  under  an  open  contract  would  be  Land  Acts? 
forced  to  accept.  In  truth,  this  seems  very  doubtful. 
We  have  seen  {a)  that  a  vendor  need  not  have  the 
whole  estate  sold  vested  in  himself  in  order  to  make  a 
good  title  ;  it  is  sufficient  if  he  can  prove  that  he  has  a 
power  enabling  him  to  convey  the  same.  But  a  tenant 
for  life  is  not  invested  by  the  Settled  Land  Acts  with  a 
power  to  convey  the  whole  fee  simple  or  other  estate 
which  is  the  subject  of  the  settlement.  On  the  con- 
trary, he  is  only  empowered  to  convey  that  estate  with 
certain  specified  exceptions  (/>),  and  the  onus  lies  on  him 

(x)  See  Wms.  Real  Prop.  463,  A.    C.    356 ;     He   AUcshitnj    and 

13th  ed.  ;    580,   I9th  ed.      It  is  Ivearjh,  1893,  2  Ch.  345. 
thought,     however,     that     such  (r)  See   Re    Aileshitnfs    Settled 

mortgages  are  made,  in  connec-  Estates,  1892,  1  Ch.  606,  509  ;  Re 

tion  with  policies  of    assurance,  Ailesbury  and  Ivcarjh,  1893,  2  Ch. 

more    frequently   than    is    com-  345 — 347. 
monly  supposed.  («)  Above,  p.  131. 

(«)  Bruce    v.    Ailesbury,    1892,  (*)  Above,  pp.  313,  314. 
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of  proving  that,  in  his  particular  case,  none  of  these 
exceptions  applies.  If  he  have  no  power  to  convey  to 
the  purchaser  the  estate  of  a  mortgagee  from  a  remain- 
derman, then  he  is  boimd  to  prove  that  no  such  mortgage 
exists ;  and  what  evidence  can  possibly  be  offered  which 
will  prove  this  fact  with  absolute  certainty  ?  The  state- 
ment by  the  tenant  for  life  that  no  such  mortgage  has 
been  made  is  no  evidence  at  all ;  for  the  matter  is  not 
within  his  knowledge.  Nor  is  such  a  statement  by  the 
remainderman  himself  conclusive  {c).  And  no  inference 
can  be  drawn  nor  presumption  arise  from  the  fact  that 
the  jDOssession  of  the  land  and  of  the  title  deeds  has 
remained  with  the  tenant  for  life  (d).  Is  not  the  case, 
then,  analogous  to  that  of  a  title  depending  on  the  fact 
that  the  vendor  bought  without  notice  of  some  equitable 
incumbrance,  or  that  a  conveyance,  originally  voidable 
by  the  grantor  as  voluntary,  had  not  been  rendered 
indefeasible  by  some  subsequent  dealing  for  value  ?  (e) 
If  so,  it  appears  to  fall  within  a  well-recognized  class  of 
the  titles  which  Courts  of  equity  consider  too  doubtful 
to  force  upon  an  unwilling  purchaser  (./').  We  have 
put  the  case  of  a  vendor  selling  under  an  open  contract : 
but  it  is  questionable  whether  his  position  would  be 
altered  for  the  better  if  he  purported  to  sell  as  tenant  for 
life  selling  under  the  Settled  Land  Acts.  And  as  regards 
the  recovery  of  the  deposit  in  such  a  case  (g),  it  does  not 
appear  that  at  law  a  vendor  can  enforce  a  contract  of 
sale  of  land,  where  the  title  depends  on  proof  of  a  fact, 
unless  he  can  prove  that  fact  to  be  reasonably  certain. 
This  cannot  be  done  without  production  of  the  best 


(c)  See  notes  (e),  {h),  below.  (/)  Freer  v.  Hesse,  4  De  G.  M. 

,j,    .,                 oon       jr      V  &  Gr.  405,603,  504;  Notlinnham 

^'^inf  ^°n«'  P-          '                  ""'  Patent  Brlel- and  Tile  Co.  v.  butler, 

pp.  105,  106.  jQ  Q    ^    J)    -^8,  787,  789,  790  ; 

[e)  See  Johnson  v.  Legard,  T.  &  Re  Handman  and  TTikox's  Contract, 

R.    281,   294;   Clarice  v.    Willoit,  1902,  1  Ch.  599,  608,  609 ;  above, 

L.  R.  7  Ex.  313  ;  below,  Ch.  X.  pp.  106,  107,  157,  158. 

^  4.  (g)  See  above,  pp.  165  — 168. 
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evidence  available ;  that  is  to  say,  in  the  present  instance, 
the  oath  of  the  remainderman  himself  ;  and  it  appears 
doubtful  whether  even  the  uncontradicted  statement  of 
the  remainderman  that  he  had  made  no  mortgage  would 
reduce  that  fact  to  the  reasonable  certainty  required  (/<•) . 

In  practice,  however,  sales  under  the  Settled  Land  What  the 
Acts  have  been  regularly  carried  through  without  the  been, 
slightest  regard  to  this  objection  (/).  At  most,  the 
inquiry  above  suggested  (A')  is  put,  and  the  answer  that 
the  vendor  knows  of  no  estate,  which  has  been  con- 
veyed or  created  for  securing  money  actually  raised,  is 
accepted.  In  the  majority  of  cases  the  risk  run  is  not 
great ;  purchasers  are  generally  willing ;  and  where  it 
is  not  known  that  there  is  some  existing  mortgage  by 
the  remainderman,  a  purchaser  taking  the  objection  in 
question  would  scarcely  be  placed  in  a  favourable  posi- 
tion before  the  Court.  At  the  same  time,  the  danger, 
though  remote,  is  real.  For  if  the  tenant  for  life 
cannot  displace  by  his  conveyance  the  estate  of  the 
remainderman's  mortgagee,  then  the  mortgagee  can 
have  no  lien  or  claim  on  the  remainderman's  interest  in 
the  purchase  money,  and,  if  the  mortgage  debt  remained 
unpaid,  could  only  enforce  his  security  as  against  the 
land  itself.  And  it  is  important  to  note  that  in  such 
case  the  purchaser  would,  in  general,  have  no  remedy 
under  the  vendor's  covenants  for  title  (/)  ;  for  on  a  sale 


(h)  See  JeaJces  v.  White,  6  Ex.  the  mortgage  debt.    The  purchase 

873  ;   Sim»ions  v.  Hcseltinp,  5  C.  B.  money,  it  should  be  noted,  is  paid, 

N.  S.  5.54  ;   Scott  v.  Nixon,  3  Dru.  not   to   the   vendor,    but    to   the 

&:     War.     388,     402  ;     Clarke   v.  trustees  on  trust  for  the  persons 

JJ'iUott,  L.  R.  7  Ex.  313.  entitled    under    the     settlement. 

(i)  Seeabove,  pp.327, n.  (A),  330.  But  if  the  remainderman's  estate 

(k)  Above,  p.  329.  at  law  never  passed  by  the  tenant- 

(/)    Qnccre,  whether  in  such  case  fcr-life's  conveyance,  because  of 

the  purchnser  would  not  have  an  the  mortgage  could  the  trustees 

equity  to  stand  in  the  remainder-  be  in  equity  trustees  of  the  whole 

man's  place  as  regards  the  pur-  purchase  money  for  theremainder- 

chase  money,  or  so  much  thereof  man  ?     Or  if  the  sale  had  been 

as  was  equal  to  the  amount  of  completed  while  the  parties  were 
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by  a  tenant  for  life  under  the  Settled  I^and  Acts,  these 
covenants,  where  they  would  otherwise  extend  to  the 
acts  and  incumbrances  of  the  settlor  and  persons  claim- 
ing tlirough  or  under  him  {>»),  are  usually  limited,  as 
regards  the  remainder  expectant  on  the  vendor's  life 
estate,  so  as  not  to  guarantee  indemnity  against  the 
acts  or  defaults  of  any  person  other  than  the  vendor, 
his  heirs  and  assigns  {>i).  It  is  submitted  that  for  this 
reason,  where  a  purchaser,  who  bought  under  an  open 
contract,  is  offered  a  title  and  conveyance  under  the 
Settled  Land  Acts,  he  should  at  least,  if  he  accept  the 
title,  decline  to  accept  any  such  limitation  of  the 
vendor's  covenants  for  title  (o).  For  this  reason,  too, 
it  is  suggested  that  an  intending  purchaser  by  private 
contract  from  a  tenant  for  life  selling  imder  the  Settled 
Laud  Acts  should  insist  on  the  insertion  in  the  contract 
of  an  express  stipulation  that  the  vendor  shall  give  the 
same  covenants  for  title  as  he  would  be  required  to  give 
if  he  were  seised  of  the  lands  sold  in  fee. 

As  to  seeing  With  regard  to  the  general  necessity  for  a  purchaser 
for  life  sfUino-  fi'om  a  tenant  for  life  selling  under  the  Settled  Land 
has  not  com-  Acts  to  SCO  that  the  terms  of  the  sale  involve  no  breach 
breach  of  "his  of  duty  ou  the  Vendor's  part  (;;),  sales  under  these 
duty  as  Acts  are  required  to  be  made  at  the  best  price  that  can 

trustee.  ^  _  -^  ,        , 

be  reasonably  obtained  {q)  ;  and  the  tenant  for  life,  in 

exercising  any  power  under  the  Acts,   is  required  to 

have  regard  to  the  interests  of  all  parties  entitled  under 

the  settlement,    and    is  in    the    position    and    has  the 

under  a  common  mistake  of  fact,  (w)  Sec    1  Dart,  V.   &  P.  619, 

both  suppo.sing  that   the  remain-  620  ;      Davidsou,      Prec.      Conv. 

derman  had  made  no  mortgage,  vol.  ii.  pt.  i.  261,  n.,  202,  4th  ed. ; 

when  in  fact  he  had,  could  not  2  Key  i:  Elph.  Prec.   Conv.  264, 

the  tranf^action  be  set  aside  after  265  and  n.  (c),  4th  ed.  ;   249  and 

completion?     See Scotlv.  Cou/xon,  n.  {c),  7th  ed. 

1903,  I  Ch.  453  ;  affii-med,  1903,  (o)  See  below.  Chap.  XII.  §  3. 

2  Ch.  249.  ip)  Above,  p.  308. 

(»i)  See  Williams's  Convey anc-  (cj  Stat.  45  &  46  Vict.  c.  38, 

ing  Statutes,  75—81,  86.  s.  4  (1). 
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duties  and  liabilities  of  a  trustee  for  those  parties  (/•). 
But  it  is  enacted  that,  on  a  sale  under  the  powers 
given  by  the  Acts,  a  purchaser  dealing  in  good  faith 
with  a  tenant  for  life  shall,  as  against  all  parties  entitled 
under  the  settlement,  be  conclusively  taken  to  have 
given  the  best  price  that  could  reasonably  be  obtained 
by  the  tenant  for  life,  and  to  have  complied  with  all 
the  requisitions  of  the  Acts  (.s-) .  This  provision,  how- 
ever, does  not  protect  a  purchaser  who  has  notice  of 
some  improper  dealing  on  the  part  of  the  tenant  for 
life.  Thus,  if  the  terms  of  the  proposed  sale  reserve 
any  advantage  to  the  tenant  for  life  personally  to  the 
detriment  of  the  remaindermen,  the  statutory  power 
will  not  be  well  exercised,  and  the  vendor's  conveyance 
will  be  void  as  an  assurance  under  the  Settled  Land 
Acts  {f) .  For  example,  the  payment  of  a  commission 
to  the  tenant  for  life  would  certainly  invalidate  the 
sale  {u)  ;  so  would  a  stipulation  that  the  purchaser  shall 
grant  to  the  vendor  a  lease  for  years  of  the  lands  sold 
or  any  part  thereof,  as  the  benefit  of  such  a  lease  would 
form  part  of  the  vendor's  own  estate,  and  would  go  on 
his  death  to  his  executors  or  administrators,  and  not  to 
the  persons  entitled  under  the  settlement.  A  stipula-  stipulation 
tion  in  a  contract  for  sale  by  a  tenant  for  life  under  the  t^**  the  pur- 
Settled  Land  Acts  that  the  purchaser  shall  pay  all  the  pay  the 
vendor's  costs  and  expenses  of  and  incident  to  the  sale,  ^'I^J^or  s  costs 


of  the  sale. 


(>•)  Sect.  53.     As  to  the  duties  tigation  of  the  title  and  a  proper 

of   trustees   for   sale,   see  above,  report  as  to  the  value  of  the  pro- 

pp.    274   sq.       As    the    purchase  posed  security  ;  He  Hot  ham,  1902, 

money  may,  at  the  direction  of  2  Ch.  o75. 

the  tenant  for  life,  be  invested  in  {s)  Sect.  54,  also  extending,  in 

real  securities,  he  may  well  agree,  favour   of    a    person   dealing   in 

on  exercising  his  statutory  power  good  faith  with   the  tenant   for 

of  sale  to  leave  a  proper  proportion  life,  to  the  case  of  an  exchange, 

of  the  pur.hase  money  on  mort-  partition,     lease,     mortgage     or 

gage ;  see  above,  p.  278  and  n.  (»•) :  charge. 

hut  in  such  case  the  trustees  of  the  {t)  See  Sutherland  v.  Sutherland, 

settlement  are  not  bound  to  make  1893,    3    Ch.    169;     Chandler    v. 

the  investment  at  the  direr-tion  of  Bradley,    1897,    1    Ch.    315;    Re 

the  tenant  for  life,  unless  they  are  Handinan   and   Wilcox's    Contract, 

satijfied  that    that  direction  has  1902,  1  Ch.  599. 

been  given  upon  a  proper  inves-  (m)  Chandler  v.  Bradley,  ubi  sup. 
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woiild  not  appear,  as  a  rule,  to  avoid  tlie  contract ;  for 
the  vendor's  general  costs  of  the  sale  are  not  payable 
out  of  his  own  pocket,  but  are  properly  discharged  out 
of  the  purchase  money  or  otherwise  out  of  the  capital 
of  the  settled  property  (.r).  But  the  case  is  different 
if  the  purchaser  agree  to  pay  any  costs  which  ought 
i:>roperly  to  be  borne  by  the  vendor  himself,  such  as  the 
costs  of  obtaining  the  concurrence  of  mortgagees  of  the 
vendor's  life  estate  (//).  In  this  case  the  tenant  for 
life  would  be  stipulating  for  an  advantage  to  him- 
self at  the  expense  of  the  remainderman,  as  the  pur- 
chase money  is  obviously  decreased  by  the  amount  of 
costs  payable  by  the  vendor  personally  which  the  pur- 
chaser contracts  to  discharge ;  and  the  sale  would 
appear  to  be  void.  As  we  have  seen  (2),  where  the 
purchaser  has  notice  of  some  non-compliance  with  the 
conditions  of  the  Acts  other  than  those  which  forbid 
the  tenant  for  life  to  profit  at  the  remainderman's 
expense,  it  does  not  appear  that  he  can  rely  on  the 
protection  given  by  the  enactment  last  quoted.  It 
should  be  noted  that  this  enactment  only  gives  relief 
to  a  purchaser  or  other  person  dealing  with  the  tenant 
for  life,  and  does  not  validate,  in  favour  of  a  subsequent 
purchaser,  an  infirm  title  acquired  from  the  tenant  for 
life  by  a  pui'chaser  or  lessee,  who  had  notice  of  some 
fact,  which  made  void  the  attempted  exercise  of  the 
statutory  power  («).  And  further,  it  appears  that  on 
a  purported  exercise  by  a  tenant  for  life  of  some  power 
given  to  him  by  the  Settled  Land  Acts  if  the  tenant 
for  life  do  not  comply  in  all  respects  with  the  conditions 
prescribed  by  the  Acts,  any  conveyance  thereby  made 
is  altogether  void  and  not  merely  voidable,  and  does  not 
pass  the  legal  estate  in  the  land  (b)  ;  save  only  when 

{x)^ee  Re  Smith'' s  Settled  Estates,  {z)  Above,  p.  309. 

\%^\,?>Gh.&6\  Smithy.  Laiicaster,  [a]  Re   Handman   and   Wilcox's 

1894,  3  Ch.  4:^9.  Contract,  1902,  1  Ch.  599. 

{y)  See  Cardigan  v.  Gttrzon-Howe,  (A)  In  Re  Handman  and  Wilcox's 

41  Ch.  D.  375.  Contract,  1902,  1  Ch.  599,  it  was 


OF  TITLE  UNDER  THE  EXERCISE  OF  POWERS.  337 

the  purchaser,  lessee  or  other  person  dealing  in  good 
faith  with  the  tenant  for  life  is  assisted  by  the  enact- 
ment under  discussion. 

As  we  have  seen  (c),  the  powers  given  to  a  tenant  for  The  statutory- 
life  by  the  Settled  Land  Acts  are  not  capable  of  assign-  capable  of" 
ment  or  release,  do  not  pass  to  a  person  as  being,  by  assignment 

,.  J.  1  L^  '  •  n        J  1    or  release. 

operation  oi  law  or  otherwise,  an  assignee  oi  a  tenant 
for  life,  and  remain  exercisable  by  the  tenant  for  life 
after  and  notwithstanding  any  assignment,  by  operation 
of  law  or  otherwise,  of  his  estate  or  interest  under  the 
settlement ;  and  a  contract  by  a  tenant  for  life  not  to 
exercise  any  of  these  powers  is  void.  But  this  enact- 
ment shall  operate  without  prejudice  to  the  rights  of 
any  person  being  an  assignee  for  value  of  the  estate  or 
interest  of  the  tenant  for  life;  and  such  assignee's  rights 
shall  not,  as  a  rule,  be  affected  without  his  consent  {d). 
It  appears  from  this  that  on  the  bankruptcy  of  a  tenant  Bankruptcy 
for  life  his  statutory  powers  do  not  pass  to  his  trustee  iife^^^°  *^^ 
in  bankruptcy,  but  remain  exercisable  by  him ;  and  it 
is  thought  that  the  trustee  cannot  be  said  to  be  an 
assignee  for  value  of  the  bankrupt's  estate.  But  it 
should  be  noted  that  the  trustee  has  power  to  sell  the 
bankru]Dt's  estate,  and  a  purchaser  from  the  trustee 
would  be  an  assignee  for  value  of  the  bankrupt's  estate ; 
so  that  after  the  bankruptcy  of  a  tenant  for  life  it 
would  scarcely  be  safe  to  accept  a  title  from  him  under 
an  exercise  of  his  statutory  power  of  sale  without  the 
concurrence  of  the  trustee  to  declare  that  he  has  made 
no  assignment  for  value  and  to  covenant  against  incum- 
brances.    It  has  been  held,  that  if  a  tenant  for  life  Release  of  an 

treated    as     an     open    question  as  well  as  express  powers  being 

whether  a  lease   granted  under  that,    in   default   of    compliance 

the  Acts  by  a  tenant  for  life  to  with  the  terms  of  a  power,  any 

one  who  knew  that  the  best  rent  purported  exercise  thereof  is  void ; 

was   not    reserved  was   void    or  see  above,  pp.  302,  307. 

voidable:  but  it  is  submitted  that  {c)  Above,  p.  324. 

this  view  was  mistaken,  the  rule  (d)  Stat.   45  &  46  Vict.  c.  38, 

as  to  the  execution  of  statutory  s.  50. 


W. 


22 
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undivided 
share. 


assign  or  release  an  undivided  share  of  the  land  he 
holds  to  the  remainderman,  so  as  to  effect  a  merger  of 
the  life  estate  therein,  he  nevertheless  retains  his  statu- 
tory power  of  sale  over  the  entirety  of  the  land  {(>). 
But  it  does  not  appear  that  the  tenant  for  life  would 
retain  his  statutory  powers  after  the  release  by  him  to 
the  remainderman  of  his  life  estate  in  the  whole  of  the 
settled  land,  for  then  the  settlement  would  be  brought 
to  an  end  (./)  ;  and  it  is  submitted  that  this  reasoning 
is  equally  applicable  in  the  case  of  a  release  made  by 
the  tenant  for  life  to  the  remainderman  of  a  definite 
portion  of  the  settled  land  in  order  that  the  same  may 
be  taken  out  of  settlement  and  enjoyed  by  the  remain- 
derman in  possession  as  his  own  absolute  property. 


Title  depend- 
ing on  the 
exercise  of  a 
mortgagee's 
power  of  sale. 


Where  the  title  depends  on  the  exercise  by  a  mort- 
gagee of  a  power  of  sale  contained  or  implied  in  the 
mortgage  deed,  the  pui'chaser's  counsel  must  satisfy 
himself  that  the  power  of  sale  has  become  so  exercisable 
that  a  purchaser  thereunder  will  obtain  the  estate 
assured  free  from  all  equity  of  redemption  or  right  to 
set  aside  the  sale.  Under  the  conveyancing  practice 
prior  to  the  year  1882,  when  powers  of  sale  were  usually 
conferred  by  the  express  terms  of  mortgage  deeds,  the 
common  form  was  first  to  give  the  mortgagee  a  general 
authority  to  sell  at  any  time  after  the  payment  of  the 
principal  money  secured  had  become  due  (r/),  and  then 
to  provide,  particularly,  that  the  power  of  sale  should 
not  be  executed  unless  and  until  default  should  have 
been  made  in  payment  of  the  money  secured  at  the 
appointed  time,  and  the  mortgagee  should  have  given 
notice  to  pay  off,  and  default  should  have  been  made  in 
payment  for  a  specified  time  {//)  after  such  notice,  or 


(e)  lie  Barlow^s  Contract,  1903, 
1  Ch.  382. 

(/)  See  Re  Mundy  and  Roper^s 
Cmtraci,   1899,    1   Ch.   275,   296, 


(ff)  Usually   six   months   after 
the  date  of  the  mortgage. 
[h)  Usually  six  months. 
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unless  or  until  some  interest  should  have  fallen  into 
arrear  for  a  given  period  (/).  But  in  every  well- drawn 
mortgage  deed  an  elaborate  clause  was  inserted  ex- 
onerating a  purchaser  from  the  necessity  of  seeing  or 
inquiring  whether  any  of  the  particular  cases  had  arisen 
in  which  a  sale  was  authorised,  and  protecting  him 
against  any  impropriety  or  irregularity  in  the  sale  (A). 
On  a  sale  by  a  mortgagee  under  an  express  power  of 
sale  containing  a  clause  for  the  pm-chaser's  protection 
in  the  common  form,  the  purchaser  should,  of  course, 
abstain  from  making  requisitions  as  to  any  matter  on 
which  he  is  exonerated  from  the  duty  of  inquiry ;  for  if 
through  his  own  inquiries  or  otherwise  he  obtain  notice 
of  some  irregularity  in  the  sale,  he  must  have  regard 
thereto,  and  will  no  longer  be  protected  (/).  He  must 
see,  however,  that  sufficient  time  has  elapsed  since  the 
date  of  the  mortgage  deed  for  the  power  of  sale  to 
become  properly  exercisable  {m) ;  but  if  this  appear  to 


(/)  Usually  three  months.  valid  and  effectual  accordingly, 

(k)  Davidson,  Prec.  Conv.  vol.  and  the  remedy  of  the  mortgagor 

ii.   pt.   ii.   66    sq.,    79,   308 — 310,  in  respect  of  any  breach  of  the 

4th  ed.      The  form  there  given  provisions  of  the  mortgage  deed 

provides  that,  upon  any  pale  pur-  conferring  the  power  of  sale  or 

porting  to  be  made  in  pursuance  any  impi-opriety  or  irregularity 

of  the  mortgagee's  power  of  sale,  whatsoever  in  the  sale  shall  be  in 

the  purchaser  shall  not  be  bound  damages  only.      Where  a  mort- 

to  see  or  inquire  whether  any  of  gage    deed    contained    a   similar 

the  particular  cases  has  happened,  clause,    omitting    the    words    in 

in  which  a  sale  is  authorised,  or  italics,  it  was  held  that  a  pur- 

whether  default  Jias  been  made  in  chaser  buying  in  good  faith  on  a 

pmjment  of  an  11  prineipal  or  interest  sale   purporting   to    be  made   in 

secured  by  the  mortgage  deed  at  the  exercise  of  the  mortgagee's  power 

time  appointed  for  payment  thereof,  of  sale  was  not  bound  to  inquire 

or  whether  any  money  remains  on  whether    any    money    remained 

the  security  of  the  mortgage  deed,  or  owing  upon  the  security  of  the 

as  to  the  necessity  or  expediency  mortgage   deed,    and    would    be 

of    the    stipulations    subject    to  protected   if   the  money  secured 

which   the  sale  shall   have  been  had  been  paid  off  at  the  time  of 

made,  or  otherwise  as  to  the  pro-  the  sale  ;  Bicker  v.  Anyerstcin,  3 

priety  or  regulai-ity  of  the  sale  ;  Ch.  D.  600. 

and   that,    notwithstanding    any  (/)  Parkinson  v.  Hanbury,  1  Dr. 

impropriety  or  irregularity  what-  &  Sm.  143  ;   Stlwyn  v.  Garfit,  38 

soever  in  the  sale,  the  same  shall,  Ch.  D.  273. 

as  regards  the  safety  and  prolec-  {m)  Sclwyn  v.  Garfit,  38  Ch.  D. 

tion  of  the  purchaser,  be  deemed  273,  where  mortgage  money  was 

to  be  within  the  power  and  be  made  payable  and  a  power  of 

22  (2) 
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be  the  case,  he  need  make  no  further  inquiry  (»).  If  a 
power  of  sale  expressly  given  by  a  mortgage  deed 
contain  no  clause  for  the  purchaser's  protection,  he 
must  ascertain  not  only  that  the  event  has  occurred  in 
which  the  power  was  made  exercisable,  but  also  that 
Title  under  the  mortgage  is  still  subsisting  (o).  Tlie  power  of  sale 
power* of  sale,  incorporated  by  the  Conveyancing  Act  of  1881  in 
mortgage  deeds  made  after  that  year  (p),  and  since 
generally  relied  on  in  practice,  gives  to  the  mortgagee 
a  power  of  sale  when  the  mortgage  money  has  become 
due,  but  provides  (q)  that  he  shall  not  exercise  such 
power  unless  and  until  (I)  notice  requiring  payment  of 
the  mortgage  money  has  been  served  on  the  mortgagor, 
or  on  one  of  several  mortgagors,  and  default  has  been 
made  in  payment  of  the  mortgage  money  or  of  part 
thereof  for  three  months  after  such  service  ;  or  (2)  some 
interest  Tinder  the  mortgage  is  in  arrear  and  unpaid  for 
two  months  after  becoming  due  ;  or  (3)  there  has  been 
a  breach  of  some  provision  contained  in  the  mortgage 
deed  or  in  this  Act,  and  on  the  part  of  the  mortgagor 
or  of  some  person  concurring  in  making  the  mortgage 
to  be  observed  or  performed,  other  than  and  besides  a 


sale  given  six  months  after  the  expired  cfttr  the  mortgage  money- 
date  of  the  mortgage  deed ;  but  it  had  become  payable,  that  is,  uutil 
was  provided  that  the  mortgagee  nine  months  alter  the  date  of  the 
should  not  execute  the  power  of  mortgage  deed.  The  sale  waa 
sale  unless  and  until  default  therefore  set  aside  on  the  mort- 
should  have  been  made  in  pay-  gagor's  application,  the  Court 
ment  at  the  time  appointed  of  being  of  opinion  that  the  pur- 
some  principal  money  or  interest  chaser  was  not  relieved  by  a  clause 
secured,  and  the  mortgagee  should  for  his  protection  in  commonform, 
have  given  notice  to  pay  off,  and  even  though  it  exonerated  him 
default  should  have  been  made  in  from  the  necessity  of  inquiring 
payment  for  three  months  after  whether  default  had  been  made 
such  notice;  and  it  was  held  that  in  payment  of  the  money  secured 
a  purchaser  from  the  mortgagee  at  the  time  appointed, 
purporting  to  exercise  his  power  („)  See  note  {/c),  above, 
of  sale  seven  mouths  after  the  /  \  r>  i-^  j  ^  /->  co 
Ar.1^  f  4-v,  ^  1  J  V  1  [o]  lie  ±.dvaras  to  Green,  58 
date  of  the  mortgage  deed  had  L  T  N  S  789 
notice  ipso  facto  that  the  sale  was 

irregular;    for   the  power  could  (i^)  Stat.  44  &  45  Vict.  c.  41, 

not  possibly  have  become  exer-  ^^-  ^'  ^^• 

cisable  until  three  months  had  {q)  Sect.  20. 
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covenant  for  payment  of  the  mortgage  money  or  interest 

thereon.      This   follows    the   old   conveyancing   form, 

except  that  the  power  is  made  exercisable  at  an  earlier 

period  (r) ;  hut  the  clause  for  the  purchaser's  protection 

contained  in  the  Act  (s)  is  not  the  same  as  that  usually 

inserted  in  mortgage  deeds  under  the  old  practice  {t). 

The  Act  gives  no  jirotection  to  a  purchaser  until  he  has 

obtained  a  conveyance  from  the  mortgagee  in  professed 

exercise  of  the  statutory  power  of  sale  ;  and  it  does  not 

expressly  exempt  the  purchaser  from  the  duty  of  in- 

quii'ing,  before  conveyance,  whether  the  sale  has  been 

j)roperly   made.     If,    therefore,    the    piu-chaser    make 

inquiry,  before  accepting  the  title,  whether  any  case 

has  arisen  to  authorise  the  exercise  of  the  power  of  sale, 

the  mortgagee  will  be  bound  to  answer  [u).     But  if  the 

purchaser,  buying  in  good  faith,  refrain  from  making 

any  such   inquiry,   he  will  be  protected  against   any 

irregularity  on  obtaining  a  conveyance.     It   ajDpears, 

therefore,  that  he  should,  as  a  rule,  abstain  from  making 

such  inquiries  {x),  and  need  only  satisfy  himself  that 

sufficient  time  has  elapsed  for  the  power  to  have  become 

properly  exercisable  (//).     Where  a  mortgage  deed  is 

executed  in  the  usual  form,  providing  for  repayment  of 

the  money  advanced,  with  interest,  six  months  after  the 

date  of   the  deed  (c),  the  earliest  time  at  which   the 

statutory  power  of  sale  can  become  exercisable  is  eight 

months  after  the  date  of  the  deed  by  the  interest  being 

if)  Above,  p.  338.  the  power  shall  have  his  remedy 

is)  Sect.  21  (2),  providing  that  in   damages    against   the   person 

where   a  conveyance  is  made  in  exercising  the  power. 

professed  exercise  of  the  power  of  (^)  Above,  p.  339,  and  n.  {k). 

sale   conferred   by   this  Act   the  ,  >,    r  -p    t ,t  ..,  t    i^    /■» 

x-.i       r  ^-u             V            u   11       i.  u  (")   J^'J>^  Interest,   6iC.   Corpn.  v. 

title  of  the  purchaser  shall  not  be  it     i  ■      rr     j    t      ij          lono    r> 

.            1    i_i            .1                 J  ^Li.   i.  Hand  m  Hand,  &c.  Soci/.,  1898,  2 

impeachable  on  the  ground  that  ^,     ,^nn 

no  case  had  arisen  to  authorise  .  -     . 

the  sale,  or  that  due  notice  was  (^)  ^-    ^•■>   ^^^S,    2    Ch.    238; 

not  given,  or  that  the  power  was  -S««^«y  v.  Barnes,  1894,  1  Ch.  25. 

otherwise  improperly  or  irregu-  (y)  Above,  p.  339;  Re  Thompson 

larly  exercised  ;   but  any  person  and  Holt,  44  Ch.  D.  492,  499. 

damnified  by  an  unauthorised  or  {z)  Wms.  Real  Prop.  532,  610, 

improper  or  irregular  exercise  of  19th  ed. 


342 


OF  TITLE  UNDER  THE  EXERCISE  OF  POWERS. 


Waiver  of        two  moutlis  in  aiTcar.    It.  appears,  however,  that  at  any 
^'^■'tStioTln   time  after  a  mortgagee's  power   of   sale   has   hecome 
the  exercise  of  generally  exercisable — that  is,  after  tlie  mortgage  money 
power  SSe^  has  becomo  due  (a) — the  mortgagor  or  his  successors  in 
estate  may  waive  compliance  with  any  particular  re- 
striction imposed  on  the  exercise  of  the  power ;  and  in 
such  case  the  mortgagee  can  make  a  good  title  on  an 
exercise  of  the  powers  of  sale  {b).     But  such  waiver,  to 
be  effectual,  must  be  given  by  all  persons  interested  in 
the  equity  of  redemption  ;  thus,  if  the  mortgagor  have 
made    a   second   mortgage,    his   waiver    alone    is    in- 
sufficient (c).     And  where  a  mortgagee,  selling  under 
his  power  of  sale,  asserts  that  he  can  make  a  good  title 
by  means  of  such  waiver,  the  purchaser  is  entitled  and 
ought  to  require  him  to  prove  that  the  alleged  waiver 
has  been  given  by  all  persons  interested  in  the  equity 
of  redemption,  and  at  his  own  expense  to  procure  all 
such  persons  to  concur  in  the  conveyance  in  order  to 
confirm  the  sale. 


Mortgagor's         As  a  rule,  however,  the  purchaser  from  a  mortgagee 

cannoribe*^^      Selling  under  his  power  of  sale  is  not  entitled  to  require 

required.  i]^q   mortgagor's    conciuTence  ;    that  is,  supposing  the 

What  estate     power  to  have  become  properly  exercisable  {d).     Where 

*^n™o^?*^^^  ^^®  power  of  sale  is  express,  the  mortgagee  can  convey 

to  the  purchaser  such  estate  as  by  the  joint  operation  of 

the  mortgage  and  the  power  he  has  been  effectually 

authorised  to  convey  free  from  equity  of  redemption ; 

but  if  this  do  not  comprise  the  entire  fee  simple  or 

other  estate  sold,  the  purchaser  is,  of  course,  entitled  to 

object  to  the  title,  and  may  require  the  concurrence  of 

all  other  necessary  parties  {o).     A  mortgagee   selling 


(a)  Above,  p.  340. 

{b)  Re  Thompson  and  Holt,  44 
Ch.  D.  492. 

(c)  Mwyn  v.  Garjit,  38  Ch.  D. 
273. 


{d)  Clay  V.  Sharpe,  18  Ves. 
346,  n.  ;  Corder  v.  Morgan,  ibid. 
344  ;  Siig.  V.  &  P.  396,  14th  ed. 

(e)  See  above,  pp.  130—132. 
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under  the  power  of  sale  given  by  tlie  Conveyancing  Act 
of  1881  is  enabled  to  convey  the  property  sold  by  deed 
for  sucli  estate  and  interest  therein  as  is  the  subject  of 
the  mortgage  (./').  This  does  not  empower  a  mortgagee 
who  has  acquired  an  equitable  interest  only  in  the  pro- 
perty mortgaged  to  convey  the  legal  estate  therein  on 
an  exercise  of  the  statutory  power  of  sale  {g),  or  a 
mortgagee  of  leaseholds  by  way  of  underlease  to  convey 
the  original  term  {h).  The  Act  provides  (,/)  that,  in  Copyholds, 
the  case  of  copyhold  or  customary  land,  the  legal  right 
to  admittance  shall  not  pass  by  a  deed  exercising  the 
mortgagee's  power  of  conveyance  thereby  conferred, 
unless  the  deed  is  otherwise  sufficient  in  that  behalf  in 
law  or  by  custom.  When,  therefore,  a  mortgage  of 
copyholds  has  been  made  in  the  form  now  usual,  by  a 
deed  of  covenant  to  surrender  incorporating  the  statu- 
tory power  of  sale,  followed  by  a  conditional  siu-render 
to  the  use  of  the  mortgagee  (t),  and  the  mortgagee  has 
sold  the  legal  interest  under  his  power  of  sale,  he  must, 
in  order  to  confer  upon  the  purchaser  the  legal  title  to 
be  admitted  tenant  on  the  court  rolls  (/.•),  either  procure 
the  mortgagor  to  surrender  to  the  purchaser's  use,  or 
himself  be  admitted  and  then  execute  a  like  suiTencler  (/). 
The  same  course  is  necessary  when  a  mortgagee  of  copy- 
holds sells  under  an  express  power  of  sale  (/) . 

The  power  of   sale  given   to   mortgagees   by  Lord  Title  under 
Cranworth's  Act  {m)  may  have  been  or  may  be  well  sale^c^iTen  to 
exercised    after   the   year    1881,   notwithstandino^   the  mortgagees 

•^  ^  by  Lord 

(/)  Stat.  44  &  45  Vict.  c.  41,  Key  &  ElpWnstone,  Prec.  Conv. 

s.  21  (1).  79—82,  4th  ed. 

{g)  Re  Ilochon  and  Hoioes'  Con-  (;t)  See  above,  p.  129. 

tract   35  Ch.  D.  668.                      ,  (;)  Davidson,       Prec.      Conv. 

^  ^'')  ^f\iaf7oi""s^      y  vol.  ii.  pt.  i.  407-411,  and  pt.  ii. 

Contract,  1898,  1  Ch.  4o8  ;  above,       ^^^^    ^^   ^^   .    ^^^  ^^^    -^^^^  ^_ 

p.  148    and  n.  [e]  Bromley,  35  Ch.  D.  642. 

(t)  Wms.  Real  Prop.  546—548,  •" 

19th  ed.  ;  Davidson,  Prec.  Conv.  (m)  Stat.  23  &  24  Vict.  c.  145, 

vol.  ii.  pt.  ii.  113  sq.,  4th  ed. ;  2  ss.  11—24,  34. 
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Cranworth's     repeal  of  tilt'  provisions  of  that  Act  by  the  Convey- 
^''^-  ancing  Act  of  1881  {n).     The  former  Act  affords  the 

like  protection  to  purchasers  when  a  sale  has  been 
effected  in  professed  exercise  of  the  powers  thereby 
conferred  (o)  as  the  latter  statute  gives  when  a  con- 
veyance has  been  made  in  professed  exercise  of  the 
Conveyance  power  of  sale  which  it  provided  (p).  Lord  Cranworth's 
sJil^g'^SeT  -^ct  {(]),  however,  empowered  a  mortgagee  exercising  the 
Lord  Cran-  power  of  Sale  thereby  conferred  to  convey  or  vest  the 
property  sold  to  or  in  the  purchaser  for  all  the  estate 
and  interest  therein  which  the  mortgagor  had  power  to 
dispose  of,  and  so  enabled  a  mortgagee  of  leaseholds  by 
demise  to  convey  the  original  term  (r),  and  a  mortgagee 
who  had  obtained  an  equitable  charge  only  on  free- 
holds to  assure  the  legal  estate  therein  (s) .  The  Act 
provides,  however,  that  in  the  case  of  copyholds,  the 
beneficial  interest  only  shall  be  conveyed  to  and  vested 
in  the  purchaser  by  a  moi-tgagee  selling  thereunder  ;  so 
that  if  the  mortgagee  sell  the  legal  interest  he  must 
obtain  for  the  purchaser  the  legal  right  to  be  admitted 
tenant  on  the  rolls  by  procuring  a  surrender  to  be  made 
to  his  use  in  the  usual  way  {t). 


Mortgagee  ^  mortgagee,  in  exercising  his  power  of  sale,  does 

power  of  sale  not  stand  iu  a  fiduciary  relation  to  his  mortgagor  (?«). 
bound  only  to  jj^g  ^^^  obligations  are  to  observe  the  terms  of  the 
faith.  power  and  to  act  in  good  faith  (v).     He  is  bound  to 

sell  fairly,  and  to  take  reasonable  steps  to  obtain  a 


(«)  Stat.  44  &  45  Vict.  c.  41,  (r)  Hiatt  v.  Hillman,  19  W.  R. 

8.   7i  ;   Be  Solomon  and  3Ieagher''s  694. 

Contract,   40    Ch.    D.    508  ;    and  (*)  Re    Solomon   and   Meagher^s 

see     Williams's      Conveyancing  Contract,  40  Ch.  D.  508. 

Statutes,  251—253.  {t)  Above,  p.  343. 

(o)  Stat.  23   &  24  Vict.  c.  145,  (m)    Warner  v.  Jacoh,  20  Ch.  D. 

8.  13.  220. 

{p)  Above,  p.  341,  and  n.  («).  («)    Kennedy    v.    Be    Trafford, 

Note  the   difference  in  the  Ian-  1896,    1    Ch.   7G2  ;    1897,  A.    C. 

guage.  180  ;  Nutt  v.  Easton,  1899,  1  Ch. 

(?)  Sect.  15.  873  ;   1900,  1  Ch.  29, 
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proper  price  ;  and  for  this  reason  and  because  his  autho- 
rity is  to  sell  and  not  to  make  himself  full  owner  of  the 
mortgaged  proi^erty,  he  cannot  sell  to  himself  or  to  a 
trustee  or  an  agent  for  himself,  or  rightly  pursue  any 
scheme  for  getting  the  property  into  his  own  hands 
under  the  guise  of  sale  (.r)  ;  but  he  may  proceed  to  a 
forced  sale  for  the  purpose  of  paying  the  mortgage 
debt  {y).  He  need  not  sell  by  auction,  unless  of 
course  he  should  have  been  specially  restricted  to  this 
mode  of  sale  by  the  terms  of  his  power  {z).  For 
example,  the  Court  has  upheld  a  sale  by  a  mortgagee 
to  one  of  two  mortgagors,  who  were  tenants  in  common, 
for  the  exact  amount  owing  for  principal,  interest  and 
costs,  the  bulk  of  the  purchase  money  being  allowed 
to  remain  on  mortgage,  when  it  appeared  that  the 
mortgagee  had  acted  in  perfect  good  faith,  having 
refrained  from  putting  the  pr023erty  up  to  auction  on  a 
surveyor's  advice  that  it  would  be  unlikely  to  realise 
the  amount  owing,  and  having  advertised  in  vain  for 
another  purchaser  by  private  contract  (r/).  On  the  other 
hand,  a  sale  by  the  transferee  of  a  mortgage,  imme- 
diately after  the  transfer,  for  the  exact  sum  paid  for 
principal  and  interest  on  taking  the  transfer,  was  set 
aside,  as  between  the  parties  to  this  sale  and  the  persons 
entitled  to  the  equity  of  redemption,  when  it  was  shown 
that  the  transferee  of  the  mortgage  had  been  a  mere 
nominee  of  the  pm'chaser  and  there  had  been  no  bond 
fide  exercise  of  the  power  of  sale.  The  purchaser,  how- 
ever, having  mortgaged  the  property  and  resold  the 
equity  of  redemption  jarior  to  the  commencement  of  the 
proceedings  to  set  aside  the  sale  to  her,  and  the  purchaser 

[x)    Bownes     v.     Grazebrook,    3  iy)  Fcirrar  v.  Farrars,  Ltd.,  40 

Mer.  200  ;    Robertson  v.  Norris,  1  Ch.  D.  395,  398  ;  Bailey  v.  Barnes, 

GifP.  421,  4  Jur.  N.  S.  155,  443  ;  1894,  1  Ch.  25,  32. 

National  Bank   of  Axstralada  v.  (z)    Kennedy    v.     Be     Trafford, 

United,  i-c.  Co.,  4  App.  Cas.  391  ;  1896,  1  Ch.  762,  767  ;  1897,  A.  C. 

Martin^on  v.    Clowes,  21    Ch.    D.  180,  185. 

857,   aff.    1885,  W.  N.  41  ;  Hod-  {a)  Kennedy  v.  Be  Trafford,  ubi 

son  V.  Beans,  1903,  W.  N.  130.  sup. 
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Sale  by  mort- 
gagee in 
possession 
after  mort- 
gagor's title 
barred. 


Sale  after 

foreclosure 

absolute. 


Sale  pending 
foreclosure  or 
redemption 
proceedings. 


of  the  equity  of  redemption  having  taken  a  transfer  of 
this  mortgage  after  he  had  notice  of  such  proceedings, 
and  having  proved  that  he  had  no  notice  at  the  time  of 
his  purchase  of  the  equit}'  of  redemption  of  the  circum- 
stances attending  the  prior  sale,  it  was  hehl  that  he  was 
not  affected  with  constructive  notice  of  tliese  circum- 
stances or  of  anj^  imperfection  in  the  prior  sale,  owing 
to  the  facts  apparent  on  the  face  of  the  title  or  by 
reason  of  his  omission  to  make  inquiry  as  to  the  validity 
of  the  prior  sale ;  and  it  was  decided  that  he  was  entitled 
to  tack  the  equity  of  redemption  which  he  had  pur- 
chased to  the  legal  estate  acquii-ed  by  him  under  the 
transfer  of  the  mortgage,  and  so  exclude  the  equity  of 
the  persons  originally  entitled  to  redeem  to  set  aside 
the  prior  sale  {!)).  A  mortgagee  may  well  exercise  his 
power  of  sale,  notwithstanding  that  he  has  been  in 
possession  of  the  mortgaged  property  for  a  length  of 
time  sufficient  to  bar  the  mortgagor's  equity  of  redemp- 
tion under  the  Statutes  of  Limitation  ;  and  this  is  also 
the  case  where  the  mortgage  has  been  made,  not  in  the 
form  now  usual  of  a  conveyance  with  power  of  sale,  but 
in  the  form  of  a  conveyance  on  trvist  for  sale  (c).  It 
appears  too  that  a  mortgagee  may  well  exercise  his 
power  of  sale  after  he  has  obtained  an  order  for  fore- 
closure absolute  ((/)  ;  and  his  right  to  exercise  this  j^ower 
is  not  affected  by  the  mere  commencement  of  proceed- 
ings either  by  himself  to  obtain  foreclosure,  or  by  the 
mortgagor  for  redemption  {e) .  But  when  the  mortgagee 
has  obtained  an  order  for  foreclosure  nisi,  giving  the 
mortgagor  the  usual  time  within  which  to  redeem,  or 
the  mortgagor  has  obtained  the  common  order  for 
redemption  (_/),  the   mortgagee  may  not  exercise  his 


{b)  Bailey  y.  Barnes,  1894,  1  Ch. 
25. 

(c)  See  Locking  v.  Parker,  L.  R. 
8  Ch.  30;  Re  Alison,  11  Ch.  D. 
284,  290,  295. 

id)  See  Stevens  v.  Theatres,  Ltd., 


1903,  1  Ch.  857,  862,  863. 

{e)  Adams  v.  Scott,  7  "W.  R. 
213  ;  Stevens  v.  Theatres,  Ltd., 
1903,  1  Ch.  857,  861. 

(/)  See  3  Seton  on  Judgments, 
1895,  1926,  6th  ed. 
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power  of  sale  witliout  leave  of  the  Court,  so  long  as  the 
right  of  redemption  so  reserved  to  the  mortgagor  remains 
open.  The  power  is,  however,  not  destroyed  but  merely 
suspended  during  this  period,  and  if  the  mortgagee  do 
exercise  it  within  that  time  in  favour  of  a  purchaser 
taking  without  notice  of  the  order,  it  appears  that  the 
latter  will  get  a  good  title  {g).  But  if  the  purchaser 
have  express  notice  of  any  foreclosure  or  redemption 
proceedings  or  any  such  proceedings  be  registered  as  a 
Us  pendens,  the  purchaser  will  be  bound  by  them  and 
must  see  that  no  order  suspending  in  effect  the  exercise 
of  the  mortgagee's  power  of  sale  has  been  made  or  is 
still  subsisting  (//). 

When  propei-ty  is  purchased,  to  which  a  mortgagee  Purchase  of 
has    become    entitled    under    a   decree   of    foreclosure  foi^eclosed 

property. 

absolute  (/),  care  must  be  taken  to  ascertain  that  there 
were  not  any  circumstances,  attending  the  making  of 
the  order,  which  would  induce  the  Court  to  re-open  the 
foreclosure  {J). 

((7)  Stevens    V.    Theatres,   Ltd.,  19th  ed 
1903,  1  Ch.  857. 

ih)  See  below,  Chap.  XII.,  5  2.  (.;)  See  Campbell  v.  Holyland,  7 

(i)  Wm8.     Real     Prop.     540,  Ch.  D.  166  ;   1  Dart,  V.  &P.  468. 
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OF  PARTICULAR  TITLES. 
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§    3.  Sale   of    lands  in   a  Register  County  or 

Compulsory  Registration  District. 
§    4.  Voluntary  Conveyances. 
§    5.  Sale   of    Ground   Rents,   Reversions  and 

Remainders. 
§    6.  Sale  of  purely  Incorporeal  Hereditaments. 
§    7.  Sale  of  Charity  Lands. 
§    8.  Sale  of  Partnership  Property. 
§    9.  Sale  by  Order  of  the  Court. 
§  10.  Sale  of  an  Equity  of  Redemption. 
§  IL  Sale  of  Licensed  Property. 
§  12.  Land  subject  to  Restrictive  Covenants. 
§13.  Investigation     of     Title     in    view    of    a 

Mortgage. 


^  1. — Sale  of  Copyholds. 

Copyholds.  On  the  Sale  of  copyholds,  the  purchaser,  in  the  absence 
of  special  stipulation,  is  equally  entitled  to  have  the 
whole  legal  and  equitable  estate  vested  in  him  as  in  the 
case  of  freeholds  {a).  In  copyholds,  however,  what 
comes  under  the  head  of  the  legal  estate  is  the  tenancy 
of  the  lands  sold  on  the  court  rolls  of  the  manor  of 
which  they  are  held,  for  the  customary  estate  comprised 
in  the  contract  for  sale  ;  and  what  the  vendor  has  to 
prove  is  that  he  can  confer  this  right.     He  will  have 

(a)  Above,  p.   129 ;  Ee  TFUson's  and  Stevens's  Contract,  1894,  3  Ch. 
546,  649. 
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discharged  his  obligation  if  he  show  either  that  he  is 
himself  the  tenant  on  the  rolls  of  such  an  estate,  and  so 
can  surrender  the  same  to  the  purchaser's  use,  or  that 
he  can,  by  the  exercise  of  a  power  of  appointment,  give 
the  purchaser  a  direct  right  to  be  admitted  of  such  an 
estate,  or  that  some  other  person  is  such  a  tenant,  and 
that  he  (the  vendor)  is  entitled  to  call  upon  that  tenant 
to  surrender  to  the  use  of  the  purchaser  {h).  It  must  be 
borne  in  mind,  however,  that  if  there  is  no  tenant  upon 
the  rolls,  and  the  vendor  cannot  by  appointment  give 
the  purchaser  a  direct  right  to  be  admitted,  the  vendor 
must,  at  his  own  expense,  procure  a  tenant  to  be  ad- 
mitted who  shall  be  able  to  execute  the  necessary  sur- 
render to  the  piu'chaser.  And  for  this  purpose  the 
vendor  must  himself  pay  all  fines  due  to  the  lord  in 
consequence  of  such  admittance  [c).  For  example,  if 
A.,  a  tenant  of  copyholds  in  customary  fee,  devise  them 
to  B.  and  0.  on  trust  for  sale,  and  these  devisees  after 
A.'s  death  sell  them  to  D.,  B.  and  0.  cannot  at  once 
give  D.  the  right  to  be  admitted,  but  must  themselves 
first  be  admitted  tenants  on  the  rolls  ;  after  which  they 
will  be  enabled  to  execute  such  a  surrender  to  D.'s  use 
as  will  give  him  the  legal  right  to  be  admitted.  But 
if  A.'s  will  had  contained  a  power  (as  distinct  from  a 
trust)  for  B.  and  C.  to  sell  his  copyholds,  or  if  A.  had 
devised  his  copyholds  to  such  uses  as  B.  and  C.  should 
appoint  for  the  pm'pose  of  giving  effect  to  any  sale 
made  by  them  under  the  trust  declared  in  that  behalf, 
then,  if  B.  and  C.  were  to  sell  to  D.  before  the  lord 
had  seized  quoiisque  for  want  of  a  tenant,  D.  would  be 
entitled  to  claim  admittance  directly  as  being  in  fact 
the  person  entitled  under  A.'s  will  (d).     It  must  be 


(h)  Above,  pp.  130 — 132.  (d)  GlassY.  Richard.-son,'d'Rsi.Te, 

{c)  See  Bradley  v.  Mwiton,   16  698,  2  De  G.   M.   &  G.  658  ;  R. 

Beav.   294  ;    Paramore  v.    Green-  v.  Wihoti,  3   B.  &  S.    201  ;  Sug. 

?,  1  Sm.  &  Giff.  541  ;    White-  V.  &  P.  562 ;  Wms.  Keal  Prop. 


ley  \.  Taylor,  35  L.  T.  N.  S.  187.       481,  19th  ed. 
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remembered  that  the  lord  is  entitled  to  exact  the  fine 
due  by  the  custom  on  every  cliange  in  the  tenancy  of 
lands  held  of  him  by  copy  of  court  roll.  Thus,  if  A., 
tenant  of  copyholds  in  customary  fee,  die  intestate 
leaving  13.  his  heir,  and  B.  die  intestate  without  having 
been  admitted  and  leaving  C.  his  heir,  and  then  C.  sell 
the  land  to  D.,  C.  must,  as  we  have  seen,  procure  liim- 
self  to  be  admitted  in  order  to  give  to  D.  the  title 
promised  by  the  contract.  But  in  order  to  procure  his 
admittance,  C.  will  have  to  pay  a  double  fine,  namely, 
that  due  on  the  devolution  of  the  estate  from  A.  to  B. 
as  well  as  that  payable  on  his  own  admission  as  B.'s 
heir  (e) .  The  lord  is  not,  however,  entitled  to  any  fine 
by  reason  of  the  devolution  of  any  equitable  estate  or 
interest  in  lands  holden  of  him  by  copy ;  he  is  only 
concerned  with  the  changes  in  the  legal  tenancy  upon 
the  coui't  rolls  (/).  So  that  if  A.,  tenant  of  copyholds, 
sell  them  to  B.  and  surrender  to  B.'s  use,  and  B,, 
without  being  admitted,  sell  the  lands  to  C,  and  C, 
remaining  unadmitted,  sell  to  D.,  there  is  no  need  for 
either  B.  or  C.  to  be  admitted  in  order  to  complete  C.'s 
contract  with  D.,  but  C.  can  call  upon  A.,  who  has 
remained  the  tenant  upon  the  rolls,  to  surrender  to  D.'s 
use,  and  upon  the  execution  of  such  surrender  D.  will 
be  entitled  to  be  admitted  on  j)ayment  of  a  single  fine. 
If  A.  had  died,  his  heir  or  devisee  (fj)  would  have  to  be 
admitted  at  C.'s  expense  in  order  to  sm-render  to  D. ; 
but  the  only  fine  payable  by  C.  would  be  that  incurred 
by  the  admission  of  A.'s  heir  or  devisee  {/i). 


{e)  Morse  v.  Faulkner,  1  Anst.  (/)  UallY.  Bromley,  35  Ch.  D. 

n,    13;     Morris    v.    Clarkson,    3  642. 

Swanst.  558,  5G3,  56G ;  Watson,  {g)  See    above,  pp.    177,    178, 

B.,  Garland  v.  Ahton,  3  H.  &  N.  182,  183. 

390,   393,    395  ;  Londesborough  v.  (A)   1  Scriv.  Cop.  404,  3rd  ed.  ; 

Foster,  3  B.   &  S.  805;   1   Scriv.  Garland    v.  Ahton,    3   H.    &  N. 

Cop.  383,  405,  3rd  ed.  393  ;  Hall  v.  Bromley,  ubi  sup. 
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§  2. — Sale  of  Leaseholds. 

The  principal  duties  of  a  conveyancer  advising  a  pur-  Leaseholds, 
chaser  of  leasehold  land  have  been  already  noticed  (/) . 
He  must  see  that  the  lease  or  term  offered  by  the 
abstract  corresponds  at  all  points  with  that  offered  by 
the  contract.  The  purchaser  is  entitled  to  require  the 
assignment  to  him  of  a  lease  from  the  freeholder  unless 
the  contract  distinctly  specified  an  underlease  as  the 
subject  of  the  sale  [k).  And  it  is  now  settled  that, 
notwithstanding  the  general  rule  that  notice  of  a  docu- 
ment is  notice  of  its  contents  {I),  a  purchaser  of  lease- 
hold land  is  entitled  to  object  to  the  title  if  the  covenants 
contained  in  the  lease  are  more  onerous  or  stringent 
than  those  usually  inserted  in  leases  of  like  character  to 
that  purchased,  unless  the  existence  of  such  covenants 
were  brought  to  his  notice  at  the  time  of  entering  into 
the  contract,  either  through  express  mention  therein  or 
through  his  having  been  afforded  an  opportunity  of 
inspecting  the  contents  of  the  lease  (m).  So  we  have 
seen  that  the  existence  of  a  considerable  ground  rent 
not  mentioned  in  the  particulars  on  the  sale  of  houses 
held  for  a  long  term  of  years  may  be  an  objection  to 
the  title  {n).  A  stipulation  is  frequently  made  on  the 
sale  of  leaseholds  by  auction  that  the  lease  will  be  pro- 
duced at  the  sale  and  may  be  inspected  at  the  office  of 
the  vendor's  solicitors  at  any  time  within  a  week  pre- 
viously to  the  sale,  and  that  any  purchaser  shall  be 
deemed  to  have  full  notice  of  the  contents  of  the  lease, 
whether  he  avail  himself  of  the  opportunity  of  inspection 

(j)  Above,  pp.  81,  82  and n.  (^),  487;  seealso  yottaille  v.  Flig/it,7 

129,  130,  142.  Beav.  521  ;  lie  Davis  to  Cavei/,  40 

(A-)  Above,  p.  81,  n.  (d).  Ch.  D.  601  ;  above,  p.  166.    This 

(I)  Above,  p.  256.  is  so  even  though  the   contract 

{m)  Eeevev. Ber)-idffe,20Q,.'B.'D.  provide  that   the   vendor's  title 

523  ;    Midgley    v.    Smith,     189'5,  shall    be   accepted:    Re  Hacdicke 

W.N.  120  ;  Re  White  and  Smith's  and  LipsWs  Contract,  1901,  2  Ch, 

Contract,  1896,  1  Ch.  637  ;  Moli/-  666. 

neuz  V.  Eawtrey,  1903,  2  K.  B.  («)  Above,  pp.  141,  142. 
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or  not  (o).  A  purchaser  of  leaseholds  buying  under 
such  a  stipulation  as  this  cannot,  of  course,  object  to 
anything  contained  in  the  lease  (p)  ;  unless,  indeed,  an 
actual  misrepresentation  has  been  made  by  the  vendor, 
in  the  particulars  of  sale  or  otherwise,  as  to  the  contents 
of  the  lease  {q) . 


Evidence  that 
a  lease  held 
subject  to  a 
condition  of 
re-entry  has 
not  deter- 
mined. 


When  the  property  purchased  is  held  for  a  term  of 
years  determinable  by  re-entry  for  non-payment  of  rent 
or  breach  of  covenant  (>■),  it  is,  of  course,  important  to 
ascertain  that  no  cause  of  forfeiture  under  the  condition 
of  re-entry  has  occurred.  Before  the  year  1882,  the 
purchaser  in  such  a  case  was  entitled,  in  the  absence  of 
stipulation  to  the  contrary,  to  require  evidence  that  all 
the  covenants  and  conditions  in  the  lease  had  been  duly 
performed  and  observed  up  to  the  date  of  the  actual 
completion  of  the  contract  (s) .  It  was,  however,  usually 
stipulated  that  production  of  the  receipt  for  the  last 
payment  of  rent  due  before  the  completion  of  the  sale 
should  be  conclusive  evidence  of  this  (t) .  At  the  present 
time,  the  purchaser's  rights  in  this  respect  are  regulated, 
in  the  absence  of  special  stipulation,  by  the  following 
provision  of  the  Convej^ancing  Act  of  1881  {n)  : — Where 
land  sold  is  held  by  lease  (not  including  underlease), 
the  pm'chaser  shall  assume,  unless  the  contrary  appears, 
that  the  lease  was  duly  granted ;  and  on  production  of 
the  receipt  for  the  last  payment  due  for  rent  under  the 
lease  before  the  date  of  actual  completion  of  the  j)ur- 
chase,  he  shall  assume,  unless  the  contrary  appears,  that 
all  the  covenants  and  provisions  of  the  lease  have  been 


(o)  1  Key  &  Elph.  Free.  Conv. 
270,  4th  ed. 

( p)  See  Lmcrie  v.  Lees,  14  Ch.  D. 
249,  252,  257. 

{(j)  See  Van  v.  Corpe,  3  My.  & 
K.  269  ;  Flight  v.  Barton,  ib.  282  ; 
above,  p.  160. 

(»•)  Wms.  Real  Prop.  327,  499, 


19th  ed. 

(s)  1    Davidson,    Free.    Conv. 

536,  4th  ed.  ;  I'ahner  v.  Goren,  25 
L.  J.  Ch.  841. 

(<)   1    Davidson,    Prec.    Conv. 

537,  624,  648  and  n.  (»/),  4th  ed. 
{u)  Stat.  44   &  45  Vict.  c.  41, 

8.  3  (4). 
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duly  performed  and  observed  up  to  the  date  of  actual 
comj)letion  of  tlie  purchase.  This  provision  is  less 
stringent  than  the  special  stipulation  previously  usual, 
which  was  construed  as  obliging  the  purchaser  to  accept 
the  title,  notwithstanding  the  existence  of  a  continuing 
breach  of  the  covenants  in  the  lease  (.r) .  The  stipulation 
contained  in  the  Act  only  binds  the  purchaser  to  assume, 
unless  the  contrary  shall  appear,  that  the  covenants  have 
been  performed,  and  does  not  preclude  him  from  ob- 
jecting to  the  title  on  the  ground  that  a  cause  of  forfei- 
ture has  occurred,  if  it  appear  that  a  breach  of  covenant 
has  in  fact  been  committed  and  has  not  been  waived  (//). 
Receipt  of  rent  by  a  landlord  is  a  waiver  of  forfeiture  Waiver  of 
for  breaches  of  covenant  which  have  occurred  and  been  receipt^of  ^ 
brought  to  his  notice  before  the  rent  became  due  (s)  :  ''^'^*- 
but  it  is  not  a  waiver  on  account  of  breaches  of  which 
he  had  no  notice  (a),  or  subsequent  breaches  (/>).  Pro- 
duction of  a  receipt  for  rent  is  not,  therefore,  in  itself 
complete  evidence  of  any  waiver  of  a  breach  of  covenant. 
But  a  purchaser  buying  under  the  present  statutory 
stipulation  must,  on  production  of  the  last  receipt  for 
rent  in  accordance  therewith,  assume  (unless  the  con- 
trary appear)  that  the  covenants  have  been  duly  per- 
formed, not  only  prior  to  the  receipt  of  rent,  but  up  to 
the  date  of  actual  completion  of  the  purchase.  It  has 
been  decided  that  the  statutory  stijDulation  does  not 
apply  where  the  land  sold  is  held  under  a  lease  for  years 
at  a  peppercorn  rent,  or  indeed  at  any  other  rent  in 
kind  and  not  in  money ;  in  which  case  the  purchaser 
has  the  same  right  to  require  strict  evidence  of   the 


(x)  See   Bull    v.    Hidchem,    32  Beav.   27,   30;   Davenport  v.    The 

Beav.   615  ;    Lawrie  v.   Lees,    14  Queen,  3  App.  Cas.  11.5;  Jacob  y. 

Ch.  D.  249 ;  7  App.   Cas.  19,   30  Down,  1900,  2  Ch.  156. 

—33,  37—39,  42.  [a)  Pennants  Case,  3  Rep.  64  ; 

I  \    T>    TT    T.  js       J   D-  ji    n  Ewart  V.  Fn/cr,  1901,  1  Ch.  499, 

[y)  Re  Highett  and  Bird  s  Con-  -no    'ii  i 

tract,    1902,   2  Ch.   214;    1903,   1  ,l^k       %r      i,         n    ,         n 

p,     'q_       '                      '           '  (o)  See  Marsh  v.  Curteyx,  Cro. 

^'^-  ^^'-  Eliz.  5>8;  3  Rep.  65  a;  Price  v, 

(z)    Bridges     v.     Longman,     24  IForwood,  4  H.  &  N.  512. 

w.  23 
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performance  of  the  lessee's  covenants  as  in  the  case  of 
an  open  contract  made  before  the  year  1882  (c). 


Purchaser 
buying  lease- 
holds with 
notice  of  a 
breach  of 
covenant  that 
cannot  or 
will  not  be 
remedied. 


Re  Ilighett 
and  BircVs 
Contract. 


As  we  have  seen  [d),  if  a  man  buy  land  with  notice, 
either  oral  or  written  but  not  contained  in  the  contract 
for  sale,  that  a  good  title  cannot  or  will  not  be  made, 
the  vendor  is  exonerated  from  showing  title  to  the 
extent  indicated  by  the  notice,  unless  he  should  have 
cxpresdy  agreed  by  the  contract  for  sale  to  show  a  good 
title.  It  follows,  therefore,  that  if  one  buy  leasehold 
land  with  notice  so  given  to  him  that  there  has  been  a 
breach  of  covenant,  which  cannot  or  will  not  be  reme- 
died by  the  vendor,  he  is  precluded,  unless  the  contract 
contain  an  exprem  stipulation  that  tlie  vendor  shall  show 
a  good  title,  fi'om  requiring  the  evidence,  to  which  he 
would  otherwise  be  entitled,  that  the  covenant  in  ques- 
tion has  been  duly  performed.  Thus,  where  houses 
held  under  a  repairing  lease  are  obviously  dilapidated 
and  the  purchaser  agrees,  outside  of  the  written  contract, 
to  take  them  as  they  are, .it  is  thought  that  he  could  not 
insist  on  the  vendor  furnishing  evidence  of  his  perform- 
ance of  the  covenant  to  repair.  The  rule  in  question, 
though  perfectly  well  established,  was,  however,  un- 
accountably overlooked  both  by  the  vendor's  counsel, 
by  Swinfen  Eady,  J.,  and  by  the  Court  of  Appeal  in 
the  case  of  Re  Ilicjhett  and  Bird's  Contract  {e).  In  that 
case  the  purchaser  bought  under  an  open  contract  a 
leasehold  house,  which  was  obviously  out  of  repair,  and 
the  vendor  accepted  a  reduced  price  in  consequence.  Before 
the  title  was  accepted,  the  vendor  was  served  with  a 


(c)  Ite  Mood])  and  Yules'  Contract, 
28  Ch.  D.  G61  ;  30  Ch.  D.  344. 
In  this  case  there  was  a  covenant 
to  finish  a  house  within  six  months 
to  the  satisfaction  of  the  lessor's 
surveyor,  and  it  was  held  that  the 
surveyor's  certificate  to  this  effect 
was  a  part  of  the  vendor's  title, 
and  that  the  expense  of  procur- 


ing the  same  was  therefore  not 
payable  by  the  purchaser  under 
sect.  3  (6)  of  the  Conveyancing 
Act  of  1881  ;  see  above,  i^p.  28, 
86,  99,  108. 

(rf)  Above,  p.  164. 

{e)   1902,   2   Ch.  214  ;    1903,   1 
Ch.  287. 
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"  dangerous  structure  "  notice  from  the  London  County 
Council  under  the  London  Building  Acts,  1894  and 
1898,  requiring  him  to  pull  down  or  render  secure  a 
part  of  the  house.  The  notice  not  being  complied  with, 
a  police  court  order  was  made  requiring  him  to  do  the 
rej)airs  within  fourteen  days.  This  order  was  made 
before,  but  not  served  on  the  vendor  till  after  the 
acceptance  of  the  title.  The  vendor,  who  had  produced 
the  receipt  for  the  last  quarter's  rent  (/'),  took  out  a 
vendor  and  purchaser  summons  for  a  declaration  that 
he  had  shown  a  good  title,  and  that  the  expense  of 
complying  with  the  police  court  order  was  an  out- 
going {(j)  which  ought  to  be  borne  by  the  purchaser. 
The  vendor's  counsel  mainly  contended  that  this  expense 
had  not  ripened  into  a  charge  or  liability  until  after 
the  proper  time  for  completion  (r/),  and  that  under  the 
Conveyancing  Act,  1881  (A),  production  of  the  last 
receipt  was  conclusive  evidence  of  performance  of  the 
covenant  to  repair.  It  was  held  (and  in  this  respect, 
no  doubt,  rightly)  that  under  the  statutory  stipulation 
such  production  is  only  evidence  jjri/iid  facie  of  per- 
formance of  the  covenant,  and  that  the  purchaser  is 
not  obliged  to  accept  it  as  conclusive  where  he  has 
notice  of  a  breach  of  the  covenant.  It  was,  however, 
decided  in  both  Courts  that  the  vendor  was  under  an 
obligation  to  prove  that  the  covenant  to  repair  had 
been  performed,  and  was /or  this  reason  bound  to  defray 
the  expense  of  complying  with  the  notice  and  order ; 
and  the  Courts  declined  to  consider  at  what  time 
this  liability  became  a  charge.  But  it  is  submitted 
that  this  decision  cannot  be  supported  on  the  ground 
so  assigned  for  it.  The  Courts  rested  their  judg- 
ment on  the  supposed  authority  of  the  case  of  Bavuett 
V.  Wheeler  (/).     That  case,  however,  was  an  action  of 

(/)  Above,  p.  352.  (A)  Above,  p.  352. 

Ch^^.  x!.'''"'''  ^'  '''  "'^  ^'^''''  W  7  M.  ^'  W.  364. 

23  (:>) 
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assumpsit  by  a  purcliaser,  in  wliicli  the  deelaration  stated 
a  sale  of  leaseholds  on  the  express  condition  that  the 
vendor  should  make  a  good  title,  and  was  argued  on 
demurrer  to  a  plea  that  the  vendor  made  a  good  title 
in  all  respects  except  as  to  compliance  with  a  covenant 
to  repair,  and  that  the  purchaser  knew  that  the  property 
sold  was  out  of  repair.  It  was  considered  that  the  plea 
was  bad,  but  Parke,  B.,  particularly  mentioned  that 
there  was  an  express  contract  to  make  a  good  title. 
This  accords  with  the  rule  stated  above  (/.•).  As  already 
mentioned,  this  rule  was  not  brought  to  the  notice  of 
either  Court  in  Ee  Iliyhctt  and  BircPs  Contract,  nor 
were  any  of  the  authorities  cited  by  which  it  is  esta- 
blished. No  doubt  under  an  open  contract  for  the  sale 
of  leaseholds,  without  more,  the  vendor  is  bound  to 
prove  that  there  is  no  liability  to  forfeiture  by  reason 
of  the  non-performance  of  a  covenant  to  repair  (/)  ;  and 
this  may  be  the  case  notwithstanding  that  the  property 
is  obviously  out  of  repair,  for  it  may  be  contemplated 
that  the  vendor  shall  perform  the  covenant  before  com- 
pletion (w).  But  where  a  vendor  is  induced  to  accept 
a  lower  price  than  he  would  otherwise  take  on  account  of 
the  property  being  out  of  repair,  it  is  submitted  that  the 
parties  plainly  intend  to  waive  all  objection  to  the  title 
caused  by  the  non-performance  of  a  covenant  to  rejjair, 
and  must  be  taken  to  have  contracted  on  that  footing. 
In  consequence,  however,  of  the  decision  here  criticised, 
a  vendor  selling  houses  held  under  a  repairing  lease 
should  be  most  careful  to  stipulate  expressly  in  the 
contract  for  sale  that  the  purchaser  shall  be  deemed  to 
have  notice  of  the  actual  state  and  condition  of  the 
property,  and  shall  take  the  houses  as  they  are ;  and  a 
vendor  of  leaseholds  should  always  employ  an  express 
stipulation,  such  as  was  generally  used  before  the  Con- 


{1-)  Pp.  164,  354.  [D  Above,  p.  352. 

(w?)  See  7  M.  &  W.  3(56,  367. 
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veyaucing  Act,  making  production  of  the  last  receipt 
for  rent  conchiiiive  evidence  of  the  performance  of  all 
covenants  (w). 

Where  land  held  by  underlease  is  sold  as  such,  the  Sale  of  land 
purchaser  cannot  of  course  reject  the  title  because  he  is  underlease, 
not  getting  a  term  granted  by  a  lease  from  the  free- 
holder ;  but  he  has  the  same  right  as  the  purchaser  of 
such  a  lease  to  object  to  the  title  on  the  ground  of 
liability  to  unusually  onerous  covenants  not  brought  to 
his  notice  at  the  time  of  sale  (o).  Where  the  under- 
lease sold  and  the  superior  lease  are  both  determinable 
by  re-entry  for  non-payment  of  rent  and  breach  of 
covenant,  it  is  of  course  material  to  the  title  to  show 
that  no  cause  of  forfeiture  of  either  has  occurred. 
Under  the  Conveyancing  Act  of  1881  {p),  a  provision 
similar  to  that  considered  above  is  implied,  in  the 
absence  of  stipulation  to  the  contrary,  in  contracts  made 
after  the  year  1882  for  the  sale  of  land  held  by  under- 
lease ;  the  purchaser  being  bound  to  assume,  unless  the 
contrary  appears,  on  production  of  the  receipt  for  the 
last  payment  due  for  rent  under  the  underlease  before 
the  date  of  actual  completion  of  the  purchase,  that  all 
the  covenants  and  provisions  of  the  underlease  have 
been  duly  performed  and  observed  up  to  the  date  of 
actual  completion  of  the  purchase,  and  further  that  all 
rent  due  under  every  superior  lease,  and  all  the  cove- 
nants and  provisions  of  every  superior  lease,  have  been 
paid  and  duly  performed  and  observed  up  to  that  date. 
It  has  been  held  that  the  vendor  of  an  underlease  does 
not  comply  with  this  provision  by  producing  a  receipt 
given  by  the  superior  landlord  for  rent  paid  to  him  by 
the  vendor  under  threat  of  distress ;  what  is  required  is 
the  receipt  for  the  rent  due  under  the  underlease  {q). 

{»)  Above,  pp.  352,  353.  {p)  Stat.  44  &  45  Vict.  c.  41, 

(o)  Above,   p.   351,   and    cases  s.  3  (5,  9,  10,  11). 

cited  in  n.  {m)  thereto;  Hyde  v,  [q)   Ee    Higgbis    and    Percival, 

Warden,  3  Ex.  D.  72.  1888,  W.  N.  172. 
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Where  the  receipt  for  the  rent  last  due  under  the 
underlease  had  heen  produced,  but  it  appeared  that  the 
superior  landlord  had  brought,  tliough  he  had  prac- 
tically ceased  to  prosecute,  an  action  to  recover  posses- 
sion of  the  premises  on  the  ground  of  breach  of  covenant 
to  repair,  it  was  hold  that  the  purchaser  must  accept,  as 
sufficient  proof  that  the  covenants  in  the  superior  lease 
had  been  performed,  an  affidavit  by  the  vendor  that  he 
had  been  in  possession  of  the  premises  without  any 
other  distiu'bance  than  the  above,  that  ho  had  repaired 
the  premises,  and  that,  to  the  best  of  his  knowledge  and 
belief,  the  covenants  had  been  performed  (/•). 


Sale  of  lease- 
holds not 
assignable 
■without  the 
landlord's 
licence. 


Wlien  leaseholds  are  sold,  which  are  subject  to  a 
covenant  not  to  assign  without  the  landlord's  licence  (-s), 
the  vendor  is  bound  to  procure  such  licence  at  his  own 
expense,  and  if  he  fail  to  do  this,  he  will  not  have 
shown  a  good  title  and  will  have  broken  the  contract  (f) . 
But  it  appears  that  the  procuring  of  the  neces?ary 
licence  is  at  first  to  be  treated  as  a  matter  of  conveyance 
rather  than  of  title  (ii),  and  the  purchaser  cannot  object 
to  the  title  on  the  ground  of  the  absence  of  any  licence 
to  assign,  if  the  vendor  procure  such  licence  before  the 
day  fixed  for  completion  (,r).     If  such  property  be  sold 


(;•)  Ringer  to  Thoiiipsou,  51  L.  J, 
Ch.  42. 

(v)  See  Wms.  Real  Prop.  495, 
500,  19th  ed.  By  stat.  55  &  56 
Vict.  c.  13,  s.  3,  agreements  in 
leases  against  assigniDg  or  under- 
letting without  licence  shall, 
unless  the  lease  contain  an  express 
provision  to  the  contrary,  be 
deemed  to  be  subject  to  a  proviso 
that  no  fine  shall  be  payable  for 
such  licence.  If  the  lease  contain 
a  covenant  not  to  assign  without 
the  lessor's  licence,  such  licence 
not  to  be  unreasonably  withheld, 
aad  the  lessor  do  unreasonably 
rofusj  his  licence  to  assign,  the 
lessee   may   lawfully   assign    the 


demised  premises  without  the 
licence  :  Bates  v.  Donildson,  1896, 
2Q.B.  241.  But  he  has  no  right 
of  action  against  the  lessor  to 
recover  damages  for  unreasonably 
refusing  the  licence  :  Treloar  v. 
Biggc,  L.  R.  9  Ex.  151  ;  Scar  v. 
House  Property,  ^-c.  Society,  16 
Ch.  D.  387.  He  may,  however, 
bring  an  action  against  the  lessor 
for  a  declaration  that  he  is  entitled 
to  assign  without  licence  :  Yuutig 
V.  A'fhky  Gardcm,  (f-r  ,  1903,  2 
Ch.  112. 

(t)  Bain  v.  Fothergill,  L.  R.  7 
H.  L.  158. 

[u)  See  above,  pp.  130—132. 

(.»■)  Jfoin-o  V.   Tf'i/tor,  3  Mac.  it 
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under  an  express  stipulation  that  the  sale  is  subject  to 
the  landlord's  aj^proval  or  to  his  consent  to  the  assign- 
ment, the  vendor  is  still  bound  to  use  his  best  endea- 
vours to  procure  the  necessary  licence ;  and  if  he  do 
this  and  the  licence  be  refused,  he  will  be  discharged 
from  his  contract  (//).  If,  on  the  other  hand,  he  fail  to 
fulfil  this  duty,  he  will  have  broken  the  contract ;  and 
in  such  case  he  will  be  liable  to  compensate  the  pur- 
chaser in  damages  for  the  loss  of  his  bargain  (z),  con- 
trary to  the  general  rule  (a).  Whenever  leaseholds 
subject  to  a  covenant  against  assignment  without  the 
lessor's  consent  are  offered  for  sale,  it  should  be  stated 
that  the  property  is  subject  to  such  covenant  {b),  and  it 
should  be  expressly  stipulated  that,  if  the  lessor's  con- 
sent cannot  be  obtained,  the  contract  shall  be  rescinded, 
the  vendor  returning  the  deposit,  if  any,  but  not  paying 
the  purchaser's  expenses  of  investigating  the  title  or 
otherwise  (c).  If  the  person  to  give  the  licence  to 
assign  should  not  be  the  original  lessor,  the  vendor 
would  have  to  prove  that  such  person  was  the  proper 
person  to  give  the  licence ;  and  as  this  would  involve 
investigation  of  the  landlord's  title,  it  is  better  for  the 
vendor  to  relieve  himself  by  express  stipulation  of  the 
obligation  of  giving  such  proof  (d).  Leaseholds  subject 
to  a  covenant  not  to  assign  without  the  lessor's  licence 
may  be  sold  and  conveyed,  without  committing  any 

G.  713,  71-i,  722  ;    Ellis  v.  Rogers,  to    the    landlord's    consent    to    the 

29  Ch.  D.  661  ;  I)i)>/  v.  Singleton,  transference  of  the  lease.     This,  it 

1899,  2   Ch.    320,   327;    and  see  it   is    submitted,    would    clearly 

Hiniih    v.   Butler,   1900,    1    Q.   B.  absolve  the  vendor  from   breach 

69  i.  of  the  contract  at  law,  if  he  tried 

(//)  Lehmann\.Mc Arthur, 'L.'R.  his  best  but  failed  to  obtain  the 

3  Ch.  496.     In  D(nj  v.  Singleton,  necessary  consent. 
1899,   2   Ch.  320,  3i7,  328,  there  (j)  j)ay  y.  Singleton,  ubi  sup. 

are  dvta  to  the  apparent   effect  ,  .  ^^  3 

that   the  vendor   would  m  such  )'  '  ^^        ' 

case  be  liable  at  law  for  breach  (*)  See  above,  p.  Sol. 

of  the  contract ;    but  it  is  sub-  {c)  See  1  Davidson,  Prec.  Conv. 

mitted  that  they  must  be  read  as  .')62,  5lh  ed.  ;  Davidson's  Concise 

referring  to  an  open  contract  to  Prec.  11.5,  17th  ed. 
sell  such  leaseholds.     lu  that  case  [d)  See  1   Key  &  Elph.   Prec. 

the  sale  was  expressly  made  ««*/■<•(■);  Conv.  273,  274,  7th  ed. 
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Where  land- 
lord's consent 
not  to  be 
unreasonably 
withheld. 


breach  of  the  covenant,  either  by  way  of  underlease 
(provided  that  the  covenant  do  not  also  prohibit  under- 
letting) (e),  or  by  any  disposition  operating  as  an  assign- 
ment in  equity  only  and  not  at  law,  as  a  declaration  of 
trust  for  the  purchaser  (/).  But  if  the  vendor  propose 
to  carry  out  the  sale  in  either  of  these  ways,  he  must 
make  an  express  stipulation  to  that  effect,  or  the  pur- 
chaser will  not  be  bound  to  accept  the  same  as  a  due 
performance  of  the  contract.  If  leaseholds  be  held  sub- 
ject to  a  covenant  by  the  lessee  not  to  assign  without 
the  lessor's  licence,  which  is  not  to  be  unreasonably 
withheld,  and  the  lessee  sell  them  under  an  open  con- 
tract, and  the  landlord  refuse  to  consent  to  the  proposed 
assignment  on  grounds  which  are  apparently  unreason- 
able, it  appears  that  the  vendor  cannot  oblige  the  pur- 
chaser to  perform  the  contract  specifically  by  accepting 
an  assignment  without  the  lessor's  consent  {[/)  ;  for  the 
lessor  may  have  some  good  reason  for  refusing  it,  and 
would  be  at  liberty  to  prove  this  in  an  action  brought 
by  himself  to  enforce  his  right  of  re-entry  for  breach  of 
the  covenant.  The  title  would  therefore  be  too  doubtful 
for  a  Court  of  Equity  to  force  upon  an  unwilling  pur- 
chaser {h). 


Sale  of  part 
of  land  held 
by  lease  for 
years. 


If  a  lessee  for  years,  holding  at  a  rent  and  subject  to 
lessee's  covenants,  assign  over  part  of  the  demised  land, 
the  assignee  is  liable  to  be  distrained  upon  for  the  whole 
of  the  rent  reserved  (/)  ;  although  if  the  lessor  sue  him 
personally  for  the  rent,  either  in  debt  or  on  the  cove- 


(e)  Crusoe  d.  Blencowe  v.  Bvghy, 
2  W.  Bl.  766  ;  Clmrch  v.  Brown, 
15  Ves.  258,  265. 

(/■)  Gentle  v.  Faulknrr,  1900, 
2  Q.  B.  267.  See  also  Horsey 
Estate,  Limited  \.  Sttic/er,  1899,  2 
Q.  B.  79  ;  Grove  v.  Forlal,  1902, 
1  Ch.  727. 

[g]  See  above,  p.  358,  n.  (.«). 
But  of  course  the  vendor  would 
have  a  good  title  to  assign  after 


he  had  obtained,  in  an  action 
against  his  landlord,  a  declara- 
tion of  his  right  to  assign  without 
the  landlord's  consent. 

{h)  Re  Marshall  and  Salt's  Con- 
tract,  1900,  2  Ch.  202. 

(i)  Curtis  V.  Spittij,  1  Bing. 
N.  C.  756,  760  ;  Hyde  v.  Warden, 
3  Ex.  D.  72,  70  ;  see  Wms.  Real 
Prop.  66,  69,  326,  19th  ed. 
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nant  to  pay  the  rent,  he  will  only  be  liable  to  pay  an 
apportioned  part  of  the  rent  proportionate  to  the  value 
of  the  land  he  holds,  as  his  personal  liability  to  pay  the 
rent  arises  only  from  the  privity  of  estate  between  him 
and  the  lessor  (k).  It  has  been  held  that,  if  an  assignee 
of  part  of  land  let  on  lease  pay  the  whole  rent  reserved 
by  the  lease  under  threat  of  distress,  he  cannot  assert  a 
right  of  co)drihution  to  such  payment  against  an  under- 
lessee  of  the  other  part  of  the  land,  for  the  right  to 
contribution  only  arises  either  at  law  or  in  equity  where 
both  parties  are  subject  to  a  common  liability  (/).  It 
is  submitted,  however,  that  in  such  case  the  party  so 
coerced  to  pay  the  whole  rent  is  not  without  remedy. 
He  has  paid  off  a  charge  upon  the  whole  of  the  lands 
comprised  in  the  lease  {/n),  and  on  general  principles  of 
equity  he  should  be  entitled  to  the  benefit  of  the  charge, 
and  to  stand  in  the  lessor's  place  as  against  that  part  of 
the  demised  premises  which  he  does  not  hold  himself  {ii). 
If  a  lessee  for  years  holding  subject  to  a  proviso  for 
re-entry  on  breach  of  covenant  assign  over  part  of  the 
demised  land,  the  lease  remains  determinable  as  to  the 
whole  of  the  demised  premises  on  any  breach  of  cove- 
nant; so  that  the  lessor  could  re-enter  upon  the  assignee 
for  breach  of  covenant  committed  after  the  assignment 
by  the  original  lessee  with  respect  to  the  other  part  of 
the  land  (o).  If,  therefore,  a  tenant  for  years  holding 
at  a  rent  and  subject  to  lessee's  covenants  and  a  proviso 
for  re-entry  on  breach  of  covenant  sell  part  of  the  land 
leased  to  him,  and  represent  that  the  property  sold  is 
held  at  a  rent  less  than  that  which  he  has  to  pay  for  the 
whole  of  the  land,  the   purchaser  could  object  to  the 


(k)  Hare  v.  Cator,  Cowp.  766  ;  seems  to  have  escaped  the  notice 

Stevenson  v.  Lambard,  2  East,  575.  of    the   learned  counsel   for    the 

(/)  Johnson  v.   Wild,  44  Ch.  D.  plaintiff   and    of    the    Court    in 

146.  Johnson  v.   JFild,  ubi  sup. 

(m)  See  note  (i),  above.  (o)  Ifi/de  v.  Warden,  3  Ex.  D. 

(«)  This  view  of  the  question  72,  76, 
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title  on  the  ground  that  the  land  sold  is  charged  with 
the  whole  of  the  rent,  and  is  subject  to  forfeiture  for 
breach  of  covenant  committed  in  respect  of  the  rest  of 
the  land  leased  (j>).  It  follows  that  on  a  sale  of  part 
only  of  land  held  on  lease  for  years,  special  stipulation 
must  be  made  precluding  objection  to  the  title  on  these 
grounds,  and  providing  for  apportionment  of  the  rent 
Sale  of  lease-  fis  between  the  vendor  and  the  purchaser.  AVhen  lease- 
holds in  lots.  ]^q\^  property  is  sold  in  lots,  it  is  usually  stipulated 
that  one  of  the  purchasers  sliall  take  an  assignment  of 
the  lease,  and  the  others  shall  accept  underleases  either 
from  that  purchaser  or  from  the  vendor  (q). 


§  3. — Sale  of  Lands  in  a  Begi.sfer  County  or  Compulsoi-// 
Rpijidration  District. 

Lands  in  ^^  ^^6  property  purchased  be  situate  in  Middlesex  or 

Middlesex  or  Yorkshire  (including  the  town  and  county  of  Kingston- 
upon-IIull),  the  conveyancer  must,  of  course,  have 
regard,  in  advising  on  title,  to  the  law  established  by 
the  Hegistrj"  Acts  (r)  for  those  counties,  and  to  the 
construction  placed  on  the  Middlesex  and  the  old 
Yorkshire  Registry  Acts  in  Courts  of  Equity  with 
regard  to  purchasers  having  notice  of  prior  unregistered 
assurances  («).    He  should  note,  in  perusing  the  abstract, 

{p)  Hyde  v.  Warden,  3  Ex.  D.       c.  64  ;  2  &  3  Anne,  c.  4  ;  6  Anne, 

72,   76,    81;    see   also   Fildes   v.       c.  20  (5  Anne,  e.  18,  in  RufFhead), 

Booker,  3  Madd  .193.  for  the  West  Riding  of  Yorkshire ; 

,  ,   ,    -^     1.    17     0    -D    i^o  C  Anne,  c.  G2  (c.  35  in  Ruffhead), 

(9)  1  Dart,  V.   &  P.  148  ;  see       ^^^.  ^^^  -^^^^  '^^^^.       ^^^  ^^.^^^[ 

^.V^^^HZ'   -^f'^-..,.      /•    •1'^;^'       fiton-upon-Hnll;   and  8  Geo.  XL 
632.  D.,  699--01    4th  ed;  ibid.       ^        ^V^  ^^^  ^^^^^  ^^^.  ^jj 

4o3,  529,  n  ,   56.3-666    oth  ed   ;  ^j_^  Yorkshire  Acts  were  repealed 

1  Key  &  Elph    Prec.  Cony    l^A  ^^^  replaced   by  47   &    48   Vict, 

and  n.   (r7),    ,ih  ed.  ;   David.son  s  ^_         amended  by  48  &  49  Vict. 

Concise  Precedents,  116,  and.  n.  ^   26 

{b),  17th  ed.  ■  f,,)"gee  ^vVms.  Real  Prop.  206, 

(r)  Stats.    7  Anne,   c.  20,   for  255,  ."j54-556,  IGth  td. ;  2  Dart, 

Middlesex,  of  which  the  reprister  V.    &    P.    767—776,    958—96.5  ; 

was    transferred    to    the     Land  Brickdale     on     Registration     in 

Registry  Office  by  54  &  55  Vict.  Middlesex. 
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whether  every  document  which  ought  to  be  registered 
has  been  duly  registered,  and,  if  not,  he  should  require 
the  vendor  to  procure  the  same,  if  still  capable  of 
registration,  to  be  registered  at  the  vendor's  expense  {f). 
If  the  omission  to  register  cannot  be  rectified,  the  pur- 
chaser's counsel  must  consider  whether  the  circumstances 
are  such  as  prevent  his  client  from  obtaining  an  inde- 
feasible legal  estate  in  the  property  purchased,  and  he 
should  make  requisitions  or  objections  as  to  the  title, 
according  to  the  conclusion  at  which  he  arrives.  As 
respects  conveyances  taking  efPect  infer  vivos,  the  general 
effect  of  the  Middlesex  and  old  Yorkshire  Registry  Acts 
was  that  an  unregistered  assurance  of  lands  in  either  of 
these  counties  was  voidable  at  law  by  a  subsequent 
registered  assurance  of  the  same  lands  to  a  purchaser 
or  mortgagee  for  valuable  consideration.  But  an 
unregistered  assurance  by  deed  was  not  void  or 
inoperative  ;  it  passed  the  legal  estate  to  the  grantee, 
and  was  only  defeasible  by  such  a  registered  assurance 
as  above  described  (h).  Thus,  if  A.  granted  the  same 
lands  by  unregistered  deed  first  to  B.  and  subsequently 
to  C,  whether  for  value  or  not,  and  C.  by  registered 
deed  granted  the  lands  to  D.  on  a  sale  or  mortgage,  D. 
did  not  thus  obtain  the  legal  estate  or  any  priority  of 


{()  Sug.    V.    &   P.   546.      The  be  attested  by  one  witness  only, 

memorial     to    be    registered    in  such  witness,  ivhcre  practicahle,  to 

Middlesex   or  Yorkshire  of  any  be  a  witness  to  the  execution  of 

deed   was  reqiiired   to  be   under  the   deed  :    stat.   54    &    55    Viot. 

the  hand  aud  seal  of  some  or  one  c.  64,   s.   2,  and  First   Schedule, 

of  the  grantors  or  grantees,  his  r.  2  ;   Land  Registry  (Middlesex 

or  their  heirs,  executors  or  ad-  Deeds)  Rules,  1892,  r.  6  ;  W.  N. 

ministrators,  guardians  or  trus-  13th  Feb.  1892.     It  is  sufficient 

tees,  and  to  be  attested  by  two  if  a  witness  to  the  execution  of 

witnesses,  whereof  one  should  be  the  deed  by  the  grantee  attest  the 

one  of  the  witnesses  to  the  cxe-  memorial  :     R.    v.    Itrgistrar   for 

cution  of  the  deed:   Sug.  V.  &  P.  Middlesex,  21   Q.  B.  D.  555.     In 

729,  730.     The  Yorkshire  Regis-  default  of  compliance  with  these 

tries  Act,  1884,  s.  6,  substituted  conditions  the  registration  is  void: 

parties  to  the  deed  for  grantors  or  Essex  v.  Baiigh,  1    Y.  &  C.  C.  C. 

yrnntees  and  one  or  more  for  tico  620. 

witnesses.      In    Middlesex,    the  («)  Grant,    M.    R.,    Jones    v. 

memorial    is    now    required     to  Gib/mn^,  9  Ves.  407,  411. 
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interest  over  B.  For  when  A.  granted  the  Lands  to  C, 
he  had  already  parted  -with  all  his  estate  therein  to  B., 
and  A.'s  grant  to  C,  being  unregistered,  could  not 
operate  to  displace  B.'s  estate  (x).  If,  however,  the 
conveyance  from  A.  to  C.  were  duly  registered,  as  well 
as  that  from  C.  to  D.,  J).  Avould  obtain  the  legal  estate, 
whether  he  had  or  had  not  ncjtice  of  the  conveyance 
from  A.  to  B.  (//)  ;  but  if  he  had  such  notice,  in  cquiti/ 
he  would  obtain  no  priority  of  interest  over  B.,  and 
would  be  a  trustee  of  his  legal  estate  for  B.'s  benefit  [z). 
It  has  been  decided  by  the  House  of  Lords,  in  a  case 
upon  the  Irish  Eegistry  Act,  that  in  order  to  avoid  an 
unregistered  assurance  it  is  not  necessary  that  the 
subsequent  registered  conveyance  should  be  made  by 
the  first  grantor  personally  ;  it  may  be  made  by  anyone 
who,  but  for  the  unregistered  assurance,  would  take  his 
estate  by  operation  of  law  in  his  lifetime  {a).  And 
in  the  same  case  the  English  judges,  who  were  called 
in  to  advise  the  House,  unanimously  expressed  the 
opinion  [h]  that  a  secret  conveyance  of  a  man's  lands 


(x)  Jack   d.    Rennick    v.    Arm-  Hart,  L.  E.   6  Ch.  678.     Regis- 

stronfj,  1   Hud.  «&   B.   727  ;    Fiinj  tration  of  an  assurance  is  not  of 

V.  8»t]th,\h.  735:   both  cases  on  itself  equivalent  to  notice  thereof . 

the  Irish  Registry  Act ;  2  Dart,  Moncuck  v.  Dickins,  Arab.  678  ; 

V.  &  P.  963    yC-l.  ^^'^  Eks.scU  lload  J'lnrJiane  Moneys, 

'iiA  Doe  d!   Itohinson  v.   AUsop,  L.  R.  12  Eq.  78,  83.     But  if  one 

5  B.  &  A.  142.  starch    in    the     register,    he    is 

(s)  Le  N(Ve  v.  Le  Neve,  Amb.  affected  with  notice  of  registtred 

436";  2  White  &  Tudor  L.  C.  Eq.  assurances  :   BitshcU  v.  linsheU,  1 

As   a   nde,   actual    notice    of    a  Sch.  &  Lef.  'JO,  103  ;  Ilud<j..on  \. 

previous   unregistered    assurance  Dean,  2   Sim.  k.  Stu.    221,  225; 

was  necessary  to  deprive  a  pur-  Procter  v.    Cooper,    1   Jur.   N.  S. 

chaser  of  the  benefit  of  registra-  149. 

tion:    Wijalt  V    Barwell,  yd  Ye^.  ^s     Warburton    v.    Lovcland,    2 

435.      He  would    not    lose    his  -^^^   ^  q   ^g^^  ^^.^^^^  ^  ^.^^^^^ 

priority    through     not     making  entitled  to  a  term  of  years  settled 

investigations    or    inquiries    tor  j^  ^^^^  ^^^,  j„a,riage  by  unregistered 

unregistered    documents  :     Ayra  ^^g^uj-ance,  and  it  was  held  that 

Ba}^k,  Limited  v.  Hairy   L,.  K.   7  ^^-^  .settlement  must  be  postj  oned 

?•  T^-pl^'i.    Ir  I     T    S''  4s'  t«  ''  registered  assignment  of  the 
L.  J.  Ch.  43,  46  L.  J.  '^h.  4s  ^^^^^        j^^^.  jj^gtand  to  a  put- 
But  if  his  solicitor  or  agent  had  chaser. 
actual  notice,  such  notice  would 
be  imputed  to  him :    EoUand  v.  (A)  2  Dow.  &  C.  495. 
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made  by  unregistered  assurance  may  be  avoided  by  a 
registered  conveyance  from  bis  heir,  or  even  from  bis 
devisee  {c)  to  a  purchaser.  Wills  of  lands  in  Middlesex  Wills, 
or  Yorkshire,  if  not  registered  within  six  mouths  of  the 
testator's  death,  were  voidable  by  a  registered  convey- 
ance from  the  testator's  heir  to  a  purchaser  {d)  ;  so  that 
the  devisee  under  a  will  not  so  registered  could  not 
make  a  good  title  to  the  devised  lands  without  the 
heir's  concurrence  (c).  But  under  the  Vendor  and 
Purchaser  Act,  1874  (/),  where  such  a  will  has  not 
been  registered  within  due  time,  an  assurance  of  the 
land  to  a  purchaser  or  mortgagee  by  the  devisee,  or  by 
someone  deriving  title  under  him,  shall,  if  registered 
before,  take  precedence  of  and  prevail  over  any  assur- 
ance from  the  testator's  heir-at-law.  It  is  not  clear  to 
what  extent  this  enactment  is  retrospective.  On  a  sale 
of  lands  ia  Middlesex  by  the  devisees  under  an 
unregistered  will  of  a  testator,  who  died  in  1875, 
subject  to  the  condition  that  no  objection  should  be 
taken  on  account  of  any  document  not  being  registered 
in  Middlesex,  the  purchaser  was  obliged  to  take  the 
title,  notwithstanding  that  it  was  unknown  who  was 
the  heir,  and  search  against  the  heir's  name  was  thus 
prevented  (</). 

(c)  Assuming,  it  is  presumed,  case   of    an  impediment  to    the 

that  the  will  was  duly  registered  :  registration  of  the  will,  a  memorial 

see  2  Dart,  V.  &  P.  6S3,  684,  5th  of     the     impediment    might    be 

ed.,  772,  6th  ed.     The  rule  subse-  registered   and    the    will    might 

quentiy  laid  down  by  Mr.   Dart  be  registered  within  six  months 

and  his  editors  (p.  855,  5th  ed.,  after  the  removal  of  the  impedi- 

963,   6th  ed.),  that  a  purchaser  ment.     See  stats.   7  Anne,  c.  20, 

under  an  unregistered  conveyance  ss.   1,   8,  9  ;   2  &   3  Anne,  c.   4, 

can  only  be  disturbed  by  a  pur-  ss.  1,  20,  21  ;  6  Anne,  c.  35,  ss.  1, 

chasf-r  from  the  first  grantor  or  14,  15,  34  ;   8  Geo.  2,  c.  6,  ss.  1, 

parties  taking  under  him  by  act  15,    16;    Chadicick  v.    Turner,  34 

in  law,    does    not    appear  to  be  Beav.  634,  L.  R.  1  Ch.  310. 

quite  accurately  expressed,  as  a  ,s  ^  ^^.    y    ^  p    gg^    ggg 

devisee  is  the  testator  s  assign.  ^^^  ^^      -. ,    .^.^    ^^^  ^^ 

id)  That  18,  if  the  testator  died  '                  '       ^^. 

in   Great  Britain.     Three  years  (/)  Stat.  37  &  38  Vict.  c.   /8, 

were  given  for  registration  from  ^-  °- 

the   death   of    a   testator   dying  [g)  Girling  v.  Girling,  W.  N. 

upon   or    beyond    the   seas.     In  1886,  p.  18. 
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Yorkshire  The  Yorkshire  Registries  Act,  188  i  (//),  provides  that 

Acf  "mT  ^^^  assurances  (/)  affecting  lands  in  Yorksliiro  mat/  be 
registered  under  the  Act,  and  that  all  assurances  entitled 
to  be  registered  under  this  Act  shall  have  priority 
according  to  the  date  of  registration  (/.),  and  that  all 
priorities  given  by  this  Act  shall  have  full  effect  in  all 
Courts,  except  in  cases  of  actual  fraud,  aud  all  persons 
claiming  thereunder  any  legal  or  equitable  interests 
shall  be  entitled  to  corresponding  priorities,  and  no 
such  person  shall  lose  any  such  priority  merely  in  conse- 
quence of  his  having  been  affected  with  actual  or  con- 
structive notice,  except  in  cases  of  actual  fraud  (/). 
This  Act  appears  to  have  the  same  effect  as  the  Acts 
which  it  repealed  (w/),  with  respect  to  the  operation  of 
conveyances  infer  vivos  at  law  {ii)  ;  but  to  abolish  the 
doctrine  as  to  notice  applied  in  equity  to  the  old 
Acts  (o).  Under  the  Act  of  1884  {p),  wills  of  lands  in 
Yorkshire  shall  have  priority  according  to  the  date  of 
the  testator's  death,  if  registered  or  entitled  to  rank  as 
registered,  within  six  months  thereafter  (q)  ;  and  if 
registered  later,  according  to  the  date  of  registration. 
But  the  Act  provides  (r)  for  the  registration  within  six 


(;,)  Stat.  47  &  48  Vict.  c.  54,  2  Ch.  403. 
ss.  4,  14,  as  amended  by  48  &  49  {m)  Above,  p.  3G2,  n.  (r). 

Vict.  c.  26,  s.  4.  («)  Above,  p.  3G3. 

(i)  See     Rodger    v.     Harrisoi?,  (o)  Above,  p.  3G4.  This  doctrine 

1893,  1  Q.  B.  161.  remains  in  force  with  regard  to 

(A-)'  By  Stat.  48  &  49  Vict.  c.  26,  lands  in  Middlesex. 
8.  3,  a   caveat  in  favour  of  any  {p)  Stat.  47  &  48  Vict.  c.  54, 

person   may   be  registered  with  ss.  4,  14,  amended  by  48   &  49 

respect  to  any  lands  in  Yorkshire  Vict.  c.  26,  s.  4. 
by   any   person    claiming   to   be  ('/)  If  the  will  cannot  be  regis- 

entitled  to  any  interest  therein  ;  tered  within  six  months  after  the 

and  if,  while  the  caveat  remains  testator's  death,  notice  of  the  will 

in  force,  an  assurance  of  the  lands  may    be    registered    within    the 

from  the  giver  of  the  caveat  to  the  same  period,  and  in  such  case  the 

other,  his  representatives  or  as-  will,    if    registered    within    two 

signs,    be   duly   registered,    such  years  after  the  testator's  death, 

assurance  shall  have  priority  as  will   have    prioiity  as  though  it 

though  it  had  been  registered  on  were  registered  on   the   date  of 

the  date   of  registration   of  the  registration  of  the  notice:   stat. 

caveat.  47  &  48  Vict.  c.  54,  s.  11. 

(1)  SeeBattisonv.  Hobson,lS96,  (?•)  Sect.  12. 
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montlis  after  a  landholder's  death  of  an  affidavit  of  his 
intestacy,  and  gives  j^riority,  where  such  an  affidavit 
has  been  registered,  to  any  duly  registered  assurance 
for  valuable  consideration  by  any  person  entitled  to 
execute  the  same  in  case  of  such  intestacy,  over  any  will 
of  the  supposed  intestate  which  shall  be  subsequently 
registered,  and  shall  not  be  entitled  to  rank  as  regis- 
tered within  six  months  after  the  testator's  death. 

The  Middlesex  Registry  Act  and  the  old  Yorkshire  Exceptions. 
Registry  Acts  do  not  extend  to  copjliold  estates,  leases  at 
a  rack  rent,  or  leases  not  exceeding  twenty-one  years  when 
the  actual  possession  and  occupation  go  along  with  the 
lease  (.s).  And  the  Middlesex  Registry  Act  does  not  extend 
to  Chambers  in  Serjeant's  Inn,  the  Inns  of  Court  or  Inns 
of  Chancery  (/),  and  has  no  application  to  the  City  of 
London  (u).  The  Yorkshire  Registry  Act,  1884  (.r),  does 
not  extend  to  copyholds,  or  to  any  lease  not  exceeding 
twenty-one  years,  or  any  assignment  thereof ,  where  accom- 
panied by  actual  possession  from  the  making  of  such  lease 
or  assignment.  It  may  be  noted  that  the  non-registration  Wills  of 
of  wills  of  leaseholds  does  not  appear  to  be  an  objection 
to  the  title  thereto  {>/),  as,  when  a  will  of  leaseholds  has 
been  proved,  there  is  no  one,  like  the  heir  of  freeholds, 
who  could  possibly  convey  them  to  a  purchaser  so  as  to 
defeat  the  executors'  or  legatees'  title  (s).  And  pending 
probate,  the  leaseholds  could  only  be  lawfully  disposed 

(«)  Stats.  7  Anne,  c.  20,  s.  17  ;  s.  28. 
2  &  3  Anne,  c.  4,  s.  16  ;  6  Anne,  (>/)  See  2  Dart,  V.  &  P.  772. 

c.  35,  s.  29  ;  8  Geo.  II.  c.  6,  s.  34.  {z)  Besides  this  reason,  the  pro- 

U)  Stat.  7  Anne,  c.  20,  s.  17.  :^isioDs  of  the  Middlesex  and  old 

^  '  lorkshire  Registry  Acts  for  re- 

()/)  Sug.  V.  &  P.  732.     Lands  gistrationsofwilLs  of  lands  appear 

taken  in  1888  from  Middlesex  to  inapplicable    to    leaseholds,    the 

make   up  the  co/mii/   of   London  memorial   being    required   to   be 

remained  subject  to  the  jurisdic-  the  act  of  the  devisee:   see  stat. 

tion  of  the  Middlesex  Registry  :  54  &  55  Vict.  c.  64,  First  Sched. 

Stat.  51   &  52  Vict.  c.  41,  ss.  40,  r.   3.     The  Yorkshire   Registries 

96.  Act,  1884,  8.  6,  permits  registra- 

{x)  Stat.  47  &  48  Vict.  c.  54,  tion  of  a  will  by  the  executor. 
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of  l)j  an  administrator  duly  appointed  on  the  supposi- 
tion of  intestacy  ;  in  which  case  the  validity  of  the 
administrator's  dealings  therewith  would  appear  to 
depend  on  the  general  law  (a)  and  not  on  the  policy  of 
the  Registry  Acts.  It  may  be  observed  that  since  the 
descent  of  the  legal  estate  in  freeholds  has  been  assimi- 
lated to  that  of  chattels  real  (h),  it  is  in  most  cases,  if  not 
in  all  {(■),  imf)ossible  for  an  heir  of  freehold  lands  in 
Middlesex  or  Yorkshire  to  convey  the  same  to  a  pur- 
chaser so  as  to  defeat  the  title  of  an  executor  or  devisee 
Lands  regis-  under  an  unregistered  will.  Lands  situate  within  the 
the  Land  jurisdiction  of  the  Middlesex  Registry,  or  any  of  the 
Registry.  Yorkshire  Registries,  become  exempt  from  such  juris- 
diction on  being  registered  under  the  Laud  Transfer 
Acts,  LS75  and  1897,  and  no  document  relating  to  such 
lands  and  executed  after  such  registration,  and  no  testa- 
mentary instrument  relating  to  such  lands  and  coming 
into  operation  after  such  registration,  need  be  registered 
in  the  county  register  (rf).  But  this  provision  does  not 
apply  to  estates  and  interests  excepted  from  the  effect 
of  registration  under  a  possessory  or  qualified  title  {c), 
or  to  an  unregistered  reversion  on  a  registered  leasehold 
title,  or  to  dealings  with  incumbrances  created  prior  to 
the  registration  of  the  land  (/).  If  any  such  lands  so 
registered  in  the  Land  Registry  should  afterwards  be 
removed  therefrom,  they  will  again  become  subject  to 


(rt)  See  1  Wms.  Exors.  Pt.  I.  devisee,  as  in  Chadwick  v.  Turner^ 

Bk.  VI.  Ch.  III.  L.  R.   1   Ch.   310.      So,  also,  in 

(i)  Above,  pp.  189,  192.  Yorkshire,  if  an  affidavit  of  intes- 

(c)  Title    must   now   be   made  tacy    had    been    registered    (see 

through  the  administrator  in  case  above,  p.  367) ;  if  not,  quwre. 

of  intestary:  above,  p.  192.    But  [d)  Stat.  38  &  39  Vict.  c.  87, 

if  the  existence  of   a  will  were  s.  127  ;  5i  &  55  Vict.  c.  64,  First 

not  discovered  for  soineyears  after  Sched.  ^14;  Land  Transfer  Rules, 

the  testator's  death,  and  the  ad-  1898,  r.  24. 

ministrator  had  couveyed  to  the  [e)  See  stat.  38  &  39  Vict.  c.  87, 

heir  (see  above,  p.  194)  and  the  ss.   8,   9;  Land  Transfer  Rules, 

heir  to  a  purchaser,  both  by  duly  1898,    rr.    48,   49  ;    Wms.    Real 

registered  deed,  it  appears  that  in  Prop.  624,  625,  19th  ed. 

Middlesex   the   purchaser's   title  (/)  Stat.  60  &  61  Vict.  c.  65, 

would  prevail  over  that   of  the  First  Sched. 
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the  jurisdiction  of  the  county  register  as  from  tlie  date 
of  removal  (g). 


Where  the  land  purchased  is  situate  in  a  district  in  Lands  in  a 
which   registration    of   title    is   compulsory  on  sale,  it  re^isti-ation^ 
must  be  remembered   that  under  the    Land   Transfer  of  title  is 

.     ,     ,  or.-<    ,7\  1       / -N  i    1  compulsory- 

Act,  lo\)i    (//),  any  conveyance  on  sale  (/)  executed  on  on  sale. 

or  after  the  day  on  which  registration  of  title  on  sale 

was  made  compulsory  in  that  district  (/-■),  does  not  pass 


U/) 

Stat. 

60 

& 

61  Vict. 

s 

17 

(3). 

W 

Stat. 

60 

& 

61  Vict 

c.  65, 


65, 


s.  20  (1,  2) 

(*)  "Sale"  in  this  enactment 
appears  to  be  confined  to  sale  strict- 
ly so  called  (see  above,  pp.  1,  277) 


and  not  to  extend  to  transactions 
in  which  other  valuable  considera- 
tion than  the  payment  of  a  price 
in  money  is  given  for  the  convey- 
ance of  land,  such  as  exchange, 
partition,  mortgage  and  marriage 
or  family  settlement,  and  of 
course  not  to  voluntary  gifts. 


(/>■)  By  Orders  in  Council  dated  the  18th  July  and  20th  Oct.  1898, 
28th  Nov.  1899,  9th  March  and  10th  Dec.  1901,  and  6th  March,  1902 
{W.  N.  23rd  July  and  29th  Oct.  1898,  9th  Dec.  1899,  23rd  March  and 
21st  Dec.  1901,  and  15th  March,  1902),  registration  of  title  was  made 
compulsory  on  sale  in  the  following  districts  comprising  the  county 
and  city  of  London  on  the  dates  mentioned  below :  — 


DISTRICTS. 


The  parishes  of  Hampstead,  St.  Pancras, 
■St.  Marylebone  and  St.  George's,  Hanover 
Square  

The  parishes  of  Shoreditch,  Bethual  Green,  Mile 
End  Old  Town,  Wapping,  St.  George's  in  the 
East,  Shadwell,  Ratclili',  Limehouse,  Bow, 
Bromley  and  Poplar 

The  parishes  of  Christ  Church,  Southwark, 
St.  George  the  Martyr,  Camberwell,  Horsley- 
down,  Lambeth,  Bermondsey,  Newington, 
Rotherhithe,  St.  Olave  and  St.  Thomas, 
St.  Saviour  and  the  detached  part  of  the 
parish  of  Streatham  situate  between  the 
parishes  of  Lambeth  and  Camberwell     

The  parishes  of  Battersea,  Clapham,  Putney, 
Tooting  Graveney,  Wandsworth,  and  the  re- 
mainder of  the  parish  of  Streatham    

The  remainder  of  the  county  of  London  (except 
the  city)    • 

The  city  of  London    


Days  of  commencement 
of  Compulsory 
Registration. 


1st  Jan.  1899. 


1st  March,  1899. 


1st  Jan.  1900. 


1st  May,  1900. 

1st  Nov.  1900. 
1st  July,  1902. 


It  should  bo  noted,  however,  with  regard  to  the  city  of  London,  that 

w.  24 
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the  legal  estate  in  any  freehold  land  situate  in  that 
district  to  the  person  entitled  thereunder  unless  or  until 
he  is  registered  as  proprietor  of  the  land.  The  expres- 
sion "  conveyance  on  sale  "  here  means  an  instrument 
executed  on  sale  (/)  by  virtue  whereof  there  is  con- 
ferred or  completed  a  title  under  which  an  application 
for  registration  as  first  proprietor  of  land  may  he  made 
under  the  Land  Transfer  Act,  187o  (;»).  This  pro- 
vision, however,  does  not  apjoly  in  the  case  of  the  con- 
veyance of  sale  of  an  incorporeal  hereditament,  or 
mines  and  minerals  apart  from  the  surface,  or  an  un- 
divided share  in  land,  or  freeholds  intermixed  with  and 
indistinguishable  from  lands  of  other  tenure,  or  corpo- 
real hereditaments  parcel  of  a  manor  (;?)  and  included 
in  the  sale  of  a  manor  as  such  ;  for  nothing  in  the  Act 

an  Order  of  Council  making  registration  compulsory  was  actually  in 
force  from  the  Ist  until  the  end  of  the  5th  day  of  March,  1902  ;  and 
it  appears  that  conveyances  executed  during  that  time  on  sale  of  lands 
there  situate  are  governed  by  the  law  so  introduced :  see  the  Orders 
of  10th  Dec.  l!  01,  and  6th  March,  1902,  cited  above.  As  to  convey- 
ances executed  on  or  after  the  Cth  March,  1902,  it  appears  that  tlie 
last-mentioDtd  Order  in  Council,  being  in  effect  the  execution  of  a 
power  of  legislation  conferred  by  statute,  would  take  effect  from  the 
first  instant  of  that  day,  and  would  operate  as  a  revocation  of  the 
previous  Order:  see  stat.  60  &  61  Vict.  c.  66,  s.  20  (1,  3)  :  Tomlinson 
V.  Bidlock,  4  Q.  B.  D.  230. 

(0  See  last  note  but  one. 

(;//)  Stat.  60  &  61  Vict.  c.  65,  s.  20  (2).  To  be  entitled  to  make 
such  an  application,  a  person  must  have  contracted  to  buy,  or  be 
entitled  at  law  or  in  equity  to,  or  be  capable  of  disposing  by  way  of 
sale  of,  an  estate  in  fee  simple  in  the  land  for  his  own  benefit,  whether 
subject  to  incumbrances  or  not ;  and  if  he  apply  as  purchaser  the 
vendor  must  consent  to  the  application  ;  or  he  must  hold  the  land  on 
trust  for  sale  or  be  a  trustee,  mortgagee,  or  other  person  having  power 
of  sale  thereof  (including  a  tenant  for  life  or  other  person  having  the 
power  of  sale  given  by  the  Settled  Land  Acts),  and  the  persons  (if 
any)  whose  consent  is  requu'ed  to  the  exercise  of  the  trust  or  power  of 
sale  must  consent  to  the  application ;  or  any  two  or  more  persons 
must  be  entitled  for  their  own  benefit,  concurrently  or  successively,  or 
partly  in  one  mode  and  partly  in  another,  to  such  estates,  rights,  or 
interests  in  the  laud  as  would  if  vested  in  one  person  entitle  him  to  be 
registered  as  proprietor :  stats.  38  &  39  Vict.  c.  87,  ss.  5,  68,  C9  ; 
60  &  61  Vict.  c.  65,  ss.  6,  U  (1),  and  First  Schedule;  Wms.  Real 
Prop.  617,  618,  622—627,  19th  ed. 

in)  This  includes  lands  held  of  the  manor  as  copyhold  or  as  cus- 
tomary freehold  where  the  freehold  is  in  the  lord,  but  not  lands 
held  of  the  manor  by  free  tenure:  Wms.  Real  Prop.  409,  410,  451 
—455,  19th  ed.  ;  Williams  on  Seisin,  30. 
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is  to  render  comi3iilsory  the  registration  of  the  title  to 
such  hereditaments  {o).  And  as  regards  land  situate  in  Leaseholds. 
a  district  where  registration  is  compulsory,  an  assign- 
ment on  sale  of  a  lease  or  underlease  having  at  least 
forty  years  to  run  or  two  lives  yet  to  fall  in,  and  a 
grant  of  a  lease  or  underlease  for  a  term  of  forty  years 
or  more,  or  for  two  or  more  lives,  executed  after  the 
day  on  which  registration  was  made  compulsory  in  that 
district,  and  capable  of  registration  (;;),  operates  only 
as  an  agreement,  and  does  not  pass  any  legal  estate  to 
the  assignee  or  lessee  unless  or  until  he  is  registered  as 
proprietor  of  the  lease  or  imderlease  ((/) .  The  expres- 
sions "assignment"  and  "grant  of  a  lease  or  under- 
lease "  here  apply  to  any  instrument  by  virtue  whereof 
there  is  conferred  or  completed  a  title  under  which  an 
application  for  registration  as  first  proprietor  of  lease- 
hold land  may  be  made  (;).  A  term  created  for  mort- 
gage purposes  is  not  capable  of  registration  under  the 
Land  Transfer  Acts  (.s),  so  that  the  above  provisions  do 
not  affect  the  grant  of  such  a  term.  And  it  appears 
that  tbe}^  do  not  affect  an  assignment  on  sale  of  a 
term  originally  created  for  mortgage  purj)Oses,  for  the 
"assignment"  mentioned  therein  must  confer  or  com- 
plete a  title  under  which  an  application  for  registration 

(o)  Stat.  GO  &  61  Vict.  c.  65,  life  or  lives  or  for  a  teiin  of  years 

s.  24.  of  which  more  than  twenty-one 

(p)  See   note   (;•)   helow   as   to  are  vmexpired  ;  hut  a  term  created 

what  leases  are  capable  of  regis-  for  mortgage  purposes  is  not  to 

ti'ation.  he   deemed    a    lease  •within   the 

{rj)  Land  Transfer  Rules,  1898,  meaning  of  these  provisions,  and 

r.  59.  nothing   in    the    Land    Ti'ansfer 

(«•)  Land  Transfer  Rules  (June,  Act,  1897,  is  to  render  compul- 

1899),  r.  GO.     The  conditions  re-  sory  the  registration  of  the  title 

quired  to  entitle  a  person  to  make  to  a  lease  having  less  than  forty 

such  an  application  are  the  same  years  to  run  or  two  lives  yet  to 

as  in  the  case  of   freehold   laud  fall  in  :  stats.  38  &  39  Vict.  c.  87, 

(above,  p.  370,  n.  (;«)),  except  that  ss.   2,   11  ;  60   &   61   Vict.  c.   85, 

for  an  estate  in  fee  simple  there  ss.    14,   24,  and  First  Schedule; 

is  substituted  any  leasehold  land  Land  Transfer  Rules,  1898,  Nos. 

held  under  a  lease  which  is  either  43 — 57;  Wms.  Real  Prop.  617, 

immediately  or  mediately  derived  647,  19th  ed. 

out  of   land   of   freehold   tenure  («)  Stat.  60  &  61  Vict.  c.  65, 

and  is  for  or  determinable  on  a  First  Schedule. 

24  (2) 
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as  first  proprietor  of  leasehold  land  may  be  made,  and 
the  owner  of  a  terra  created  for  mortgage  purposes  is 
not  entitled  i^  make  such  nn  njiplication.  Here  it  may 
bo  notierd  that  the  exact  scojie  f)f  the  ox[>ression  "  term 
created  for  mortgage  purposes  "  is  donhtf  ul.  It  certainly 
includes  the  term  created  on  a  mortgage  of  leaseholds 
by  demise,  but  it  is  questionable  -whether  it  extends  to 
a  term  limited  by  a  settlement  to  trustees  on  the  usual 
trusts  to  raise  portions  for  younger  children,  such  trusts 
being  to  raise  the  portions  not  only  by  mortgage,  but 
also  by  sale  of  timber  or  minerals,  or  out  of  the  rents 
and  profits,  or  by  any  other  reasonable  means  (t).  If 
on  the  purchase  of  land  situate  in  a  district  where 
registration  is  compulsory,  title  be  deduced  under 
a  conveyance  on  sale,  or  a  grant,  or  an  assignment  of 
a  lease,  which  is  affected  by  the  above  provisions,  if 
must  be  ascertained  that  the  purchaser,  lessee,  or  assignee, 
was  duly  registered  as  proprietor  of  the  land,  or  the 
legal  estate  must  be  required  to  be  got  in  from  the 
vendor,  lessor,  or  assignor  or  his  representatives,  and  the 
title  thereto  required  to  be  deduced  accordingly.  And  if 
the  land  should  not  have  been  registered  since  registration 
was  made  compulsory  in  the  district,  it  must  be  remem- 
bered that  the  purchaser  must  himself  be  registered  as 
proprietor  of  the  land  before  he  can  acquire  the  legal 
estate  on  completion  of  the  purchase.  The  expense  of 
such  registration  will  apparently  fall  on  the  purchaser, 
in  the  absence  of  special  stipulation,  under  the  general 
principle  that  the  purchaser  must  bear  the  expense  of 
the  conveyance  to  himself  of  the  property  sold  [u).  It 
appears,  however,  that  in  the  absence  of  stipulation  it  is 
the  vendor's  duty  to  procure  the  purchaser  to  be  regis- 
tered as  projorietor;  for  the  general  rule  is  that  the 
vendor    must   make   the    conveyance — i.e.,  do   all  acts 

(0  See  Wms.  Real  Prop.  614,  f„)  gu^.  V.  &  P.  5()1  ;  2  Dart, 

and  n.  [p),  19th  ed.  :  45  Sol.  J.       V   &P   798 
357. 
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necessary  to  pass  the  legal  estate — though  the  purchaser 
must  pay  for  the  conveyauce  (,r)  ;  and  in  the  present 
case  the  legal  estate  cannot  pass  until  registration. 
For  the  same  reasons,  it  does  not  appear  that  the 
vendor  can  claim  payment  of  the  purchase  money 
before  the  purchaser's  registration,  the  rule  being  that 
payment  can  only  be  demanded  on  conveyance  of  the 
estate  (.r).  When  unregistered  land  situate  in  a  com- 
pulsory district  is  sold,  the  vendor  generally  desires  that 
the  purchase  money  shall  be  paid  on  the  execution  by 
him  of  a  deed  of  conveyance  in  the  old  form,  which, 
of  course,  only  passes  an  equitable  estate  to  the  pur- 
chaser, and  that  the  purchaser  shall  then  complete  his 
title  by  registering  himself.  But  to  obtain  this  it 
appears  necessary  to  make  special  stipulations  to  that 
effect  in  the  contract  for  sale. 


^  4. —  Volioifftr//  Concei/anccs. 

Voluntary  conveyances,    and    conveyances  revocable  Voluntary 
by  the  grantor,  of  any  estate  in  lauds  or  other  heredita- 
ments were  liable  to  be  defeated  (s),  before  the  29th  of 
June,  1893  (r?),  by  a  subsequent  conveyance  thereof  by 
the  grantor  {h)  for  any  valuable  consideration  ;  but  this 


[x)    See    below,    Chap.    XII. ,  («)  The  date  of  the  passing  of 

Sects.  1,  5.     It  is  submitted  that  the  Voluntary  Conveyances  Act, 

the  case  is  not  parallel  to  that  1893  (56  &  57  Vict.  c.  21),  provid- 

of  the  conveyance  of  land  in  a  iug  that  voluntary  conveyances, 

register  county,  when  the  legal  if   in    fact    made   bona  fide   and 

estate  passes  by  the  deed  of  con-  without   any   fraudulent    intent, 

veyance :  above,  p.  363.  should    no     longer    be    deemed 

,  ,  _^    -      ,,     .    T  .  ,          .  fraudulent    within   the   meanin": 

.  (--)  Under  the  ludicial  construe-  ^^  ^^^^_   ._,-  j,,j^_  ^    ,^    ^^  ^^  ^l 

tion  of  Stat.  27  Enz.  c    4,  made  ^^^^^^  thereunder, 
perpetual  by  39  Lliz.  c.  18,  s.  3!, 

and  avoiding  conveyances  made  {li)  Not  by  his  heirs  or  assigns : 

with  intent  to  defraud  subsequent  Doe   d.    Newman   v.    Itiisham,    17 

purchasers  :    see    Sag.   V.    &    P.  Q.   B.   723 ;  Leiiis  v.  Itces,  3  K. 

712  sqq. ;  2  Dart,  V.  &  P.  1003  &  J.    132,    150;    unless  actually 

sq. ;  Wms.  Real  Prop.   77,  19th  fraudulent:    see    Sug.  V.    &   P. 

ed.  713;  2  Dart,  V.  &  P.  1021. 
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doctrine  was  not  applied  to  voluntary  conveyances  in 
favour  of  a  charity  (c).  And  if  the  grantee  under  the 
voluntary  conveyance  disposed  of  the  lands  for  valuahle 
consideration  the  voluntary  conveyance  could  no  longer 
he  so  defeated  by  the  grantor  {d).  Voluntary  conveys 
ances  of  lands,  and  also  of  goods,  are  voidable  if 
they  tend  to  defeat  or  delay  creditors,  as  against  the 
grantor's  creditors  seeking  to  take  the  lands  or  goods  in 
execution  in  his  lifetime,  or  to  make  the  same  applicable 
in  payment  of  his  debts  after  his  death,  or  as  against 
the  trustee  in  the  event  of  his  bankruptcy  {e).  And 
voluntary  conveyances  of  any  property  are  voidable 
under  the  Bankruptcy  Act,  1883  (,/'),  as  against  the 
trustee  in  the  grantor's  bankruptcy,  if  he  be  adjudged 
bankrupt  within  two  years  after,  and  also  if  he  be 
adjudged  bankrupt  within  ten  years  after,  unless  it 
can  be  shown  that  at  the  time  of  making  the  con- 
veyance he  was  able  to  pay  all  his  debts  without  the 
aid  of  the  property  so  conveyed.  But  if  the  grantee 
under  the  voluntary  conveyance  dispose  of  the  lands 
or  goods  to  a  bond  fide  purchaser  for  valuable  con- 
sideration, the  purchaser's  title  cannot  be  displaced  by 
the  creditors  or  trustee  in  bankruptcy  of  the  maker  of 
Leaseholds.  the  voluntary  conveyance  [g).  It  was  held  that,  on  a 
voluntary  assignment  of  leaseholds  subject  to  the  pay- 

(c)  Ramsay  v.  Gilchrist,  1892,  s.  91,  voluntary  conveyances  by 
A.  C.  412.  traders  were   similarly   voidable. 

(d)  Prodaers  v.  Lnngham,  1  Sid.  Voluntary  couveyance.s  are  not  so 
133  •  Suff.  V.  &  P.  719  720  ■  2  voidable  under  the  Act  of  1883  if 
Dart   V    &  P.  1019".         '           '  the  grantor  die  insolvent,  but  not 

'      '  '  '  bankrupt,  and  his  estate  be  ad- 

(e)  Stat.  13  Eliz.  c.  5  ;  Twyne's  ministered  in  bankruptcy  after 
Case,  3  Rep.  81  a,  1  Smith,  L.  C.  his  death:  Ex  parte  OlHcial  Re- 
I  ;  Richardson  v.  Smalttcood.  Jac.  cciver,  Re  Gould,  19  Q.  B.  D.  92. 
yo2;  Re  Ridler,  22  Ch.D.U;  2  {(/)' See  Ualifax  Joint  Stock 
Dart,  V.  &  P.  1024—1030  ;  Wil-  Bankinrj  Co.  v.  GlcdhiU,  1891,  1 
liama  oa  Settlements,  302,  363;  Qh.  31,  as  to  stat.  13  Eliz.  c.  5; 
see  MasWhjne  v.  Smith,  1903,  1  and  as  to  the  Bankruptcy  Aot, 
K.  B.  671.  1883,  Re  Vansittart,  1893,  2  Q.  B. 

(/)  Stat.  46  &  47  Vict.  c.  52,  377  ;  Re  Brail,  ib.  331  ;  Re  Carter 
s.  47.  Under  the  Bankruptcy  and  Kendercline'' s  Contract,  1897,  1 
Act,  1869  (32  &  33  Vict.  c.  71),       Ch.  776. 
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ment  of  rent  and  performance  of  onerous  covenants, 
the  liability  so  incurred  by  the  assignee  was  sufficient 
consideration  to  save  the  assignment  from  being  defeated 
by  a  subsequent  assignment  for  value  (h)  ;  but  this 
liability  does  not  preserve  a  voluntary  assignment  of 
leaseholds  from  avoidance  by  the  assignor's  creditors  or 
trustee  in  bankruptcy  (/).  Where  title  is  made  under  a 
voluntary  conveyance,  followed  by  a  conveyance  for 
valuable  consideration  made  by  the  grantee,  the  mere 
fact,  that  the  voluntary  conveyance  was  voidable  in  the 
interval  is  not  an  objection  to  the  title  (/.•).  But  the  Voluntary 
pm-chaser  is,  as  we  have  seen  (/),  entitled  to  require  ^^^^^J^^^^- 
evidence  that  the  voluntary  conveyance  was  not 
avoided  by  a  subsequent  conveyance  for  valuable  con- 
sideration, or  otherwise :  though  after  long  continued 
possession  in  accordance  with  the  title  under  the  volun- 
tary conveyance  it  will  be  presumed  that  it  was  not  so 
avoided  (;;^).  Similarly,  where  title  is  made  under  the 
avoidance  prior  to  the  29th  of  June,  1893,  of  a  voluntary 
conveyance  by  a  subsequent  conveyance  by  the  grantor 
for  valuable  consideration,  it  does  not  aj)pear  to  be  a 
fatal  objection  that,  in  the  interval,  the  voluntary  con- 
veyance may  have  ceased  to  be  defeasible  {n)  ;  but  the 
purchaser  is  entitled  to  require  evidence  that  it  did  not 
so  cease  to  be  defeasible,  though  this  would  be  pre- 

(//)  Frice  v.  Jenkins,  5  Cli.    D.  featiug-    a  voluntary   conveyance 

619;   Harris  v.  Tubb,  42   Cli.  D.  thereof  previously  made  by  him, 

79.  the  Court  would  not  enforce  the 

(/)  E.v  parte  Ilillman,  Re  Piiiii-  specific  performance  of   the  con- 

frcy,   10  Ch.  D.  622  ;   Ro  Ridle-r,  tract  against  an  unwilling  pur- 

22  Ch.  D.  74.  chaser  at  the  vendor's  suit:  Smith 

(k)  Noues  V.  Paterson.   1894,    3  v.  Garland,  2  Mer.   123;   Johnson 

Ch    267  '  "*'•  Lerjard,  T.  &  R.  281  ;   Clarke 

■         ■  ...  V.  Willoti,  L.  R.  7  Ex.  313;  see 

(0  Above,  p.  lOo.  p^.^^,,  ^_    ^^,,j,,us,  L.  R.   11   Eq. 

(/».)  Re  Marsh  and  Earl  Gran-  391^  depending  on  very  peculiar 

ville,  24  Ch.  D.  11,  19.  circumstances.      But   the    Coui-t 

(«)  2    Dart,   V.    &    P.     1119.  would    specifically    enforce     the 

Before    the   Voluntary   Convey-  contract  at  suit  of  the  purchaser: 

auces  Act,    1893    (above,  p.  373,  Buckle  Y.Mitchell,    18  Ves.    100; 

n.  (a) ),  if  a  man  agreed  to  sell  Rosher  v.  Williams,  L.  R.  20  Eq. 

lands  Avith  the  intention  of  de-  210. 
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sumed  from  long  continued  possession  under  the  title 
given  by  the  avoiding  conveyance  for  value.  Since 
voluntary  conveyances  have  ceased  to  be  defeasible  by 
subsequent  conveyances  for  valuable  consideration,  it 
has  been  held  that  a  grantee  of  lands  under  a  voluntary 
conveyance  may  oblige  a  purchaser  from  liim  to  per- 
form the  contract  specifically,  as  the  purchaser  will 
obtain  a  title  paramount  to  the  claims  of  the  creditors 
or  trustee  in  bankruptcy  of  the  maker  of  the  voluntary 
conveyance  (o).  Under  the  Finance  Act,  1894  (;?),  if 
a  voluntary  conveyance  be  not  made  bond  fide  twelve 
months  before  the  grantor's  death,  or  if  bond  fide  pos- 
session be  not  assumed  by  the  grantee  under  a  volun- 
tary conveyance  immediately  upon  the  making  thereof, 
and  thenceforward  retained,  to  the  entire  exclusion  of 
the  grantor,  or  of  any  benefit  to  him  by  contract  or 
otherwise,  or  if  a  voluntary  conveyance  reserve  a  life 
interest  or  power  of  revocation  to  the  grantor,  estate 
duty  mil  be  payable  at  his  death  in  respect  of  the  pro- 
perty conveyed.  Purchasers  of  lands  from  the  grantees 
under  voluntary  conveyances  should  have  regard  to  this 
liability,  and  recpiire  to  be  satisfied  that  the  grantor 
lived  for  a  year  at  least  after  the  making  of  the  volun- 
tary conveyance,  or  that  the  estate  duty  (which  falls 
upon  the  grantee)  has  been  discharged,  and  also  that 
the  conveyance  was  not  attended  by  any  other  circum- 
stance which  would  make  the  lands  chargeable  with 
estate  duty  {q).  Since  the  passing  of  the  Finance  Act, 
1894,  many  voluntary  conveyances  have  been  made 
with  the  object  of  escaping  the  liability  to  pay  estate 
duty  on  the  grantor's  death. 

(o)  Ee  Carter  and  Kenderdine' s  ss.  1,  2  (1  r) ;  above,  p.  2'2o. 
Contract,  1897,  1  Ch.  776  ;  above,  Iq)  See    A.-G.    v.    Earl   Grey, 

p.  374.  1898,  1  Q.  B.  318,  2  Q.  B.  531 ; 

{p)  Stat.  67  &  58  Vict.  c.  30,  1900,  A.  C.  124. 
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§  5. — Sale  of  Ground  lieiits,  Reversions  and  Beinainders. 

The  property  commonly  described  as  freehold  or  Purchase  of 
leasehold  ground  rents  is  nothing  else  than  the  freehold  ^"^""^ 
or  leasehold  reversion  expectant  on  the  determination 
of  a  building  lease  (r) ;  and  the  purchaser  of  a  freehold 
or  leasehold  ground  rent  described  as  such  is  entitled  to 
have  convej'ed  to  him  such  a  freehold  or  leasehold 
reversion  expectant  on  a  lease  reserving  a  ground  rent  (.s) 
as  will  enable  him  to  distrain  and  pursue  the  other 
usual  lessor's  remedies  for  recovery  of  the  rent  {f}. 
The  points  to  be  attended  to  on  behalf  of  the  purchaser 
of  such  property  are,  first,  to  see  that  he  gets  the  rever- 
sion on  the  lease,  so  as  to  be  enabled  to  enforce  all  the 
lessor's  remedies,  whether  by  distress,  action  on  the 
lessee's  covenants,  or  re-entry,  for  non-payment  of  the 
rent  reserved  and  breach  of  the  lessee's  covenants  ;  and 
secondly,  to  ascertain  that  the  vendor  has  been  in  actual 
receipt  of  the  rents,  the  right  to  which  constitutes  the 
profitable  part  of  the  thing  sold.  Whether  the  first  of 
these  requirements  is  fulfilled  will  of  course  appear 
from  the  usual  investigation  of  the  documentary  title ; 
the  second  is  necessary  to  ensure  that  the  purchaser  is 
not  getting  a  paper  title  and  nothing  more.  The  title 
which  ought  to  be  abstracted  on  the  purchase  under  an 
open  contract  of  a  reversion  expectant  on  a  lease  for 
years  has  been  alread}'  shown  {it).  If  the  lease  be  more 
than  forty  years  old,  the  title  to  the  reversion,  if  free- 
hold, must  be  carried  back  so  as  to  show  that  the  lease 

(>•)  Maundij  v.  Maioichj,  2   Str.  rent :   Stcivnrt  v.  AU'istoii,  1  Mer. 

1020.  26  ;    Bartlctt  v.  Salmon,  6  De  G. 

(s)  Ground  rent  properly  means  M.  &  G.  33,  41 ;  1  Dart,  V.  &  P. 

the  rent  at  -which  land  is  let  for  138. 

the  purpose  of  improvement  by  ^^^   ^           ^_    Mor/ford,    2    Jur. 

building.     Thus,   It  conveys    he  j^^  '^_   ^^^^      Lamfford  x.  Sdmes, 

idea  of  something  less  than  the  3  j^    ^  j    220  ;   Evans  v.  Robins, 

rack  rent,  and  a  purchaser  of  a  j^  j^^^_  j^    g_  g^g     ^^    g^^^-^^  ^' 

ground    rent  described  as   such  ^^.^       ^  j^^   gyg^ 

without  further  explanation  will  ' 

not  be  compelled  to  accept  a  rack  («)  Above,  pp.  78,  82, 
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was  ^vell  g-rantcd.  If  the  reversion  sold  be  leasehold, 
the  title  should  of  course  commence  with  the  lease, 
under  which  the  reversion  is  deri\'ed  (x).  The  vendor 
of  a  reversion  on  a  lease  is  under  no  obligation  to  deduce 
the  title  under  the  lease  so  as  to  prove  who  is  the 
assignee  thereof  or  person  entitled  thereunder  at  the 
time  of  sale  ;  it  is  sufficient  if  he  show  that  there  is  a 
person  in  possession  paying  to  him  the  rent  reserved  on 
the  lease  (//).  The  purchaser  should  of  course  inquire 
who  is  in  possession  of  the  property  demised  under  the 
lease  on  which  he  is  purchasing  the  reversion,  and  should 
ask  the  person  so  ascertained  to  be  in  possession  as  to 
the  extent  of  his  interest  in  the  property  (s),  and  also 
whether  he  has  been  paying  rent  to  the  vendor.  If 
such  person  be  not  the  actual  occupant  of  the  property, 
inquiry  should  be  made  of  the  occupant  as  to  the  nature 
of  his  interest  in  the  property,  and  to  whom  he  pays 
rent  (a) .  A  tenant  or  occupant  is  not  bound  to  answer 
any  inquiry  to  whom  he  pays  his  rent  (b)  :  but  where 
the  inquiry  is  made  in  connection  with  the  purchase  of 
the  reversion,  the  information  sought  is  in  most  cases 
not  likely  to  be  withheld.  If  it  should  be  refused,  it  is 
submitted  that  the  vendor  would  be  bound  to  furnish 
some  other  evidence  of  his  receipt  of  the  rent  sold. 
This  is  merely  equivalent  to  the  duty  of  a  vendor  of 
land  in  possession  to  produce  land  corresponding  with 
that  described  in  the  contract  for  sale  (c)  ;  and  it  is 
obvious  that  for  the  purchaser  to  dispense  with  such 
evidence  would  be  to  run  the  risk  of  the  vendor's  title 
having  been  extinguished  by  payment  of  the  rent  for 

(x)  Above,  p.  8L  be  paying  rent  to   the  vendor's 

(y)  Flint   V.    Woodiu,   9    Hare,  tenant     the    inquiry   should    be 

618    6''1  pursued  until  all  the  links  oi  the 

/,    '  "  .,^1.     ,        •Hi  1  chain  between    the   vendor  and 

_(.)  If  he  onnt  this,  he  will  take  ^j^^    occupant     have    been    dis- 

with  notice  of  such  interest :   see  covered 

JI,aa  vLHck    1901    1  Ch.  45,  49  ;  ,^.   j^^^^^^  ^    ^„^;     ^90^     1  Cl^_ 

Chap.  XII. ,  Sect.  2,  below.  ^-^  ^^ 

{rt)  If  the  occupant  should  not  (f)  See  above,  p.  30. 
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twelve  years  or  more  to  some  person  wrongfully  claiming 
to  be  entitled  to  the  land  in  reversion  {d). 

Here  tlie  reader  may  be  reminded  that  by  a  grant  of  Effect  of 
the  freehold  reversion  on  a  lease  for  years  the  rent  reversion, 
reserved  (which  is  incident  to  the  reversion)  passes  to 
the  grantee  at  common  law,  and,  since  statute  4  &  5 
Anne,  c.  3  [c),  without  the  necessity  of  any  attornment 
by  the  tenant ;  and  the  grantee  may  distrain  or  sue  for 
tlie  rent  accordingly  (_/').  By  statute  32  Hen.  VIII. 
c.  34,  the  grantee  of  such  a  reversion  is  enabled  to  sue 
upon  such  of  the  lessee's  covenants  contained  in  the 
lease  as  "  touch  or  concern  "  the  land  demised  ((j),  and 
also  to  take  advantage  of  any  condition  of  re-entry 
contained  in  the  lease  for  non-payment  of  rent  or 
breach  of  covenant  {//).  This  statute,  however,  does  not 
enable  the  grantee  of  the  reversion  to  sue  upon  any 
covenant  by  the  lessee  which  is  collateral,  and  does  not 
touch  or  concern  the  land  demised  (/),  or  to  sue  at  law 
upon  any  agreement  to  be  performed  by  a  lessee  and 
contained  in  a  lease  not  made  by  deed  (/•).  But  in 
consequence  of  the  doctrine  introduced  since  the  com- 
mencement of  the  Judicature  Acts  (/)  that,  where  land 
is  held  under  an  agreement  for  a  lease  of  which  either 

{d)  Stats.  3  &  4  Will.  IV.  c.  27,  see  Allcock  v.IIoorhoiisc,  9  Q.  B.  D. 

ss.  9,  34 ;  37   &  38  Vict.  c.   57,  366. 

ss.    1,    9:    see   Doe  d.   Augell  v.  (/)  Litt.  ss.  58,  72,  213,  214, 

Angell,  9  Q.  B.  328,  355—359  ;  228,  229,  572  ;  Sug.  V.  &  P.  583  ; 

Wi/lia»,.s  V.  Fott,  L.   R.    12  Eq.  Dart,  V.  &  P.  914  ;  Wms.  Real 

149.     But  in  the  case  of  mere  non-  Prop.  330,  19tli  ed. 

payment  of  the  rent  for  twelve  (y)   Spmcer^s   case,   5   Rep.    16, 

years  or  more  the  vendor's  title  18  ;  Sug.  V.  &  P.  582,  583  ;  Dart, 

■n-ill  not  have  been  affected,  though  V.  &  P.  916. 

the   arrears    recoverable  will   be  (h)  Co.  Litt.  215. 

limited  :  see  Gnoit  v.  E//i.s;  9  M.  {>)  5  Rep.    18  ;    Sug.  V.   &  P. 

&  W.  113,  126,  127;   Arch  bold  v.  583;    and   see    JFcU   v.    liKssrll, 

Sctilbj,  9  H.  L.  C.  360,  375.     As  3  T.  R.  393. 

to  the  case  in  which  a  good  title  [k]  Standen    v.     Christmas,     10 

has    been    acquired     under    the  Q.   B.    135;    Bickford  v.   Farson, 

Statute  of  Limitations  as  asrainst  5  C.  B.  920. 

the  lessee,  see  Walter  v.  Yaldin,  (/)  Stats.  36  &  37  Vict.  c.  66; 

1902,  2  K.  B.  304.  37  &  38  Vict.  c.  83  ;  38  &  39  Vict. 

('•)  [C.   16  in  Ruflhead]   s.  9  :  c.  77- 
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landlord  or  tenant  can  enforce  specific  performance,  the 
party  so  entitled  is  to  bo  treated,  in  all  Courts  liaving 
jurisdiction  to  decree  f-pecific  pcrfonuanco  of  the  con- 
tract, as  liolding  the  land  as  landlord  or  tenant  thereof 
at  J((ic  upon  the  terms  of  the  agreement  {in),  it  has 
been  decided  that,  where  land  is  lield  for  a  term  of  years 
under  a  contract  not  made  by  deed  but  specifically 
enforceable  by  the  landlord,  and  the  landlord  assigns 
the  reversion  with  the  benefit  of  the  contract,  the 
assignee  is  entitled  to  enforce  all  stipulations  by  the 
lessee  contained  in  the  contract  and  relating  to  the 
land  demised  as  effectually  as  if  such  stipulations 
had  been  expressed  in  covenants  contained  in  a  lease  by 
deed  {n). 


reversion. 


Severance  of  Where  land  has  been  let  for  a  term  of  years  and  the 
reversion  of  part  only  of  the  land  is  assigned  over,  the 
rent  is  apportionable  at  common  law  (o),  and  the 
assignee  can  sue  on  the  lessee's  covenants  under  the 
statute  of  Hen.  VIII.  with  respect  to  that  part  of  the 
land  of  which  the  reversion  has  been  assigned  to 
him  {p).  But  the  assignee  of  the  reversion  of  part  of 
lands  demised  could  not  at  common  law  take  advantage 
of  any  condition  of  re-entry  contained  in  the  lease  {q). 
By  Lord  St.  Leonards'  Act  (r)  such  an  assignee  was 
allowed  to  take  the  benefit  of  a  condition  of  re-entry 
for  non-payment  of  rent,  where  the  rent  had  been 
legally  apportioned  (-s).     And  under  the  CVmveyancing 

[m)  JJ'^akhv.  Lonsdale,  21  Ch.T).  verdict  of  a  jury:   JUiss  v.    Cul- 

9  ;  I'ltrness  v.  Jloiul,  4  Times  L.  R.  !ins,   5   B.   &  A.   87()  ;    Mai/or  of 

457;  loictfierv.  Heaver,  il  Ch.D.  Swansea  v.  Thomas,   10  Q.  B.  D. 

248,    2G4  :     Crump   v.    Temple,    7  48  ;  1  Davidson,  Picc.  Conv.  546, 

Times  L.  R.  120 ;  Foster  v.  Reeves,  4lh  ed.  ;  452,  5th  ed. 

1892,  2  Q.  B.  255.  {p)    Tuynam   v.    Piehnd,   2   B. 

(«)  Manchester   Breuery   Co.  v.  &  A.    105  ;   Badeltij  v.   Vif/urs,  4 

Coombs,  1901,  2  Ch.  608.  E.  &  B.  71  ;  Mayor  of  Suansea  v. 

(o)  2    Inst.    504.       Rent    can  Thomas,  10  Q.  B.  D.  48. 

only  be  legally  apportioned  M'ith  {(/)  Co.  Litt.  2 1 5a. 

the    consent    of    the    tenant    to  (r)  Stat.  22  &  23  Vict.  c.  35,  s.  3. 

the    apportionment,    or    by    the  (a)  See  above,  note  ('j). 
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Act  of  1881  (f)  such  an  assignee  may  take  advantage 
of  every  condition  of  re-entry  or  other  condition  (in- 
cluding, of  course,  a  condition  of  re-entry  for  breach  of 
covenant)  contained  in  the  lease,  if  the  lease  were  made 
after  the  year  1881.  If  the  lease  were  made  before  the 
year  1882,  the  assignee  of  the  reversion  of  part  of  the 
land  demised  cannot  take  advantage  of  a  proviso  for 
re-entry  on  breach  of  covenant.  Where  lands  have 
been  let  to  a  tenant  from  year  to  year,  and  the  reversion 
of  part  of  the  lands  is  assigned,  a  valid  notice  to 
quit  can  only  be  given  by  the  persons  for  the  time 
being  entitled  to  the  reversion  of  the  whole  of  the 
demised  premises,  and  the  assignee  of  the  reversion  of 
part  cannot  give  notice  to  determine  the  tenancy  as  to 
his  part  (u).  It  does  not  appear  that  in  this  respect  the 
law  has  been  altered  by  the  Conveyancing  Act  of 
1881  (.r). 

As  we  have  seen  (//),  on  the  purchase  under  an  open  Reversions  or 
contract  of  a  reversion  or  remainder  expectant  on  an  an"e9tat"of°'^ 
estate  of  freehold,  the  title  must  be  carried  back  to  the  freehold, 
instrument  creating  the  same,    whatever   be   its  date; 
and  proof  must  be  given  that  the  possession  of  the  land 
has  been  in  accordance  with  that  instrument.     The  main 
difficulty  in  establishing  the  title  to  such  interests  arises 
from  the  fact  that,  as  the  tenant  of  the  particular  estate 
is  entitled  to  the  custody  of  the  title  deeds,  no  proof  can 
be    given,   beyond   the    vendor's    affirmation,  that  the 
reversion  or  remainder  sold  has   not  been   previously 
disposed  of  by  way  of  sale  or  mortgage  (z).     Purchasers 


(t)  Stat.   U  &  4o  Vict.  c.  41,  &  Ad.  135,  141. 
s.  12.  {.>■)  Stat.  44  &  45  Vict.  c.  41, 

{i()  Prince  V.  Evans,   29  L.   T.  see  ss.  10,  12. 
N.  S.  835  ;   see  also  Doc  d.  Pri-  {ij)  Above,  pp.  82,  83. 

chitt  V.  Mitchell,  1  Brod.  &  Bing.  [z]  Wms.  Real  Prop.  463,  13th 

11  ;    Right   d.  Fisher  v.   Cuthell,  ed. ;    580,    19th  ed.      The    pur- 

5  East,  491,  498,  per  Grose,  J.  ;  chaser  can  of  course  inquire  of 

Doe  d.  Aslin  v.  Summersett,  1  B.  the  person  entitled  to  the  custody 
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of  reversIoDS  or  remainders  expectant  on  estates  for  life 
or  other  interests  conferring  the  power  of  sale  and  other 
powers  given  by  the  Settled  Land  Acts,  1882  to  1890  (a), 
take  subject  to  the  subsequent  exercise  of  such  powers 
by  the  particular  tenant,  and  their  estates  are  liable  to 
be  divested  accordingly,  and  in  the  case  of  sale  to  be 
transferred  to  the  purchase  mone}^  (b).  As  we  have 
seen  (c),  purchasers  of  such  estates  take  subject  to  the 
liability  to  pay  any  succession  or  estate  duty  which  shall 
be  charged  thereon  when  the  same  shall  fall  into  pos- 
session. But  where  such  estates  have  been  bond  fide 
sold  for  full  consideration  in  money  or  money's  worth, 
before  the  2nd  of  August,  189 1  (the  date  of  the  com- 
mencement of  the  Finance  Act,  1894),  no  other  duty 
will  be  payable,  when  the  estates  fall  into  possession, 
than  would  have  been  payable  if  that  Act  had  not 
passed  (r/) .  Sales  of  reversionary  interests  were  formerly 
liable  to  be  set  aside  in  equity  on  the  ground  of  mere 
inadequacy  of  consideration  (r).  But  this  rule  was 
abolished  by  statute  as  from  the  1st  of  January,  1868, 
since  when  no  purchase  made  bond  fide  and  without 
fraud  or  unfair  dealing,  of  any  reversionary  interest  in 
real  or  personal  estate  is  to  be  opened  or  set  aside 
merely  on  the  ground  of  undervalue  (/).  On  the  pur- 
chase of  reversionary  property,  time  is  of  the  essence  of 
the  contract  (^),  and  as  the  wearing  out  of  the  interest 

of  the  title  deeds  whether  he  is  deeds. 

aware  of  any  sale  of  the  reversion,  («)  Stats.  45  &  4G  Vict.  c.  38  ; 

and  whether  the  deeds  have  been  47  and  48  Viet.  c.    18  ;    50  &  61 

produced  at  the  request  of    the  Vict.  c.  30  ;    52  &  63  Vict.  c.  36  ; 

reversioner  with  a  view  to    any  53  &  54  Vict.  c.  69. 

sale    or    mortgage   by   him    (see  {b)  Wheelwright  v.    U'alker,   23 

above,  p.   330)  ;    but  the  person  Ch.  D.  752  ;  see  above,  pp.  313 

interrogated    is    not     bound    to  ■ — 334. 

answer,    and   an   answer   in   the  (c)  Above,  pp.  216,  239. 

negative  is  no  certain  protection,  {d)  Stat.  57  and  58  Vict.  c.  30, 

as  the  reversion  may  have  been  s.  21  (3)  ;  above,  p.  228. 

disposed   of   by  way   of   sale   or  (c)  See    2  Dart,   V.   &  P.    844 

mortgage  without  the  knowledge  sq. 

of    the    particular    tenant,    and  (/)  Stat.  31  Vict.  c.  4. 

without  production  of  the  title  (r^)  Above,  pp.   47,   49  ;   Kew- 
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of  the  particular  tenant  is  considered  equivalent  to 
perception  of  the  profits,  interest  is  payable  on  the 
purchase  money  from  the  date  of  the  contract,  if  no 
time  be  specified  for  completion  {/i) ;  or  if  a  time  be 
fixed  for  completion,  then  from  that  time  (/). 


§  C. — Srdc  of  2)t(reJij  Incorporeal  Ilercdifauioif.s. 

Upon  the   purchase  of  purely  incorporeal  heredita-  Sale  of  purely 
ments,  the  general  rule  as  to  the  title  required  to  be  hered^ta-*^ 
shown  is  the  same  as  upon  the  purchase  of  land,  that  is  ™*^^ts- 
to  say,  if  the  incorporeal  hereditament  be  sold  in  fee 
and   under  an  open    contract,  forty   years'  title,  com- 
mencing with  a  good  root  of  title,  must  be  shown  {k). 
This  applies  equally  to  the  sale  of  a  seigniory,  a  rent- 
charge,  a  profit  a  prendre,  a  franchise,  or  an  easement. 
The  exceptions  are  those  already  noted  (/)  of  the  sale  of 
tithes  or  other  property  held  under  a  grant  from  tlie 
Crown,  and  of  an  advowson.     Upon  a  contract  to  grant  Contract  to 
in  fee  a  new  incorporeal  hereditament  to  be  exercisable  p^^*  ^^ 

i  incorpoi'eal 

over  or  issue  out  of  the  grantor's  land,  such  as  a  right  hereditament 
of  way  or  a  rent-charge,  the  same  title  must  be  shown 
to  all  the  land,  which  will  be  subject  to  the  grant,  as 
upon  a  sale  thereof  {in). 

On  the  sale  of  a  rent- charge  in  fee,  besides  the  docu-  Rent-charge, 
mentary  title,  evidence  must  be  given  that  the  vendor  is 

man  v.  Rogers,  4  Bro.  C.  C.  391 ;  179  ;  Sug.  V.  &  P.  628  ;   2  Dart, 

Sug.  V.  &  P.  262  ;   1  Dart,  V.  &  V.  &  P.  712. 

P.  484.  (/i-)  See  above,  pp.  79,  and  n. 

(A)  Ex  parte  Marmhuj,  2  P.  W.  (v),  81,  87. 

410;    Child  v.  Abingdon,   1  Ves.  {l)  Above,  pp.  78,  82. 

jun.  94  ;  Champernoiine  v.  Brooke,  (m)  The  principle  of  this  is  the 

3    CI.   &   Pin.    4,   23;    Brooke  v.  same  which  was    applied   in  de- 

C/ia»ipernoicne,  4  CI.  &  Fin.  589  ;  ciding  that  one,  who   contracted 

Enraglit   v.    Fitzgerald,    2    Dr.   k  to  grant  a  lease  for  years,    was 

"War.    43,   47  ;    Vc^eij   v.   Elnood,  bound  to   show  a  good    title  to 

3  Dr.  &  War.  74,  82  ;    WalUs  v.  the  freehold  of  the  lands  to  be 

ii((rd,  5  De  G.  &  S.  429.  leased  :    above,    p.    78,    n.  [k)  ; 

(i)  Bailey  v.  Collett,    18  Beav.  Fildcs  v.  Hooker,  2  Mer.  424. 
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Perpetual 
rents,  when 
rcJeemable. 


Kpmedies 
of  owners  of 
rents. 


Covenant  to 
pay  a  reut- 
charsre. 


ill  actual  receipt  of  tlie  rout  sold,  as  iu  the  ea^e  of  a  sale 
of  ground  rents  (ii).  This  is  the  more  necessary  on  tlie 
sale  of  a  rent -charge,  in  that  such  a  rent  may  be  barred 
and  exting-uishod  after  twelve  j'ears'  non-payment 
under  the  Statute  of  Limitations  (o).  The  purchaser 
should  inquire  of  the  terre-tenant  whether  he  pays  the 
rent  in  question  to  the  vendor  (p).  Purchasers  of 
perpetual  rents,  whether  rents  service,  rents-charge  or 
rents  seek,  should  not  forget  that  a  rent  iu  fee,  not 
bt-ing  a  tithe  rent-charge  or  a  rent  reserved  on  a  sale  or 
lease  or  made  payable  under  a  grant  or  licence  for 
building  purposes,  is  redeemable  on  the  requisition  of 
any  person  interested  iu  the  land,  out  of  which  the  rent 
issue?,  at  an  amount  of  money  to  be  certified  by  the 
Board  of  Agriculture  (q).  With  regard  to  the  remedies 
to  which  a  purchaser  of  a  rent  in  fee  will  become 
entitled,  rents  seek  are  of  course  now  recoverable  by 
distress  equally  with  rents-charge  (r)  ;  owners  of  rents 
have,  since  the  abolition  of  real  actions,  been  allowed  a 
remedy  by  suing  the  terre-tenant  personally  (.s)  ;  and 
they  may  apply  to  a  Court  of  Equity  to  order  any 
arrears  of  the  rent  to  be  raised  by  sale  or  mortgage  of 
the  land,  out  of  which  it  issues,  the  granting  of  such 
relief  being  discretionary  (f).  Where  the  rent  sold  is  a 
rent-charge  in  fee  created  on  a  grant  of  land  for 
building  purposes  in  consideration  of  a  rent-charge,  it 
will  of  course  be  borne  in  mind  that  any  covenant 
contained  in  the  deed  of  grant  that  the  grantee,  his 


{>i)  Above,  p.  377. 

(o)  See  Grant  v.  l^llis,  9  M.  & 
W.  113;  De  Jieainoir  v.  Ou-e>i, 
o  Ex.  166  ;  Bmn  of  Eh/  v.  Blhs, 
2  De  G.  M.  &  G.  459,  472. 

(p)  See  above,  p.  378. 

(v)  Stats.  44  &  45  Vict.  c.  41, 
s.  45  ;  52  &  53  Vict.  c.  30,  s.  2. 

(r)  Stat.  4  Geo.  II.  c.  28,  s.  5  ; 
Wms.  Real  Prop.  416,  417,  19th 
ed. 


(.s)  Thomas  v.  Sijlvef:ter,  L.  R. 
8  Q.  B.  368  ;  Re  Blaclcbnm,  ^-c. 
Buildhiq  Socitt)/,  Ex  parte  Gra- 
ham, 42  Ch.  i).  343  ;  Searle  v. 
Cookr,  43  Ch.  D.  519  ;  Pertwee  v. 
Town.und,  1896,  2  Q.  B.  129  ;  Se 
JTerbape  Rents,  1896,  2  Ch.  811. 
The  decision  in  Thomas  v.  Syl- 
vester is  criticised  by  the  author 
in  L.  Q.  R.  xiii.  288. 

{t)  Hamhru  v.  Hamhro,  1894, 
2  Ch.  56  L 
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heirs  aud  assigns  will  pay  the  reut  or  build  on  ilio  laud 
is  only  a  persoual  covenant  and  will  not  run  with  the 
land,  either  at  law  or  in  equity,  so  as  to  he  enforceable 
against  the    grantee's  assigns  {k).     Where  on   such  a  Proviso  for  re- 
grant  the  rent-charge  and  the  grantee's  estate  have  been  ^""^^^  °^,  °°°" 

-,..,,,  p  ,      T  payment  of 

limited  by  way  of  use  to  be  executed  by  the  Statute  of  rent-charge. 

Uses(^-),  and  there  has  been  a  proviso   allowing  the 

grantor,  his  heirs  or  assigns,  on  non-payment  of  the  rent 

or  breach  of  covenant  to  re-enter  and  hold  the  land 

charged    in    fee,    it    appears,    according    to     modern 

doctrine  (//),  that  the  right  of  re-entry  is  void,  at  least 

as  regards   the    grantor's  heirs    and   assigns,  unless  it 

were  so  Hmited  that  it  must  necessarily  arise  within  the 

period  allowed  by  the  rule  against  perpetuities.     But  a 

power  given  on  such  a  grant  of  a  rent-charge  in  fee  for 

the  grantee,  his  heirs  or  assigns,  to  enter  on  the  land 

charged,  in  case  of  non-payment  of  the  rent,  and  hold 

the  land  until  all  arrears  of  the  rent  and  all  expenses 

shall  have  been  discharged,  appears  to   stand  upon  a 

different  footing.     Such  a  power  is  regarded  as  remedial 

only  and  as  being  part  of  the  estate  which  the  grantee 

has  in  the  rent ;  and  whether  the  power  be  conferred  in 

express  words  or  by  virtue  of  the  44th  section  of  the 

Conveyancing  Act  of  1881  (~),  there  appears  to  be  no 

good  reason  for  supposing  that  the  same  is  invalid,  if 

not  limited  to  arise  within  the  period  allowed  by  the 

rule  against  perpetuities  (r/).     Here  the  reader  may  be  Release  of 

reminded  that,  before  the    13th'  of  August,   1859,  a  5;xb-;/tto''a 

release  by  the  owner  of  a  rent-charge  of  part  of  the  rent-charge. 

(«)  Haywood  V.  Brumu-lck,  £;c.  p.   216.     See  below,  Chap.  XII. 

BnUdinfj  Society,  8  Q.  B.  D.  403  ;  Sect.  3. 

AHutcrbcrry  v.  Oldham,  29  Ch.  D.  (j)  Stat.  44  &  45  Vict.  c.  41. 

"50.  [a)  IlavirgiU  v.  JIarc,  Cro.  Jac. 

ix)  Stat.  27  Hen.  VIII.  c.  10.  510;  Sugd.  Gilb.  Uses,  178,  179; 

LiBwis  on  Perpetuities,  618;  Da- 

(y)  Dunn  v.  Flood,  25  Ch.  D.  vidson,  Prec.  Conv.  vol.  ii.  part  i 

629,    28    Ch.    D.    586,    592;    He  f,{)S,    511,    and    notes,    4th    ed.  ; 

IIolUs's  Hospital  and  Hague's  Con-  Gray,  Rule  against  Peri^etuities 

tract,  1899,  2  Ch.  540,  554;  Gray,  ^  303,  p.  216.     See  below,  Chap! 

Rule  against  Perpetuities,  $  303,  XII.  Sect.  3. 

w.  25 
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lands,  out  of  wbicli  the  rent  issued,  had  the  effect  of 
entii-ely  extinguishing  the  rent-charge  {h).  Since  then, 
if  such  a  release  he  made,  the  right  only  to  recover  any 
part  of  the  rent-charge  out  of  the  lands  released  is 
barred ;  and  the  lands  not  included  in  the  release 
remain  liable,  not  to  the  whole  rent-charge,  but  only  to 
a  part  thereof  proportionate  to  their  value  (c). 

Registration  No  registration  is  required  to  perfect  in  any  way  the 
charo-e  where  grant  of  a  rent  in  fee  or  in  tail.  But  an  annuity  or 
necessary.  rent-charge  granted,  otherwise  than  by  marriage  settle- 
ment or  will,  for  a  life  or  lives  or  for  any  estate 
determinable  on  a  life  or  lives,  must  be  registered  in 
the  Centrftl  Office  of  me^uproiinoGettft  against  the 
name  of  the  person,  whose  estate  is  intended  to  be 
affected,  otherwise  the  same  will  not  affect  any  lands, 
tenements  or  hereditaments,  as  to  purchasers,  mortgagees 
or  creditors  (f/).  Purchasers,  however,  who  take  with 
notice  of  such  annuities  or  rent-charges,  are  bound  by 
them  in  equity,  although  they  be  not  registered  (f) . 
Rent-charges  coming  within  the  definition  of  a  land 
charge  contained  in  the  Land  Charges  Act,  1888,  and 
created  after  that  year,  must  be  duly  registered  at  the 
Office  of  Land  Registry,  or  they  will  be  void  as  against 
a  purchaser  for  value  of  the  land  charged,  or  any 
interest   therein  (/).      And   similar  rent-charges  pre- 

(5)  Litfc.  ss.  222,  224;  Dennett  (e)  Greaves  y.  Toficld,  14  Ch.  D. 

V.    Fasa,    1    Bing.    N.    C.    388;  563. 

Wms.  Real  Prop.  425,  19th  ed.  (/)  Stat.  51  &  52  Viet.  c.  51, 

(c)  Stat.  22  &  23  Vict.  c.  35,  8.12.    By  sect.  4,  "land  charge" 

s.  10  ;  Booth   V.  Smith,   14   Q.  B.  means  a  rent,  or  annuity  or  prin- 

D.  318.  cipal  moneys  payable  by  instal- 

{d)  Stat.    18   &   19  Vict.  c.  15,  ments,    or    otherwise,    with    or 

es.    12,    14,    pas.sed    26th    April,  without  interest,  charged  other- 

1855,  and  applying  to  annuities  wise    than   by   deed   upon    land 

or  rent- charges  granted  after  the  under  the  provisions  of  any  Act 

passing  of  the  Act.     The  regis-  of    Parliament    for  securing    to 

tration  was  formerly  required  to  any   person    either    the    moneys 

be  made  in  the  Court  of  Common  spent  by  him,  or  the  costs,  charges 

Pleas ;  see   stat.    42   &   43  Vict.  and  expenses   incurred    by   him 

c.  78 ;  R.  S.  C.  1883,  Ord.  LXI.  under  such  Act,  or  the  moneys 
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viously  created  but  assigned  by  act  inter  vivos  after 
that  J  ear  must  be  duly  registered  at  the  Office  of  Land 
Eegistry.  For  the  same  Act  further  provides  that, 
after  the  expiration  of  one  year  from  the  first  assign- 
ment made  by  act  inter  vivos  after  the  year  1888  of  a 
similar  rent-charge  previously  created,  the  person 
entitled  thereto  shall  not  be  able  to  recover  the  same  as 
against  a  purchaser  for  value  of  the  land  charged,  or 
any  interest  therein,  unless  the  charge  be  so  registered 
before  the  completion  of  the  purchase  {(j) .  The  rent- 
charges,  to  which  these  provisions  apply,  are  mainly 
those  created  under  the  Improvement  of  Land  Act, 
1864(7^),  or  other  Land  Improvement  Acts(/).  By 
the  Improvement  of  Land  Act,  1899  (/,■),  rent-charges 
created  either  before  or  after  that  Act  under  the 
Improvement  of  Land  Act,  1864,  or  any  special 
Improvement  Act,  shall  be  recoverable,  as  regards  any 
instalment  accruing  due  after  the  year  1899,  by  the 
like  remedies  as  are  provided  by  the  Conveyancing  Act 
of  l.'>81  in  respect  of  rent-charges  thereafter  created, 
and  not  otherwise.  This  appears  to  preclude  the  owners 
of  such  rent-charges  from  recovering  such  arrears  by 
personal  action  against  the  terre-tenant  under  the 
doctrine  laid  down  in  Thomas  v.  Sylvester  {/).  When 
a  rent-charge  sold  is  of  such  a  kind  that  it  requires 
registration,  the  conveyancer  advising  the  purchaser 
should  of  course  inquire  whether  the  necessary  registra- 
tion was  duly  made.     If  not,  he  should  object  to  the 

advanced   by   him   for   repaying  s.   13.     By  sect.   4,   in    this  Act 

the  moneys  spent,  or  the  costs,  "purchaser  for  value"  includes 

charges  and  expenses  incurred  by  a  mortgagee  or   lessee  or   other 

another  person  under  the  autlio-  person    who    for   valuable    con- 

rity    of    an    Act   of    Parliament,  sideration  takes  any  interest   in 

and   a   charge    under    the    35th  land  or  a  charge  on  land, 
section    of    the   Land    Drainage  (h)  Stat.  27  &  '28  Vict.  c.  114. 

Act,  1861,  or  under  the  29th  sec-  (i)   See  Wms.  Real  Prop.  124, 

tion  of  the  A'jrricultirral  Holdings  19th  ed. 

(England)    Act,    1883,   but  does  (k)  Stat.  62   &  63  Vict.  c.  46, 

not  include  a  rate  or  scot.  s.  3. 

isr)  Stat.  51   &  52  Vict.  c.  51,  (/)  Above,  p.  384,  n.  (s). 

25  (2) 
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title,  unless  the  defect  should  he  removahle  hj  subsequent 
registration,  as  it  might  he  if  since  the  grant  of  the  rent- 
charge  there  had  been  no  dealing  for  value  with  the 
land  charged. 

Tithe  rent-  An  impropriate  tithe  rent-charge,  being  of  course  a 

°  '  rent- charge  in  commutation  of  tithes  (m),  is  subject  to 

the  rules  already  mentioned  as  to  proof  of  title  on  the 

Lands  sold  as  sale  of  tithes  (>;).  And  when  lands  are  sold  as  tithe- 
free  owing  to  the  merger  of  the  tithe  rent-charge 
therein  (o),  the  title  to  the  tithes  prior  to  the  merger 
must  be  shown  in  the  absence  of  stipulation  to  the 
contrary.  If  the  tithes  should  have  been  merged  more 
than  forty  years  before  the  sale,  the  grant  of  the  tithes 
from  the  Crown  and,  apparently,  the  instrument  of 
merger  must  still  be  produced  (p).  If  lands  be  sold  as 
tithe-free,  and  the  exemption  be  alleged  to  arise  from 
other  cause  than  merger  (q),  the  facts  giving  rise  to  the 
exemption  must  be  strictly  proved  (>■) .  And  if  land 
sold  as  tithe-free  should  not  be  free  from  tithe,  the 
purchaser  wall  not  be  compelled  to  take  the  title  (s). 

Advowson.  The  length  of  title  which  must  be  shown  on  a  sale  of 


{m)  Wms.  Real  Prop.  434,  436, 
IQth  ed. 

(w)  Above,  p.  82. 

(o)  A  tithe  rent-charge  can  only 
be  merged  by  the  execution  of 
some  instrument  under  stats.  6  & 
7  Will.  IV.  c.  71,  s.  71;  1  &  2 
Vict.  c.  64;  2  &  3  Vict.  c.  62, 
8.  1 ;  9  &  10  Vict.  c.  73,  ss.  18, 
19.  It  does  not  merge  by  the 
mere  fact  of  the  union  in  the 
same  person  of  the  estate  in  the 
land  and  in  the  tithes  :  Shelford 
on  Tithes,  292,  n.,  3rd  ed. 

(p)  Sug.V.  &P.  367;  1  Dart, 
V.  &  P.  29.5,  ;5th  ed. ;  336,  6th  ed. 
But  any  instrument  purporting  to 
merge  any  tithes  or  rent-charge, 
and  executed  with  the  consent  of 
the  Tithe  Commissioners  before 


the  passing  of  stat.  9  &  10  Vict. 
c.  73,  s.  19  (26th  August,  1846), 
is  valid  and  effectual  to  merge 
the  tithes,  although  the  person 
purporting  to  merge  the  tithes 
had  no  estate  therein  :  IValker  v. 
Bentley,  9  Hare,  629.  The  pro- 
duction of  such  an  instrument 
appears,  therefore,  to  be  sufficient 
proof  of  the  merger  of  the  tithe. 

(17)  See  Burton's  Compendium, 
ch.  6,  sect.  4 ;  stats.  2  &  3  Will.  IV. 
c.  100;  4  &  5  Will.  IV.  c.  83; 
Salkeld  V.  Johnston,  1  Mac.  &  G. 
242. 

(r)  Dart,  V.  &  P.  401,  402, 
1201,  n.  [q) ;  above,  p.  141,  and 
n.  (»•). 

(.v)  Eer  V.  Clohury,  Sug.  V.  & 
P.  321 ;  Binks  v.  Rokchy,  2  Swanst. 
222. 
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an  advowson  under  an  open  contract  has  been  already 
noticed  (f).  On  the  sale  of  an  advowson,  the  abstract 
of  title  should  be  accompanied  with  or  comprise  a  list 
of  the  presentations  made  during  the  time  for  which 
title  has  to  be  deduced,  so  as  to  show  that  enjoyment 
has  gone  along  with  the  title  {u) .  The  purchaser  should 
verify  this  list  of  presentations  by  examination  of  the 
bishop's  institution  book  or  diocesan  register  of  institu- 
tions, the  entry  in  which  is,  next  to  the  presentation 
itself  (if  in  writing),  good  evidence  of  the  presenta- 
tion (.r).  The  law  relating  to  the  sales  of  advowsons  is 
now  regulated  by  the  Benefices  Act,  1898  {//).  Prior 
to  that  Act,  an  advowson  was  as  freely  saleable  and 
transferable  as  any  other  real  property,  subject  only  to 
the  laws  by  which  any  presentation  made  to  an  eccle- 
siastical benefice  in  consideration  of  any  profit  or  benefit 
was  void  as  simoniacal  (;:).  With  respect  to  this,  the 
following  distinctions  were  established : — It  was  not 
simoniacal  for  any  person,  whether  layfiian  or  clerk,  to 
purchase  an  advowson,  either  in  fee  or  for  any  less 
estate,  while  the  church  was  full ;  and  the  conveyance 
on  such  a  purchase  would  carry  with  it  the  right  of  next 
presentation,  however  immediate  were  the  prospect  of  a 
vacancy  at  the  time  of  sale,  provided  that  the  vacancy 
were  not  occasioned  by  some  agreement  or  arrangement 
between  the  parties  {a).  And  if  a  clerk  so  purchased  an 
estate  in  fee  or  for  life  in  an  advowson,  he  might  present 
himself    to    the    living  {b) .      But    any   agreement   or 

(t)  Above,  p.  82.  pp.  100,  101. 

(«)  Sug.  V.  &  P.  367 ;    1  Dart,  {>/)  Stat.  61  ct  62  Vict.  c.  48. 

V.  &  P.  a34  ;   1   Davidson,  Prec.  {z)  Barret  v.   Glubb,  2  W.   Bl. 

Conv.  527,  4th  ed.  ;  439,  5th  ed.  1052  ;  Fox  v.  Chester,  3  Bli.  N.  S. 

{x)  See    TiUard  v.   Shebheare,  2  123  ;  Exeter  v.  Marshal!,  L.  R.  3 

Wils.  K.  B.366.    The  register  ap-  H.  L.  17,  45,  52;    JFakh  v.  Lin- 

pears  to  be  such  a  public  document  cohi,   L.  R.    10   C.  P.  518  ;    see 

as  is  admissibl' an  evidence  on  mere  Bac.  Abr.  Simony, 

production  from  its  proper  cus-  (a)  See  preceding  note, 

tody:    1   Phillimore,  Eccl.  Law,  (h)  See  Wahli  v.  Lincoln,  Ij.B,. 

354,   355,  2nd  ed.  ;  R.  v.  Bishoi)  10   C.   P.   518  ;    Lowe   v.    Cheater, 

of  Ely,  8  B.  &  C.  112  ;  see  above,  10  Q.  B.  D.  407. 
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arrangement  between  the  parties  to  the  sale  of  an 
advowson  for  causing  the  living  to  become  vacant  was 
simouiacal ;  and  a  presentation  made  upon  any  vacancy 
so  caused  was  void,  and  the  right  of  presentation  for  the 
next  turn  became  forfeited  to  the  Crown  (c) .  A  sale  of 
an  advowson  made  while  the  church  was  vacant  did  not 
carry  with  it  the  right  of  next  presentation  (d) ,  but  was 
in  other  respects  perfectly  valid  and  passed  the  right  of 
presentation  for  all  subsequent  turns.  And  if  an 
advowson  were  sold  and  conveyed  while  the  church  was 
full  and  at  the  same  time  a  simoniacal  arrangement 
were  made  for  causing  a  vacancy,  the  next  presentation 
only  was  forfeited  to  the  Crown,  and  the  conveyance 
was  otherwise  good  and  passed  the  right  of  presentation 
for  the  succeeding  turns  (e) .  And  the  sale  of  the  right 
of  next  presentation  only  was  valid  if  made  while  the 
church  was  full  (/),  though  not  if  it  were  vacant ;  but 
a  clerk  was  prohibited  from  purchasing  a  next  presenta- 
tion in  order  to  present  himself  to  the  living  ((/). 

Benefices  Act,       By  the  Benefices  Act,  1898  (//),  a  transfer  of  a  right 
^^^^'  of   patronage  of   a  benefice  shall  not  be  valid  unless 

(1)  it  is  registered  in  the  prescribed  manner  (/)  in  the 
registry  of  the  diocese  within  one  montli  from  the  date 
of  the  transfer,  or  within  such  extended  time  as  under 
special  circumstances  the  bishop  may  think  fit  to  allow  ; 

(2)  it  transfers  the  whole  interest  of  the  transferor  in  the 
right  except  as  thereinafter  provided  ;  and  (3)  more  than 
twelve  months  have  elapsed  since  the  last  institution  or 
admission  to  the  benefice.     The  expression  fraiisfcr  here 


(c)  Stat.    31   Eliz.  c.  6,  s.   5  ;  (/)  Fox  v.  Chc^frr,  3  Bli.  N.  S. 

Abbott,  C.  J.,  Fox  V.   C/iesfer,  2  123. 

B.  &  C.  635,  660;  Cripps'  Laws  {ff)  Stat.  12  Anne,  st.  2,  c.  12, 

of  the  Church,  47o,  476,  6th  ed.  s.  2. 

{d)  Alston  V.  Atlai/,  7  A.  &  E.  (h)  Stat.  61  &  62  Vict.  c.  48, 

289.  s.  1  (1). 

(e)    Greenwood    v.     London,     5  (i)  See  Benefices  Rules,  1898, 

Taunt.  727.  W.  N.  7th  Jan.  1899. 
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includes  auy  conveyance  or  assurance  passing  or  creating 
any  legal  or  equitable  interest  inter  tiros,  and  any  agree- 
ment for  such  conveyance  or  assurance ;  but  does  not 
include  a  transfer  on  marriage,  death,  or  bankruptcy,  or 
otherwise  by  operation  of  law,  or  a  transfer  on  the 
appointment  of  a  new  trustee  where  no  beneficial  inte- 
rest passes  (A-).  And  nothing  in  this  enactment  shall 
prevent  the  reservation  or  limitation  in  a  family  settle- 
ment of  a  life  interest  to  the  settlor,  or  in  a  mortgage 
the  reservation  of  a  right  of  redemption  (/).  The  Act 
also  invalidates  {in)  any  agreement  for  any  exercise  of 
a  right  of  patronage  of  a  benefice  in  favour  or  on  the 
nomination  of  any  particular  person,  and  any  agree- 
ment on  the  transfer  of  a  right  of  patronage  of  a 
benefice  for  the  resignation  of  a  benefice  in  favour  of 
any  person.  Any  conveyance  either  of  an  advowson  or 
a  next  presentation  must  now  conform  with  the  require- 
ments of  this  Act  or  it  will  be  invalid.  The  second 
requirement  imposed  by  the  Act  appears  to  invalidate 
sales  or  grants  by  the  owners  of  an  advowson  (»)  of  the 
next  presentation  or  any  less  estate  or  interest  than  the 
whole  fee  simple  in  the  advowson  ;  except  only  by  way 
of  reservation  or  limitation  in  a  family  settlement  of  a 
life  interest  to  the  settlor,  or  of  reservation  in  a  mort- 
gage of  an  equity  of  redemption.  And  it  is  to  be  noted 
that,  even  in  a  family  settlement,  only  the  limitation  of 
a  life  interest  to  the  settlor  is  allowed  ;  so  that  the 
limitation  of  an  advowson  by  a  settlor  entitled  in  fee 
simple  to  himself  in  tail  or  to  others  for  any  estate  in 
tail,  for  life,  or  for  any  term  of  years,  appears  to  be 

(A-)  Sect.  1  (6).  right  of  patronage  of  the  bene- 

[l)  Sect.  1  (7).  fice,  unless  it  be  proved  that  the 

(w)  Sect.  1  (3).    By  sect.  2  (la),  transfer  was  not  effected  in  view 

a  bishop  may  refuse  to  institute  of  the  probability  of  a  vacancy 

or  admit  a  presentee  to  a  benefice  within  such  year. 
if  at  the  date  of  the  vacancy  not  («)  The  right  of  next  presen- 

more  than  one  year  has  elapsed  tation    obviously  remains   trans- 

since  a  transfer  as  defined  by  the  ferable  where   it  constitutes  the 

first  section  of  this  Act  of  the  whole  interest  of  the  transferor. 
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Prohibition  invalid.  The  Act  also  provides  (o)  that  it  shall  not  be 
advowsoifs  by  lawful  to  offer  for  sale  by  public  auction  an}^  rig-lit  of 
auction.  patronage,  except  in  the  case  of  an  advowson  to  be  sold 

in  conjunction  with  any  manor,  or  with  an  estate  in 
land  of  not  less  than  one  hundred  acres  situate  in  the 
parish  in  which  the  advowson  is  situate,  or  in  an 
adjoining  parish  and  belonging  to  the  same  owner  as 
the  advowson. 


Bight  of  Upon  the  sale  of  an  advowson  when  the  church  is 

peruUng  '°^     ^^^^1?  ^^^6  legal  right  to  present  on  the  next  vacancy 

completion  of    remains  with  the  vendor  until  the  sale  be  completed  by 

adTowson.        conveyance  {p)  ;  but  in  equity  the  right  of  presentation 

belongs  to  the  purchaser  as  from  the  date  of  the  contract 

for  sale,  subject  to  the  condition  of  his  accepting  the 

title.     If,  therefore,  a  vacancy  occur  before  completion, 

the   purchaser,   having    first   accepted    the   title,   may, 

require  the  vendor  to  present  to  the  living  such  person 

as   the   purchaser   may   select  (q) .     But  if  the   living 

became  vacant  by  the  promotion  of  the  incumbent  to 

the  bishopric  of  a  see  in  England,  the  Crown  is  entitled 

to  present  for  that  turn  (/•). 

Devices  When  an  advowson  or  a  next  presentation  was  sold 

on^le^m^^^^  ^^    expectation    of   an    early  avoidance   of   the  living, 

expectation  of  various  devices  were  resorted  to  in  order  to  protect  the 

a  vacancy.        purchaser  in  case  the  expected  avoidance  did  not  take 

place.     Thus  it  v^'as  sometimes  provided  in  the  contract 

for  sale  that  the  purchase  money  should  on  completion 

be  deposited  with  trustees  to  be  paid  over  to  the  vendor 

if  the  vacancy  occurred  within  a  specified  time,  but 


(o)  Sect.  1  (2),  whereby  also 
any  person  offering  any  right  of 
patronage  for  sale  by  auction  in 
contravention  thereof,  or  bidding 
at  any  such  sale,  is  rendered  liable 
on  summary  conviction  to  a  fine 
not  exceeding  100/. 

{ij)  17  Vin.  Abr.  Presentation, 
319,  pi.  11. 


(q)  Fox  V.  Chester,  3  Bli.  N.  S. 
123, 155 — 157  ;  Nicfiol.sonv.Knapp, 
9  Sim.  326  ;  Doirluig  v.  Maguire, 
LI.  &  G.  t.  Plunk.  1,  30;  Green- 
ahicley.  Dare,  17  Beav.  502. 

(r)  Grocers  Co.  v.  Archhp.  of 
Cantcrhurxj,  3  Wils.  K.  B.  214, 
232,  233  ;  R.  v.  Eton  College,  8  E. 
&  B.  GIO. 
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otherwise  to  be  returned  to  the  purchaser  and  the  ad- 
vowson  to  be  reconvej'ed  to  the  vendor  (-s).  Or  it  was 
stipulated  that  the  rcndor  should  pay  interest  on  the 
purchase  money  from  the  date  fixed  for  completion 
until  the  benefice  should  become  vacant  {t)  ;  and  such  a 
stipulation  was  held  not  to  be  void  as  simoniacal  on  the 
sale  of  an  advowson,  where  the  vendor  w'as  not  the 
incumbent  (»).  Or  it  was  agreed  that  the  vendor  should 
re-purchase  the  advowson,  if  the  living  were  not  avoided 
within  a  certain  time.  But  now,  by  the  Benefices  Act, 
1898  [jc),  ni\j  agreement  on  the  transfer  of  a  right  of 
patronage  of  a  benefice  either  (i)  for  re-transfer  of  the 
right,  or  (ii)  for  postponing  payment  of  any  part  of  the 
consideration  for  the  transfer  until  a  vacancy  or  for  more 
than  three  months,  or  (iii)  for  payment  of  interest  until  a 
vacancy  or  for  more  than  three  months,  or  (iv)  for  any 
payment  in  respect  of  the  date  at  which  a  vacancy 
occurs,  shall  be  invalid. 


§  7. — Sale  of  Charity  Lands. 

On  the  sale  of  any  hereditaments  which  are  or  have  Charity  lands, 
been  subject  to  any  charitable  uses  or  trusts  (?/),  there 
are  two  main  points  to  be  considered  by  the  conveyancer 
advising  on  the  title ;  first,  whether  the  hereditaments 
were  duly  assured  in  accordance  with  Part  II.  of  the 
Mortmain  and  Charitable  Uses  Act,  1888  (::),  or  the 
statutes   now   replaced   by  that  enactment  {a),  to   the 


(,s)    Davidson,      Prec.      Conv.  able  Trusts,  Chap.  I.;   1   Jarm. 

vol.  ii.  part  i.  30,  35,  4th  ed.  Wills,  166,  5th  ed. 

{t)    Davidson,      Prec.      Conv.  {z)  Stat.  51    &  r«2  Viet.  c.  42, 

vol.   ii.   part  i.    37,  41,  4th  ed.  ;  amended  by  54  &  55  Vict.  c.  73. 
1  Key  &  Elphinstone,  Prec.  Conv.  {a)   Stats.    9    Geo.    II.    c.    36 

632,  n.,  4th  edit.  (commonly  called  the   Mortmain 

(«)   Siveet  V.    Merediih,    3  Giff.  Act)  ;   9  Geo.  IV.  c.  85  ;   24  &  25 

610,  8  Jur.  N.  S.  637.  Vict.  c.  9  ;  25  &  26  Vict.  o.  17 ; 

(.r)  Stat.  61   &  62  Vict.  c.  48,  27  &  28  Vict.  c.  13;  29  &  30  Vict, 

s.  1  (3).  c.  57 ;  31  «&;  32  Vict.  c.  44  :  34  & 

(y)  As  to  what  uses  or  trusts  35  Vict.   c.    13  ;    35    &  36  Vict, 

are  charitable,  see  Tudor's  Charit-  c.  24. 
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charitable  uses  on  which  it  is  aUoged  that  tliey  are  or 
were  heki ;  and  secondly,  whether  any  conveyance 
of  such  hereditaments  agreed  by  the  contract  of  sale  to 
be  made  or  purported  to  be  made  by  any  of  the  docu- 
ments of  title  is  or  was  subject  to  the  restrictions 
imposed  by  the  29th  section  of  the  Charitable  Trusts 
Amendment  Act,  1855  (b),  and  if  so,  whether  the  condi- 
tions thereby  imposed  have  been  complied  with.  The 
first  of  these  requirements  must  also  be  observed  on  the 
purchase  of  any  hereditaments  to  be  assured  to  any 
charitable  uses.  Besides  which,  if  the  title  should 
comprise  a  convej^anee  to  a  corporation  for  charitable 
purposes,  it  must  be  ascertained  that  the  same  w^as  made 
in  conformity  with  the  law  of  conveyance  to  a  corpora- 
tion into  mortmain,  now  contained  in  Part  I.  of  the 
Mortmain  and  Charitable  Uses  Act,  1888. 

Requisites  of  By  Part  II.  of  the  Mortmain  and  Charitable  Uses 
l^e^of  knd  ^^^'  ^^^^  (^)>  subject  to  the  savings  and  exceptions  in 
to  charitable  the  Act  contained,  and  to  the  amendments  now  made  (d) 
as  stated  below  with  respect  to  assurances  by  will,  every 
assurance  (e)  of  land  to  or  for  the  benefit  of  any  charit- 
able uses  is  void  (/),  unless  made  in  accordance  with 
the  requirements  of  the  Act.  These  are  that  the 
assurance  must  be  made — (1)  by  deed  (2)  executed  in 
the  presence  of  at  least  two  witnesses  (3)  twelve 
months  at  least  before  the  assuror's  death  (g)  and 
(4)  enrolled  in  the  Central  Office  of  the  Supreme 
Court  within  six  months  after  the  execution  thereof; 
and  (5)  must  be  made  to  take  effect  in  possession  for 
the   charitable    use    intended    immediately   from    the 

(b)  Stat.  18  &  19  Viot.  c.  124.         this  term,  stat.    51    &   52   Vict. 

{c)  Stat.  51   &  52  Vict.  c.  42,       c.  42   s^  10  ■ 

V  (/)  See  C/iiircher  V.  Jlariin,  i2 


uses 


8.  4 


{d)   By   Stat.    54    &    55    Vict.  ;.   Including  in  those  twelve 

c.  73 ;  see  p.  402,  below.  months  the  days  of  the  making 

(r)  See,   for    the  definition   of       of  the  assurance  and  of  the  death. 
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making  thereof,  and  (6)  must,  except  as  in  the  Act 
provided  (/«),  be  without  any  power  of  revocation,  reser- 
vation, condition  or  provision  for  the  benefit  of  the 
assuror  or  any  person  claiming  under  him.  The  first 
and  second  of  these  requirements  do  not  apply  to 
assurances  of  land  of  copyhold  or  customary  tenure  (/). 
The  third  requirement,  whereby  any  assurance  of  laud 
to  any  charitable  uses  may  become  void  by  reason  of 
the  assuror's  death  witliin  a  year  after  the  execution 
thereof,  is  not  imposed  on  assurances  of  land  made  in 
good  faith  for  full  and  valuable  consideration ;  and  this 
is  equally  the  case  whether  such  consideration  be 
actually  paid  upon  or  before  the  making  of  the  assur- 
ance, or  be  reserved  or  made  payable  to  the  vendor  or 
any  other  person  by  way  of  rent,  rent-charge  or  other 
annual  payment  in  perpetuity,  or  for  any  term  of 
years  or  other  period,  with  or  without  a  right  of  re-entry 

(/?)  By  sect.  4  (4),  the  assurance,  or  any  instrument  forming  part 
of  the  same  transaction,  may  contain,  all  or  any  of  the  following  pro- 
visions ;  so,  however,  that  they  reserve  the  same  benefits  to  persons 
claiming  under  the  assuror  as  to  the  assuror  himself,  namely — 

(i.)  The  grant  or  reservation^  of  a  peppercorn   or   other  nominal 

rent ; 
(ii.)  The  grant  or  reservation  of  mines  or  minerals ; 
(iii.)  The  grant  or  reservation  of  any  easement ; 

(iv.)  Covenants  or  provisions  as  to  the  erection,  repair,  position,  or 
description  of  buildings,  the  formation  or  repair  of  streets  or 
roads,  drainage  or  nuisances,  and  covenants  or  jirovisions  of 
the  like  nature  for  the  use  and  enjoyment  as  well  of  the  land 
comprised  in  the  assurance  as  of  any  other  adjacent  or 
neighbouring  land ; 
(v.)  A  right  of  entry  on  non-payment  of  any  such  rent  or  on  breach 

of  any  such  covenant  or  provision  ; 
(vi.)  Any  stipulations  of   the   like  nature  for  the  benefit  of   the 

assuror,  or  any  person  claiming  under  him. 
By  sect.  4  (5),  if  the  assurance  is  made  in  good  faith  on  a  sale  for 
full  and  valuable  consideration,  that  consideration  may  consist  wholly 
or  partly  of  a  rent,  rent-charge,  or  other  annual  payment  reserved  or 
made  payable  to  the  vendor,  or  any  other  person,  with  or  without  a 
right  of  re-entry  for  non-payment  thereof  :   see  also  sect.  10  (iv.). 

These  enactments  replace  stat.  24  &  25  Vict.  c.  9,  s.  1  (passed  17th 
May,  1861),  by  which  exceptions  were  first  introduced  to  the  rule  of 
stat.  9  G-eo.  II.  c.  36,  that  the  assurance  must  be  without  any  provi- 
sion for  the  benefit  of  the  grantor.  This  must  not  be  forgotten  in 
considering  the  efi'ect  of  assurances  to  charitable  uses  made  before 
that  date. 

(i)  See  stat.  51  &  52  Vict.  c.  42,  s.  4  (6). 
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Assurance  by 
registered 
dispositicin 
uuder  the 
Land  Transfer 
Acts. 


Enrolment  of 
separate 
deed  of  trust. 


Power  to 
enrol  inslru- 
ments  not 
enrolled 
■within  due 
time. 


for  non-payment  thereof,  or  partly  paid  and  partly 
reserved  as  aforesaid  (A).  Any  assurance  of  land,  wlucli 
is  by  the  Act  required  to  be  made  by  deed,  may  be 
made  by  a  registered  disposition  under  the  provisions 
of  the  Land  Transfer  Acts,  1875  and  1897,  and  if  so 
made  shall  be  exempt  from  the  requirements  of  the 
Act  of  1888  as  to  execution  in  the  presence  of  witnesses 
and  as  to  enrolment  (/).  And  enrolment  is  not  required 
of  an  assurance  of  land  tr)  or  for  the  benefit  of  any 
charitable  uses,  if  those  uses  are  declared  by  a  separate 
instrument,  but  in  such  case  that  separate  instrument 
must  be  enrolled  in  the  Central  Office  within  six  months 
after  the  making  of  the  assurance  of  the  land  (;/,!). 
Where  any  such  assurance  or  instrument  has  not  been 
duly  enrolled  within  the  requisite  time,  the  High  Court 
of  Justice,  or  the  officer  having  control  over  the  enrol- 
ment of  deeds  in  the  Central  Office,  is  empowered  to 
order  or  cause  the  same  to  be  subsequently  enrolled ;  but 
this  power  is  only  exercisable  where  the  Coiu-t  or  officer 
is  satisfied,  first,  that  the  omission  to  enrol  in  proper 
time  has  arisen  from  ignorance  or  inadvertence,  or 
through  the  destruction  or  loss  of  the  document  {ii)  ; 
and,  secondly,  that  the  assurance  was  of  a  nature  to  be 
validated  under  the  enabling  enactment  in  that  behalf. 
This  provides  that  if  the  assurance  to  be  validated  was 
made  in  good  faith  and  for  full  and  valuable  considera- 
tion, and  was  made  to  take  effect  in  possession  imme- 
diately from  the  making  thereof  without  any  power  of 
revocation,  reservation,  condition,  or  provision,  except 
such  as  is  authorised  by  the  Act  (o) ,  and  if,  at  the  time  of 
the  application  for  enrolment,  possession  or  enjoyment 


(k)  See  sects.  4  (7),  10  (iv.),  re- 
placing stats.  9  Geo.  II.  c.  36, 
8.  2  ;  27  &  28  Vict.  c.  13,  s.  4. 

{1}  Stat.  51  &  52  Vict.  c.  42,  s.  9. 

(m)  Stat.  51  &  52  Vict.  c.  42, 
s.  4  (6),  replacing  24  &  25  Vict. 


c.  9,  8.  2. 

(w)  In  such  case  some  copy  or 
abstract  thereof,  or  some  subse- 
quent instrument  by  which  the 
trusts  sufficiently  appear,  may  be 
enrolled. 

(o)  Above,  p.  395,  n.  (/(). 
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was  held  under  the  assurance,  then  such  subsequent 
enrolment  shall  have  the  same  effect  as  if  it  had  been 
made  within  the  requisite  time  ;  but  such  subsequent 
enrolment  shall  not  give  any  validity  to  the  assurance 
if  at  the  time  of  such  application  any  proceeding  for 
setting  aside  the  assurance  or  for  asserting  any  right 
founded  on  the  invalidity  of  the  assurance  is  pending, 
or  any  decree  or  judgment  founded  on  such  invalidity 
has  been  obtained  (/?).  Where  an  assurance  of  land  to 
any  charitable  uses  has  not  been  executed  in  the  pre- 
sence of  two  witnesses,  or  has  otherwise  failed  to  comply 
with  the  requirements  of  the  Act,  except  only  in  respect  No  power  to 

^  ,  .  T  amend  other 

of  want  of  due  enrolment,  there  is  no  power  subse-  defects  than 

quently  to  amend  the  defect  and  the  assurance  remains  ^j^  g°[  ^^' 

altogether  void  (q).     And  an  assurance  failing  to  comply  rpj^^  assurance 

with  the  requirements  of  the  Act  is  equally  void  whether  ^yill  be  void 
.  p  ;  1       though  the 

the. intended  charitable  uses  or  trusts  appear  Irom  the  charitable 

assurance  itself,  from  some  separate  instrument  or  from  ^^jg^i^^gg^  ^°* 
other  circumstances  ;  so  that  if  the 'trustees  of  a  charity 
buy  land  with  money  belonging  to  the  charity  and  take 
a  conveyance  to  themselves,  not  disclosing  their  trust, 
the  conveyance  will  be  void  unless  made  in  accordance 
with  the  Act.  And  it  must  not  be  forgotten  that  con- 
veyances of  land  to  a  charity  for  valuable  consideration 
are  void,  as  well  as  voluntary  conveyances,  if  not  made 
in  accordance  with  the  statutory  requirements  (r).  If, 
however,  the  grantees  under  any  assurance  which  is 
void  for  non-compliance  with  the  present  or  former 
Mortmain  Act  (s)  should  have  entered  into  possession 
of  the  land  purported  to  be  thereby  assured,  and  re- 


{p)  Stat.  51  &  52  Vict.  c.  42,  thorn,  2  B.   &  A.  96,  101  —  103; 

8.  5,  replacing  35  &  36  Vict.  c.  24,  Doe  d.  Preece  v.  Hoivelh,  2  B.  & 

s.  13  ;  29  &  30  Vict.  c.  57.  Ad.   744  ;    A.-G.   v.   Gardner,    2 

,  .  cj      TT--  ;  7  T,  ii.  T    T>  DeGr.  «&S.  102  ;  A.-G.  \.  Miinro, 

,  i?)  ^^-f  J^^f'^>>'^-^f^'^-^-  ^h.   122;   BmtiHff  v.   Sarffent,   13 

n^%.    a'    ^  ^-  ■''  Ch.  D.   330  ;   Webster  x.Southey, 

^'^-  ^-  ^-  36  Ch.  D.  9. 

(>•)  See  Boe  d.  JFeUard  v.  Eaw-  (s)  Above,  p.  393,  notes  («,  a). 
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The  charity 
may  gaiu  title 
under  the 
Statutes  of 
Limitation. 

To  what 
interests  in 
land  the  Act 
extends. 


Assurance  of 
personal 
estate  to  be 
laid  out  in 
purchase  of 
land  for  a 
charity. 


iiiained  in  such  possession  long  enougli  for  the  assuror's 
title  to  be  extinguished  under  the  Statutes  of  Limita- 
tion (f),  they  will  have  a  good  title  to  the  land  (m). 
The  above-mentioned  restrictions  of  the  Mortmain  and 
Charitable  Uses  Act,  1888  {x),  and  the  Mortmain  Act 
of  George  II.  {//)  were  imposed  on  the  assurance  to  any 
charitable  uses  not  only  of  land,  but  also  of  any  tene- 
ments or  hereditaments,  corporeal  or  incorporeal,  of 
whatsoever  tenure,  and  any  estate  or  interest  therein. 
This  had  the  effect  of  prohibiting  the  assurance  to  such 
uses,  except  in  conformity  wath  the  statutory  require- 
ments, of  money  secured  by  mortgage  of  land  and 
other  property  commonly  called  impure  personalty  (::). 
But  now  by  the  Mortmain  and  Charitable  Uses  Act, 
1891  {a),  the  provisions  of  the  Act  of  1888,  relating  to 
the  assurance  of  land  to  charitable  uses,  apply  only  to 
land  and  tenements  and  hereditaments,  corporeal  or 
incorporeal,  of  any  tenure,  and  no  longer  extend  to 
money  secured  on  land  or  other  personal  estate  arising 
from  or  connected  with  land.  By  the  Act  of  1888,  as 
by  that  of  George  II.,  every  assurance  (b)  of  personal 
estate  to  be  laid  out  in  the  purchase  of  laud  to  or  for 
the  benefit  of  any  charitable  uses,  was  subjected  to  the 
like  restrictions  as  were  thereby  imposed  on  the  assur- 
ance of  land  to  such  uses  (c)  ;  but  with  respect  to  the 
assurance  by  will  of  personal  estate  for  such  purposes, 
the  law  is  now  altered  by  the  Act  of  1891  (d)  as  stated 
below. 


{f)  stats.  3  &  4  Will.  IV.  c.  27  : 
37  &  38  Vict.  c.  57. 

(m)  See  A.-G.  v.  Gardner,  2 
De  G.  &  S.  102  ;  A.-G.  v.  Muriro, 
ib.  122  ;  Churcher  v.  Martin,  42 
Ch.  D.  312. 

{x)  Stat.  51  &  52  Vict.  c.  42, 
s.  10  (iii.). 

[y)  Stat.  9  Geo.  II.  c.  36. 

(;)  See  Wms.  Pers.  Prop.  443, 
444,  15th  ed.  ;  1  Jarm.  Wills, 
177,  5th  ed. 

(«)  Stat.  54  &  55  Vict.  c.  73, 


s.  3. 

[h)  See  above,  p.  394,  n.  (c). 

(r)  Except  that  the  transfer  of 
stock  in  the  public  funds  for  such 
pxirposcs  is  not  rtipiiredtobemade 
by  deed  executed  in  the  presence 
of  two  witnesses  or  to  be  enrolled, 
and  remains  valid  unless  the 
transferor  die  within  six  months 
thereafter:  stat.  51  &  52  Vict. 
c.  42,  8.  4. 

{(l)  Stat.  54  &  55  Vict.  c.  73, 
8.  7  ;  see  p.  403,  below. 
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Part  III.  of  the  Mortmain  and  Charitable  Uses  Act,  Exemptions 
1888,  makes  the  following  exemptions  from  the  provi-  requirements 
sions  of  Part  II.  of  the  Act : —  of  the  Mort- 

(1.)  An  assurance  of  land,  or  personal  estate  to  be  ™^^^ 
laid  out  in  the  purchase  of  land,  to  or  in  trust 
for  any  of  the  Universities  of  Oxford,  Cam- 
bridge, London,  Durham,  and  the  Victoria 
University,  or  any  of  the  colleges  or  houses  of 
learning  within  any  of  those  Universities,  or 
to  or  in  trust  for  any  of  the  Colleges  of  Eton, 
Winchester,  and  Westminster,  for  the  better 
support  and  maintenance  of  the  scholars  only 
upon  the  foundations  of  those  last-mentioned 
colleges,  or  to  or  in  trust  for  the  warden, 
council,  and  scholars  of  Keble  College  (e) . 

(2.)  An  assurance,  otherwise  than  by  will,  to  trustees 
on  behalf  of  any  society  or  body  of  persons 
associated  together  for  religious  purposes  or 
for  the  promotion  of  education,  art,  literature, 
science,  or  other  like  purposes,  of  land  not 
exceeding  two  acres  for  the  erection  thereon 
of  a  building  for  such  purposes,  or  any  of 
them,  or  whereon  a  building  used  or  intended 
to  be  used  for  such  purposes,  or  any  of  them, 
has  been  erected,  so  that  the  assui'ance  be 
made  in  good  faith  for  full  and  valuable 
consideration  (/'). 

(3.)  An  assurance  by  deed  of  land  of  any  quantity 
or  an  assm-ance  by  will  of  land  of  the  quantity 
therein  mentioned  (r/)  for  the  purposes  only  of 

(e)  Stat.    51    &   52  Vict.  c.  42,  c.  44,  s.  I.     Such  assurance  may, 

s.   7    (i.),    replacing   9    Geo.   II.  however,  be  enrolled,  if  thought 

c.  36,  8.  4,  except  as  to  London,  fit. 

Durham  and  Victoria  Universities  (ff)  Not  exceeding  twenty  acres 

and  Keble  College  :  see  Tudor's  f^r  any  one  public  park,  two  acres 

Charitable  Trusts,  42G— 428,  3rd  »          ^                ,  ,•                            I 

J                                                  '  tor  any  one  public  museum,  and 

'(/)  Stat.  51  &  52  Vict.  c.  42,       one  acre  for  any  one  school-house: 
8.  7  (ii.),  replacing  31  &  32  Vict.       stat.  51  &  52  Vict.  c.  42.  s.  6  (3). 
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a  puLlic  park,  a  school-house  for  an  elementary 
school,  a  public  museum  (//),  or  an  assurance 
by  will  of  personal  estate  to  be  applied  in  or 
towards  the  purchase  of  land  for  all  or  any 
of  the  same  purposes  only  ;  provided  that  a  will 
containing  such  an  assurance,  and  a  deed  con- 
taining such  an  assurance  and  made  otherwise 
than  in  good  faith  for  full  and  valuable  con- 
sideration, must  be  executed  not  less  than 
twelve  months  before  the  death  of  the  assuror, 
or  be  a  reproduction  in  substance  of  a  devise 
made  in  a  previous  will  in  force  at  the  time  of 
such  reproduction,  and  which  was  executed 
not  less  than  twelve  months  before  the  death 
of  the  assuror,  and  must  be  enrolled  in  the 
books  of  the  Charity  Commissioners  within 
six  months  after  the  death  of  the  testator,  or 
in  case  of  a  deed  the  execution  of  the  deed  {i). 
(4.)  Where  by  any  statute  in  force  any  provision 
repealed  by  the  Act  of  1888  is  excluded  either 
wholly  or  partially  from  application  or  is 
applied  with  modification,  in  every  such  case 
the  corresponding  provision  of  that  Act  shall 
be  excluded  or  applied  in  like  extent  or  man- 
ner (A-).  This  refers  to  the  cases  in  which 
exemption  from  all  or  some  of  the  restrictions 
imposed  by  the  Mortmain  Act  of  George  II. 
has  been  granted  by  statute  in  favour  either 


(/i)  See  8.  6  (4)  for  the  defini-  local  authority  for  any  purpose 

tion  of  these  terms.  for  -which  such  authority  is  em- 

(j)  Stat.    51    &   52  Vict.  c.  42,  powered  by  any  Act  of  Parlia- 

s.  6,  replacing  34  &  35  Vict.  c.  13,  ment    to  acquire   land,    without 

and  aL'-oexemjiting  the  assurances  the  requirement  that  an   assur- 

therein  mentioned  from  the  op-  ance  not  made  for  full  valuable 

oration  of  Part  I.  of  the  Act:  see  consideration  must  be  executed 

above,  p.  394.  not    less     than    twelve     months 

By  stat.    55  Vict.   c.    11,   this  before  the  assuror's  death, 

exemption   is    extended    to    any  (/.)  Stat.   61   &  52  Vict.  c.  42, 

assurance  by  deed  of  land  to  a  s.  8. 
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of  particular  charitable  institutions  or  bodies 
or  of  assurances  for  certain  particular  pur- 
poses (/). 
Besides  these  exemptions,  it  was  considered  that  the 
Mortmain  Act  of  Greorge  II.  (m)  had  no  application  in 
case  of  land,  which  was  already  in  mortmain  by  reason 
of  its  being  lawfully  vested  in  a  corporation  ;  and  it 
was  decided  on  this  ground  that  the  convej'ance  of  land 
to  cliaritable  uses  by  an  ecclesiastical  or  an  eleemosynary 
corporation  was  not  subject  to  any  of  the  restrictions 


(0  SeeTudor's  Charitable  Trusts,  429—439,  Srd  ed.  ;  1  Jarm.  Wills, 
202—204,  5th  ed.  ;  Index  to  Statutes,  Mortmain,  2,  3.  With  regard 
to  particular  charitable  institutions  specially  authorized  by  statute  to 
take  lands,  where  these  are  corporations,  it  must  be  considered  whether 
they  are  exempted  from  the  provisions  of  Part  I.  only  of  the  Mortmain 
and  Charitable  Uses  Act,  1888  (above,  p.  394),  or  whether  thej^  have 
been  granted  a  dispensation  from  the  restrictions  imposed  by  Part  II. 
of  the  Act :  see  Nethcrsole  v.  School  for  Indigent  Blind,  L.  R.  11  Eq.  1  ; 
Cheater  v.  Chester,  L.  R.  12  Eq.  444  ;  cf.  I'erring  v.  Trail,  L.  R.  18 
Eq.  88.  As  to  assurances  for  particular  charitable  purposes,  there 
are  numerous  instances  iu  which  the  Legislature  has  exempted  the 
assurance  of  land  or  of  limited  quantities  of  land  for  objects  regarded 
as  laudable  from  all  or  some  of  the  requirements  of  Part  II.  of  the 
Act  of  1888,  and  also  from  the  provisions  of  Part  I.  of  the  Act. 
Amongst  these  are  the  augmentation  of  benefices,  the  building  of 
churches  (see  Tudor's  Charitable  Trusts,  434  sq.,  Srd  ed.),  the  provi- 
sion of  public  recreation  grounds  (stat.  22  Vict.  c.  27),  and  of  dwellings 
for  the  working  classes  in  populous  places  (stat.  53  &  54  Vict.  c.  16), 
and  the  acquisition  of  land  by  institutions  for  promoting  technicil  and 
industrial  instruction  and  training  (stat.  55  &  56  Vict.  c.  29,  s.  10). 
Other  instances,  in  which  also  tenants  for  life  or  other  limited  owners 
are  empowered  to  convey  the  whole  estate  in  the  land  for  the  charitable 
purpose  in  question  are  the  provision  of  sites  for  schools  (stats.  4  &  5 
Vict.  0.  38  ;  7  &  8  Vict.  c.  37  :  12  &  13  Vict.  c.  49  ;  14  &  15  Vict, 
c.  24  ;  15  &  16  Vict.  c.  49),  for  literary,  scientific  and  like  institutions 
(stat.  17  &  18  Vict.  c.  112),  and  for  places  of  worship  or  burial  (stats. 
30  &  31  Vict.  c.  133  ;  36  &  37  Vict.  c.  50  ;  45  &  46  Vict.  c.  21).  Also, 
by  stat.  33  &  34  Vict.  c.  34,  the  investment  on  mortgage  of  land  of 
any  money  held  by  any  corporation  or  trustees  for  any  public  or 
charitable  purpose  is  exempted  from  the  restrictions  now  contained  in 
Part  II.  of  the  Mortmain  Act  of  1888,  and  also  from  any  forfeiture 
for  alienation  of  land  into  mortmain  :  but  in  every  case  in  which  the 
equity  of  redemption  of  the  premises  comprised  in  any  such  security 
shall  become  liable  to  foreclosure  ^r  otherwise  barred  or  released,  the 
same  shall  thenceforth  be  held  in  trust  to  be  sold  and  converted  into 
money,  and  shall  be  sold  accordingly  ;  and  in  any  proceedings  for 
redeeming  or  enforcing  such  security  the  decree  shall  direct  (iu  default 
of  redemption)  a  sale  and  not  foreclosure. 

(w)  Stat.  9  Geo.  II.  c.  36. 

w.  26 
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Gift  of  land 
by  will  to  a 
chaiity. 


imposed  by  that  Act  (//)•  And  following  the  sph'it  of 
these  decisions,  it  was  further  held  that,  when  land  had 
been  once  duly  assured  into  mortmain  by  reason  of  its 
having  been  vested  in  trustees  for  charitable  purposes, 
the  conveyance  thereof  to  other  trustees  or  to  another 
charity  did  not  fall  witliin  the  purview  of  the  same 
Mortmain  Act,  and  needed  not  to  be  made  with  any  of 
the  formalities  therein  prescribed  (o).  And  as  the 
Mortmain  and  Charitable  Uses  Act,  1888  {p),  is  mainly 
a  Consolidation  Act  (7),  it  is  thought  that  the  exemp- 
tions so  established  apply  equally  under  the  present  law. 

The  Mortmain  Acts  obviously  prohibited  the  gift  by 
■will  to  a  charity  of  any  interest  in  land  {>').  But  by 
the  Mortinain  and  Charitable  Uses  Act,  1891  (.s),  land 
may  be  assured  by  will  to  or  for  the  benefit  of  any 
charitable  use.  In  sucli  case,  however,  the  land  is,  as 
a  rule,  required  to  be  sold  within  one  year  from  the 
death  of  the  testator,  or  such  extended  period  (/)   as 


{n)  Walker  v.  Richardson,  2 
M.  &  W.  882  ;  A.-G.  v.  Glyn,  12 
Sim.  84. 

(o)  AshtoH  V.  Jones,  28  Beav. 
460. 

[p)  Stat.  51  &  52  Vict.  c.  42  : 
see  the  title. 

{fj)  Cousolidation  Acts,  which 
are  Acts  passed  for  the  purpose 
of  expressing  existing  stettutc  law 
in  a  new  form,  are  construed  on 
principles  different  from  those 
which  govern  the  construction 
of  statutes  enacting  new  law  or 
codifying  the  existing  common  or 
judge- made  law.  Thus  the 
provisions  of  Consolidation  Acts 
are  considered  to  be  retrospective, 
contrary  to  the  general  rule  ap- 
plicable to  other  statutes  :  Ex  p. 
Todd,  19  Q.  B.  D.  186,  195,  199  ; 
they  are  construed  with  reference 
to  the  state  of  law  which  existed 
at  the  time  when  the  euact- 
ments  consolidated  were  origin- 
ally passed  :  Jli/chell  v.  Simpson, 
25  Q.  B.  D.  183  :  and  their  eon- 


stmction  will  be  determined  by 
the  cases  decided  upon  the 
construction  of  the  original  en- 
actments:  Pie  Bud(/ett,  1894,  2 
Ch.  557  ;  Re  Richard,  1894,  3  Ch. 
704  ;  J^orton  v.  Dnvinon,  1899,  1 
Q.  B.  401  ;  The  Heather  Bell,  1901, 
P.  143,  272. 

(;■)  Above,  p.  394. 

(s)  Stat.  54  &  55  Vict.  c.  73 
(passed  5th  August,  1891),  s.  5  ; 
see  Re  Bridqer,  1894,  1  Ch.  297  ; 
Re  Hume,  1895,  I  Ch.  422.  The 
Act  only  applies  to  wills  of  tes- 
tators dying  after  the  passing 
thereof  (sect.  9),  and  is  not  to 
limit  or  affect  the  exemptions 
contained  in  Part  III.  of  the 
Mortmain  and  Charitable  Uses 
Act,  18h8  (above,  p.  t99),  or  to 
apply  to  any  land  or  personal 
estate  to  be  laid  out  in  the  purchase 
of  laud  acquu'ed  under  any  assur- 
ance to  which  such  exemptions 
or  any  of  them  apply  (sect.  10). 

(/)  See  Re  Sidebottom,  li;01,  2 
Ch.  1. 
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may  be  determined  by  the  High  Court,  a  Judge  thereof 
at  chambers,  or  the  Charity  Commissioners  (it)  ;  and  if 
such  time  shall  expire  without  completion  of  the  sale  of 
the  laud,  it  shall  forthwith  vest  in  the  official  trustee 
of  charity  lands,  and  the  Charity  Commissioners  shall 
take  all  necessary  steps  for  the  sale  or  the  completion  of 
the  sale  thereof  [v).  And  the  assurance  by  will  of  any 
personal  estate  to  be  laid  out  in  the  purchase  of  laud  to 
or  for  the  benefit  of  any  charitable  uses  is  no  longer 
rendered  void ;  for  the  Act  provides  that  any  personal 
estate  so  assured  shall  be  held  to  or  for  the  benefit  of 
the  charitable  uses  specified  as  though  there  had  bee^  no 
direction  to  lay  it  out  in  the  purchase  of  land  (,r).  But 
the  High  Court,  a  Judge  thereof  at  chambers,  or  the 
Charity  Commissioners  may,  if  satisfied  that  any  land 
assiu-ed  by  will  to  or  for  the  benefit  of  any  charitable 
uses  or  proposed  to  be  purchased  out  of  personal  estate 
by  will  directed  to  be  laid  out  in  the  purchase  of  land 
is  required  for  actual  occupation  for  the  purposes  of  the 
charity,  and  not  as  an  investment,  by  order  sanction 
the  retention  or  acquisition,  as  the  case  may  be,  of  such 
land  {>/).  As  we  have  seeu  (s),  the  Act  also  exempted 
money  secm-ed  on  land  or  other  personal  estate  arising 
from  or  connected  with  land  from  the  requirements  of 
the  Act  of  1888  {a),  thus  allowing  for  the  future  the 
bequest  to  charities  of  impure  personalty.  It  has  been 
held  that,  where  land  is  devised  to  trustees  on  trust  to 
sell  the  same  and  hand  over  the  j)roceeds  of  the  sale  to 
a  charity,  the  bequest  to  the  charity  is  of  personal 
estate  arising  from  land,  and  the  case  is  governed  by 
the  last  mentioned  provision  of  the  Act  of  1891,  and 
not  by  the  provisions  .(h)  relating  to  the  devise  of  land 


(h)  See  note  (v)  ,  above.  (i/)    Sect.    8;    see   He  Hi/land, 

{>■)  Sect.  6  ;  Jie  Eylaiul,   1903,  1903,  1  Ch.  467,  474. 

1  Ch.  467.  {z)  Above,  p.  398. 
{x)  Sect.  7  ;  &ee  Re  Sutton,  1901,  («)  Sect.  3. 

2  Ch.  640.  {b)  Sects.  5.  6,  8,  above. 

26  (2) 
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to  or  for  the  benefit  of  any  charitable  use.  In  siicli 
case,  therefore,  the  land  is  not  required  to  be  sold  within 
a  year  after  the  testator's  death ;  and  the  time  for 
exercising  the  trust  for  sale  is  decided  by  the  rules 
generally  applicable  to  such  trusts  (c)  ;  but  the  trustees 
are  bound  to  sell  within  a  reasonable  time,  and  cannot, 
with  tlie  consent  of  the  charity,  postpone  the  sale 
indefinitely  {(/). 


Restriction 
on  the  sale, 
mortgaore,  or 
leasing  of 
charity  lands 


By  sect.  29  of  the  Charitable  Trusts  Amendment 
Act,  1855  (r),  it  shall  not  be  lawful  for  the  trustees  or 
persons  acting  in  the  administration  of  any  charity  to 
make  or  grant,  otherwise  than  with  tlie  express  author- 
ity of  Parliament,  under  any  Act  already  passed  or 
"which  ma}^  hereafter  be  passed,  or  of  a  Court  or  Judge 
of  competent  jurisdiction,  or  according  to  a  scheme 
legally  established,  or  with  the  approval  of  the  Board 
of  Charity  Commissioners,  any  sale,  mortgage,  or  charge 
of  the  charity  estate,  or  any  lease  thereof  in  reversion 
after  more  than  three  years  of  any  existing  term,  or  for 
any  term  of  life,  or  in  consideration  wholly  or  in  jjart 


(c)  Above,  p.  2G8. 

(d)  He  Wilkinson,  1902,  1  Ch. 
841;  Ite  Sidelotlom,  1902,  2  Ch. 
389  ;  see  also  Re  Syland,  1903, 
1  Ch.  467. 

{e)  Stat.  18  &  19  Vict.  o.  124, 
passed  14th  August,  1855.  Ac- 
cording to  the  previous  law  the 
alienation  of  charity  lands  was 
not  absolutely  prohibited,  but 
was  liable  to  be  set  aside  if  not 
provident  and  beneficial  to  the 
charity.  And  a  sale  or  other 
alienation  of  charity  lands  might 
well  be  made  under  the  direction 
of  the  Court  of  Chancery,  or  by 
the  trustees  of  a  charity  acting 
under  express  powers  conferred 
by  the  author  of  the  trust.  But 
if  a  sale  or  other  disposition  of 
charity  lands  were  made  by  the 
trustees  without  the  authority  of 
the   Court  or  any  such   express 


powers,  the  burden  lay  on  the 
purchaser  or  other  person  taking 
under  the  disposition  of  proving 
that  the  transaction  was  provi- 
deut  and  beneficial  to  the  charity  ; 
and  if  he  failed  to  establish  this 
the  disposition  would  be  set 
aside,  unless  the  defence  of  pur- 
chase for  value  without  notice  of 
the  trust  or  of  the  Statute  of 
Limitations  could  be  maintained. 
iiee  A.-G .  v.  IFavrcn,  2  Swanst. 
291,  302;  A.-G.  \.  Hmujerford, 
2  CI.  &  Fin.  357  ;  A.-G.  v.  Brct- 
tingham,  3  Beav.  91  ;  A.-G.  v. 
South  Sea  Co.,  4  Beav.  453  ;  Mag- 
dalen Colleqe,  Oxford  v.  A.-G.,  6 
H.  L.  C.  189,  205,  213  ;  Re  Auk- 
ton  Charity,  22  Beav.  288  ;  Re 
Clergy  Orphan  Corp.,  1891,  3  Ch. 
145,  164  ;  Re  3la.son\<<  Orphanage 
and  London  and  North  WedternRail. 
Co.,  1896,  1  Ch.  54,  59,  603,  604. 
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of  any  fine,  or  for  any  loriii  of  j-ears  exceeding-  tw-t-nty- 
one  years.  It  is  held  that  this  eaactment  absolutely 
prohibits  any  disposition  of  charit}^  lands  in  contraven- 
tion of  the  restrictions  thereby  imposed  (./)  ;  and  any 
such  disposition  is  altogether  void  (g).  And  it  has 
been  held  that  the  expressions  in  the  Act  authorising 
alienation  under  a  scheme  legally  established  relate 
only  to  schemes  for  the  administration  of  charities  made 
under  the  jurisdiction  in  that  behalf  inherited  by  the 
High  Court  from  the  Court  of  Chancery  or  conferred 
by  the  Charitable  Trusts  Acts  (//)  ;  so  that  the  trustees 
of  charities  are  no  longer  at  liberty  to  exercise  express 
powers  of  alienation  conferred  on  them  by  the  author  of 
the  trust,  except  in  accordance  with  the  restrictions  of 
the  Act  of  1855  {i).  The  word  "  charity  "  in  this  Act 
includes  every  institution  in  England  or  Wales  endowed 
for  charitable  purposes,  but  not  any  charity  or  institu- 
tion expressly  exempted  from  the  operation  of  the 
Charitable  Trusts  Act,  1853  ;  and  the  Act  of  1855  does 
not  extend  to  any  case  excepted  by  sect.  62  of  the  Act 
of  1853  from  the  operation  thereof  (/.•).  These  ex- 
ceptions are  stated  in  the  note  (/),  and  regard  must  of 

(/)  He  Mason's  Orphanage,  ^-c,  ed. ;   stats.  16  &   17  Vict.  c.  137, 

1896,  1  Ch.  54,  596 ;  Fell  v.  OJH-  ss.  28,  29,  32,  43 ;  23  &  24  Vict. 

cial  Trustee  of  Charity  Lands,  1898,  c.  13fi,  s.  2. 
2  Ch.  44.  ,n    T.     ,r        ,     .      , 

^Ba.>,or   V.    Parry,    1891,    2  ^sil, tcf ataQ?!'^''^"^''^'  *"' 

(A)  See      Tudor's      Charitable  (/.)  Stat.  18  &  19  Vict.  c.  124, 

Trusts,   88  sq.,  128,  132,  sq.,  3rd       ss.  47,  48. 

(/)  By  sect.  62  of  the  Charitable  Trusts  Act,  1853,  this  Act  shall 
not  extend  to — 

(1)  The  Universities  of  Oxford,  Cambridge,  London  or  Durham,  or 

any  college  or  hall  in  the  said  Universities  of  Oxford,  Cam- 
bridge and  Durham  ;    or  to 

(2)  Any  cathedral  or  collegiate  church  ;  or  to 

(3)  Any  building  registered  as  a  place   of   meeting   for   religious 

worship   with  the  Registrar- General  of  Births,   Deaths  or 
Marriages   in  England   or   Wales,  and  bond  fide  used  as  a 
place  of  meeting  for  religious  worship  (see  stats.    18  &  19 
Vict.  c.  81,  s.  9  ;   32  &  33  Vict.  c.  110,  s.  15)  ;  or  to 
(1)  The  Commissioners  of  Queen  Anne's  Bounty ;  or  to 

(5)  The  British  Museum  ;  or  to 

(6)  Any  friendly  or  benefit  society  or  savings  bank  ;  or  to 
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course  be  had  to  tliem  in  advising  on  the  title  to  any 
land  sold  by  charity  trustees. 


(7)  Any  institution,  establishment,  or  society  for  religious  or  other 

charitable  purposes,  or  the  auxiliary  or  branch  associations 
connected  therewith,  wholly  muintainfd  by  roluiiUiry  contribu- 
t'wHS  ;  or  to 

(8)  Any  bookselling  or  pubKshing  business  carried  on  by  or  under 

the  direction  of  any  society  wholly  or  partially  exempted 
from  this  Act,  so  far  as  such  business  is  or  shall  be  carried 
on  by  means  of  voluntary  contributions  only,  or  the  capital 
or  stock  of  such  business ;  and 

(9)  Where  any  chnrity  is  momtained  pnrthj  by  riAnnfnry  suhscriptlona 

and  partly  by  income  arising  from  any  cudou-nnnt,  the  powers 
and  provisions  of  the  Act  shall,  with  rcsijcct  to  such  charity, 
extend  and  apjily  to  the  income  from  endowment  ouly,  to 
the  exclusion  of  voluntary  subscrijjtions,  and  the  application 
thereof ;  and  no  donation  or  bequest  unto  or  in  trust  for  any 
such  charity  as  last  aforesaid,  of  which  no  special  application 
or  appropriation  shall  be  directed  or  declared  by  the  donor 
or  testator,  and  which  may  legally  be  applied  by  the  govern- 
ing or  managing  body  of  such  charity  as  income  in  aid  of 
the  voluntary  subscriptions,  shall  be  subject  to  the  jurisdic- 
tion or  control  of  the  Board  of  Charity  Commissioners  or  the 
powers  or  provisions  of  this  Act ;  and  no  portion  of  any  such 
donation  or  bequest  as  last  aforesaid,  or  of  any  voluntary 
subscription,  which  is  now  or  shall  or  may  from  time  to  time 
be  set  apart  or  appropriated  and  invested  by  the  governing 
or  managing  body  of  the  charit}',  for  the  iiurpose  of  being 
held  and  applied  or  expended  for  or  to  some  defined  and 
specific  object  or  purpose  connected  with  such  charity,  in 
pursuance  of  any  rule  or  resolution  made  or  adopted  by  the 
governing  or  managing  body  of  such  charity,  or  of  any 
donation  or  bequest  in  aid  of  any  fund  so  set  apart  or  appro- 
priated for  any  such  object  or  purpose  as  aforesaid,  shall  be 
subject  to  the  jurisdiction  or  control  of  the  said  Board  or  the 
powei's  or  provisions  of  this  Act ;  and 

(10)  Nothing  in  this  Act  shall  subject  the  funds  or  property  of 

any  missionary  or  other  similar  society,  or  the  missionaries, 
teachers,  or  officers  of  such  society,  or  of  any  branch  thereof, 
which  funds  or  property  shall  not  be  within  the  limits  of 
England  or  Wales,  to  the  jurisdiction  of  the  said  Board  : 
Provided  always,  that  the  said  exemption  shall  not  extend  to  any 
cathedral,  collegiate,  chapter,  or  other  schools.     See  also  sect.  GQ. 

It  has  been  held  that,  by  charities  wholly  maintained  by  voluntary 
contributions,  it  is  intended  to  describe  charities  which  have  no  invested 
endowment  yielding  an  income  for  their  support,  but  are  dependent 
on  the  gifts  ot  the  benevolent,  whether  lecurrent  or  o 'casional,  and 
whether  inter  vivos  or  by  will.  With  regard  to  charities  main- 
tained partly  by  voluntary  subscriptions  and  partly  by  income  arising 
from  any  endowment,  it  has  been  held  that  the  income  of  any  endow- 
ment prima  facie  means  income  derived  from  any  invested  funds ; 
that  in  the  case  of  such  charities,  bequests  and  donations  for  the 
general  purposes  of  the  charity,  which  may  be  lawfully  applied 
as  income  consistently  with  the  terms  of  the  gift,  are  exeii.pt 
from   the   operation   of   the   Acts ;    and   that    such    gifts    and    the 
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Under   the    Charitable    Trusts   Act,    18-V3  (iii),   tlie  Dispositions 
Charity    Commissioners    may   authorise   the    sale,    ex-  ifndsTy 
change,  mortgage  (n),  or  leasing  of  charity  lands,  where  autliority  of 
advantageousto  the  charity;  and  leases,  sales,  exchanges,  Commis-  ^ 
and  other  transactions  so  authorised  shall  have  the  like  '^^'^^^''s- 
effect  and  validity  as  if  they  had  been  authorised  by 
the  express  terms  of  the  trust  affecting  the  charity  (o). 
Thus,  where  express  powers  of  alienation  have  not  been 
conferred  on  the  trustees  of  charity  lands,  the  Charity 
Commissioners    may    authorise    provident    dispositions 
thereof  (p)  ;  and  where  such  express  powers  have  been 
conferred,  the  approval  of  the  Charity  Commissioners  is 
generally  necessary  to  their   exercise  (q).     Where  the 
title  to  any  land  sold  depends  on  any  disposition  of 
charity  lands,  to  which  the  authority  or  approval  of  the 
Charity  Commissioners  is   necessary,  the  order  of   the 
Commissioners  giving  such  authority  or  approval  should 
be  abstracted  and  produced ;  and  if  this  be  not  done, 
the  order  should  be  inquired  for,  and  in  default  of  the 
production  of  such  an  order,  objection  should  be  taken 
to  the  title.     The  order  of  the  Charity  Commissioners 

income  thereof  are  not  brought  within  the  operation  of  the  Acts 
by  being  invested,  even  in  the  purchase  of  land.  So  that  in  the  case 
of  the  last-mentioned  charities,  land  bought  by  the  trustees  with  the 
produce  of  such  g'fts  can  be  disposed  of  without  the  consent  of  the 
Charity  Commissioners,  and,  further,  appears  to  be  alienable  by 
the  trustees  at  their  discretion  without  subjecting  the  purchaser 
to  the  burden  of  proving  that  the  alienation  was  beneficial  to  the 
charity  ;  above,  p.  404,  n.  {(:■)  ;  see  lie  Cleryy  Orphan  Corporation, 
1894,  3  Ch.  ]4o,  150,  154;  Ro-jnl  Society  of  London  and  Thompson,  17 
Ch.  D.  407  ;  Finnis  to  Forbea,  24  Ch.  D.  587,  591  ;  Be  Gilchrist  Educa- 
tional Trust,  1895,  1  Ch.  367  ;  lie  Stockport,  ^-c.  Schools,  1898,  2  Ch. 
687  ;  see  also  Corporation  of  Sons  of  Clergy  and  Skinner,  1893,  1  Ch. 
178  ;  sod  qnaire  whether  this  case  is  consistent  with  Jte  Mason'' s 
Orphanage,  ^-c,  1896,  1  Ch.  54,  596. 

{m)  Stat.  16  &  17  Vict.  c.  137,  dispositions  (above,  p.  404,  n.  {>■)) 
ss.  21,  24.  remains;  but  under  the  Charit- 

(«)  See  also  stats.  18  &  19  Vict.  able  Trusts  Act,  1853,  no  appli- 
c.  124,  s.  30  ;  23  &  24  Vict.  c.  136,  cation  can  be  made  to  the  Court 
B.  15.  for  such  purpose  without  the  cer- 

(o)  Stat.  16  &  17  Vict.  c.  137,  tificate  of  the  Charity  Commis- 
8.  26.  sioners :  stat.  16  &  17  Vict.  c.  137, 

{p)    The    jurisdiction    of    the       8.  17. 
High    Court   to    authorise    such  [q)  Above,  p.  405. 
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authorising  a  disposition  of  charity  lands  does  not  of 
course  operate  as  a  conveyance  of  the  legal  estate  therein ; 
that  must  be  duly  assured  in  order  to  give  effect  to  the 
disposition  authorised  {>•).  Such  assurance  may  bo  made 
either  by  the  person  or  all  the  persons  seised  of  the 
legal  estate,  or  else  under  sect.  12  of  the  Charitable 
Trusts  Act,  1869  (.s),  providing  that,  where  the  trustees 
or  persons  acting  in  the  administration  of  any  charity 
have  power  to  determine  on  any  sale,  exchange,  parti- 
tion, mortgage,  lease,  or  other  disposition  of  any  property 
of  the  charity,  a  majority  of  those  trustees  or  persons 
who  are  present  at  a  meeting  of  theu'  body  duly  con- 
stituted and  vote  on  the  question  shall  have  and  be 
deemed  to  have  always  had  full  po\ver  to  execute  and 
do  all  such  assurances,  acts  and  things  as  may  be  requisite 
for  carrying  any  such  sale,  exchange,  partition,  mort- 
gage, lease,  or  disposition  into  effect,  and  all  such 
assurances,  acts  and  things  shall  have  the  same  effect  as 
if  they  were  respectively  executed  and  done  by  all  such 
trustees  or  persons  for  the  time  being  and  by  the  official 
trustee  of  charity  lands.  This  section  appears  to  be 
applicable  where  the  power  of  determining  on  a  sale  or 
other  disposition  of  the  charity  lands  has  been  conferred 
on  the  trustees  by  order  of  the  Charity  Commissioners ; 
and  it  enables  the  majority  of  the  trustees  to  convey  the 
les'al  estate  in  the  land,  whether  the  same  be  vested  in 
the  whole  number  of  trustees  or  in  the  official  trustee  of 
charity  lands  (f).  But  where  the  title  to  any  land  sold 
depends  on  an  assm-ance  executed  under  this  section, 
proof  must  be  given  that  the  persons  who  executed  the 
same  were  the  majority  of  those  present  at  a  meeting  of 
their  body  duly  constituted  and  voting  on  the  question  (ii) . 

(r)  Mortgagees  of  charity  lands,  (*)  Stat.  32  «&:  33  Vict.  c.  110. 

however,   are    generally  satisfied  (c)    gee   stats.    16    &    17   Vict, 

with  the  provision  for  repayment  ^        y 

made   by   the    Charity   Coramis-  '  _  ' 

sioners' Order :  see  Tudor 'sChari-  ".  124,  s.  15. 
table  Trusts,  486,  487,  3rd  ed.  {><)   1  Dart,  V.  &  P.  329. 
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As  the  Charitable  Trusts  Act,  1869  (x),  is  to  be  con- 
strued as  one  with  the  Charitable  Trusts  Acts,  1853  and 
1855,  it  does  not  appear  to  apply  in  eases  excepted  from 
the  operation  of  these  Acts  {//).  In  such  cases,  therefore, 
all  persons  seised  of  the  legal  estate  in  the  charity  lands 
must  concur  in  executing-  any  assurance  thereof.  Where 
any  land  sold  has  been  held  by  a  succession  of  charity 
trustees,  of  course  the  appointments  of  any  new  trustee 
and  the  conveyances  consequent  on  such  appointment 
form  part  of  the  title,  and  must  be  abstracted  and  pro- 
duced accordingly.  Under  the  Trustees  Appointment 
Acts,  1850  to  1890  (;:),  lands  held  in  trust  for  certain 
religious  or  educational  purposes  vest  in  new  trustees 
duly  appointed,  or  in  such  new  trustees  together  with 
the  continuing  trustees,  without  any  express  conveyance 
for  the  purpose. 


§  8. — Partnei'-^hip  FropeHy. 

Where  a  pui^chaser  has  notice  that  any  land  sold  is  Partnership 
or  has  been  partnership  property,  he  must  ascertain  that  P'°P^''^^- 
the  same  has  been  or  shall  be  duly  assured,  not  only  by 
all  persons  seised  of  the  legal  estate  therein,  but  also  by 
all  persons  interested  therein  in  equity  under  the  agree- 
ment of  partnership  {a).  As  is  well  known,  when  any 
land  becomes  partnership  property,  the  legal  estate 
therein  devolves  according  to  the  general  law  applicable 
to  land  of  the  like  nature  and  tenure  :  but  in  equity  the 
land  is  held  in  trust  for  the  partners,  who  are  entitled 


{x)  Stat.  32  &  33  Vict.  c.    110,  mortgage  of  land,  of   which  at 

s-  3.  law  he  was  solely  seised  in  fee, 

(y)  Above,  p.  405,  and  n.  (/).  but  which  in  equity  belonged  to 

,  V   o,    .      lo  f   ,.  T7-  ^  oo  I'iin  and  the  plaintiff  as  partners, 

.9^'i  ?!  v'-  }       ,  J     '"^l-  'I'^^V  ^''^  ^'^^^  to  have  had  construe: 

32  &  33  Vict.  c.  26  ;  o3  &  o4  Vict.  tive  notice   of    the  firm's    title, 

°-       •  because  they  were  aware  that  the 

{a)  See  Cavandcrv.  Iii<Un'!,lj.'R.  business  of  the  firm  was  carried 

9  Ch.   79,  where  the  defendants,  on     there.       And     see     above 

having  taken  from  one  Bewlay  a  pp.  219  .s^. 
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thereto,  as  between  themselves  and  their  representatives, 
as  personal  estate  (b).  The  devolntion  at  law  of  real 
estate,  which  is  partnership  property,  varies,  of  course, 
according  as  it  has  been  dealt  with.  It  may  have  been 
conveyed  to  the  partners  or  some  of  them  only,  as  joint 
tenants  in  fee  or  as  tenants  in  common,  or  to  one  partner 
only  in  fee,  or  it  may  have  been  vested  in  trustees,  none 
of  whom  were  partners.  But  in  whatever  form  the 
conveyance  was  taken,  the  subsequent  devolution  of  the 
legal  estate  is  to  be  traced  according  totlie  general  rules 
governing  the  devolution  of  real  estate  held  upon  trust  (c) . 
Prior  to  the  year  1882,  therefore,  if  a  person  (whether 
a  partner  or  not)  were  solely  sei&ed  in  fee  of  land  held 
in  equity  as  partnership  property,  the  legal  estate 
passed,  on  his  death,  to  his  heir  or  devisee  :  but  the  heir 
or  devisee  was  held  to  be  a  trustee  for  the  persons 
entitled  under  the  partnership  agreement  {d).  Since 
the  end  of  the  year  1881,  it  appears  that,  in  the  same 
circumstances,  the  legal  estate  passes  to  the  deceased 
tenant's  personal  representatives  imder  the  Conveyancing 
Act  of  1881  {(').     As  regards  the  persons,  who  should 

(b)  See  stat.  53  &  54  Vict.  c.  59,  dividing  the  same  between  the 
8s.  20 — 22  ;  Darby  v.  Barby,  3  partners  in  proportion  to  their 
Drew.  495 ;  WaUrcr  v.  Watcrer,  interests  :  Darby  v.  Darby,  3 
L.  R.  loEq  402;  A.-G.\.  Hub-  Drew.  495;  A.-G.  v.  Huhlmcl.-, 
buck,  13  Q.  B.  D.  Tih.  10   Q.   B.   D.   488,  13   Q.   B.  D. 

(c)  Land,  which  is  partnership  275,  289  ;  stat.  53  &  64  Vict, 
property,  is  in  effect  held  upon  c.  39,  ss.  20  (2),  22,  44. 

trust  for  sale  and  conversion  into  (^)  Broom  v.  Broom,  3  My.  &  K. 

money  and    application    of    the       ^^g      ^^^^  of  England,  ^-c.  BauJc  v. 
proceeds    oi    the    sale,    nrst,    m  *'       \. 

discharging  the  partnership  lia-       Murch,   23  Ch.  D.    138  ;    above, 
bilities   and    subject    thereto    in       p.  180. 

(f)  Stat.  44  &  45  Vict.  c.  41,  s.  30  ;  above,  p.  162.  It  is  submitted 
that  the  cases  cited  in  the  two  preceding  notes  establish  that  the 
estate,  even  when  vested  in  a  partner  or  in  all  the  p.irtners,  is  held 
upon  a  trust  within  the  meaning  of  this  enactment.  Where  land  has 
been  vested  in  partners  as  joint  tenants  in  fee,  but  as  part  of  their 
partnership  estate  (see  1  Key  &  Elph.  Free.  Conv.  438,  4th  ed.  ;  412, 
7th  ed.),  or  as  tenants  in  common  in  equal  shares,  the  case  of  Re  Scions, 
1901,  1  Ch.  921,  may  perhaps  be  thought  to  raise  a  doubt 'whether 
the  partners  can  have  different  interests  in  the  land  in  equity  from 
•what  they  have  at  law.  In  that  case,  one  who  was  a  trustee  of  lease- 
holds for  two  ladies  in  equal  shares,  by  deed  reciting  that  they  had 
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concur  in  a  disposition  of  land,  wliicli  is  partnership 
property,  as  being  entitled  under  the  partnership  agree- 

request^d  him  to  execute  to  them  such  assignment  thereof  as  was 
thereinafter  expressed,  assigned  the  same  to  them  as  joint  tenants, 
and  they  jointly  coven:inted  to  indemnify  him  against  the  rent  and 
lessee's  covenants.  On  the  death  of  one  of  the  ladies  her  executors 
claimed  her  share  on  the  ground  that  in  equity  the  ladies  had  remained 
tenants  in  common.  Farwell,  J.,  decided  against  this  claim,  holding 
that  the  case  came  within  the  rule  in  Sclbij  v.  Alston,  3  Ves.  339,  that 
where  equitable  and  legal  estates,  equal  and  co-extensive,  unite  in  the 
same  person,  the  former  merges,  or  in  other  words,  that  a  person 
cannot  be  a  trustee  for  himself.  He  said:  "The  only  doubt  I  felt 
was  whether  the  advantage  of  a  tenancy  in  common  over  a  joint 
tenancy  raised  any  presumption  against  merger.  But  the  difference 
in  interest  between  these  two  estates  is  so  small  and  sh'/doici/  that  I  do 
not  think  it  would  be  sufiicient  to  raise  that  presumption.  I  hold  that 
two  or  more  persons  cannot  be  trustees  for  themselves  for  an  estate 
co-extensive  with  their  legal  estate."  It  is  respectfully  submitted 
that  the  learned  judge  rightly  rejected  the  executors'  claim,  but  for 
the  wrong  reasons.  The  deed  of  assignment  was  a  conveyance  by  a 
trustee  under  a  simple  trust,  who  had  been  requested  by  his  cesfai  que 
trusts  to  execute  the  estate  to  them.  In  such  conveyance  the  limita- 
tion of  the  estate  was  expressly  made  to  the  cestid  que  trusts  as  joint 
tenants  at  their  own  request ;  their  intention  to  take  as  such  was 
plainly  evidenced  by  the  deed  which  they  executed  themselves.  Why, 
then,  should  there  be  any  equity  to  preserve  their  estate  in  common 
contrary  to  their  expressed  intention?  (See  Foirkcs  v.  Pascor,  L.  R.  10 
Ch.  343.)  Suppose,  however,  that  they  had  taken  the  assignment  to 
themselves  jointly  on  trust  as  to  one  moiety  for  the  one  and  as  to  the 
other  moiety  for  the  other,  or,  which  is  the  same  thing,  on  trust  for 
themselves  as  tenants  in  common  in  equal  shares.  Would  the  Court 
then  have  rejected  the  executors'  claim  ?  I  think  not.  It  is  respect- 
fully submitted  that  the  learned  Judge's  dictum  as  to  the  difference 
between  joint  tenancy  and  tenancy  in  common  being  small  and  shadowy 
was  an  incautious  utterance.  There  is  nothing  to  prevent  a  man  from 
being  a  trustee  for  himself  and  others,  or  from  being  one  of  several 
trustees  for  himself.  If  lands  are  conveyed  to  the  use  of  A.  and  B.  in 
fee  as  joint  tenants  on  trust  for  them  in  fee  in  equal  shares,  each 
undivided  moiety  is,  in  equity,  held  by  a  several  title:  see  Litt.  s.  292. 
At  law  A.  and  B.  are  joint  tenants  in  fee  ;  each  is  therefore  seised  of 
the  whole.  Bvit  in  equity  A.  and  B.  have  no  interest  in  each  other's 
shares  ;  each  has  a  several  title  to  one  half  only.  In  all  except  unity 
of  po-^se.'sion  the  case  is  the  same  as  if  two  separate  pieces  of  land  had 
been  assured  to  the  use  of  A.  and  B.  in  fee  on  trust,  as  to  one  for  A. 
in  fee,  and  as  to  the  other  for  B.  in  fee.  Huw,  then,  can  it  possibly 
be  maintained  that  their  estates  in  equity  are  co-extensive  and  com- 
mensurate with  their  estates  in  law  'i  And  where  the  equitable  estate 
is  not  commensurate  with  the  legal  estate  in  the  same  person,  there  is 
no  merger:  see  Jirydc/cs  v.  Brydijes,  3  Ves  120,  which  was  not  cited 
in  lie  Scluus.  The  rule  in  Selby  v.  ^Llston  has  never  been  supposed  to 
apply  to  land  assured  to  the  use  of  partners  in  fee  as  pirt  of  their 
partnership  estate  ;  and  the  case  of  lie  Sehus  certainly  affords  no  good 
reason  why  the  construction  previously  placed  on  such  assurances 
should  be  in  any  way  disturbed.  The  interest  which  the  partners 
take  in  equity  by  reason  of  their  interest  in  the  partnership  is  altogether 
different  from  that  which  they  have  by  reason  of  their  tenancy  at  law : 
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meut,  it  is  to  be  observed,  first,  that  one  purtiiur  has  no 
general  authority  arising  from  the  relation  of  partner- 
ship to  hind  the  firm  or  the  other  partners  by  deed  or  to 
execute  a  deed  on  their  behalf  (,/')  ;  and,  secondly, 
that  one  partner  may,  it  seems,  make  an  equitable 
mortgage  of  the  firm's  land  to  secure  the  firm's  debt  {(/)  ; 
but,  except  where  the  ordinary  business  of  the  firm  is  to 
sell  land  (//),  he  has  no  general  authority  arising  out  of 
the  relation  of  partnership  to  soil  the  firm's  land  (/).  All 
dispositions,  therefore,  required  by  law  to  be  made  by 
deed  of  a  partnership  firm's  estate  or  interest  in  any 
land  must  be  executed  by  all  the  partners  either  person- 
ally or  by  attorney  acting  under  an  express  power  of 
attorney  given  by  deed ;  and  except  in  the  case  of  an 
equitable  mortgage  to  secure  the  firm's  debt  or  a  sale  or 
lease  by  a  firm  whose  ordinary  business  it  is  to  sell  or 
let  land,  all  dispositions  of  the  firm's  equitable  interest 
in  any  land,  which  is  partnership  property,  must  be 
made  by  all  the  partners ;  as,  for  instance,  a  contract 
for  the  sale  or  letting  of  the  land  where  the  business  is 
carried  on.  After  the  dissolution  of  a  partnership, 
whether  by  death  or  otherwise,  the  authority  of  each 
partner  to  bind  the  firm  continues,  notwithstanding  the 
dissolution,  so  far  as  may  be  necessary  to  wind  up  the 
affairs  of  the  partnership  and  to  complete  transactions 
begun  but  unfinished  at  the  time  of  the  dissolution,  but 

see  note  [c]  above.  And  it  is  contrary  to  the  principles  of  equity  that 
an  equitable  interest  in  any  property,  which  interest  has  become 
vested  in  the  legal  or  equitable  owner  of  the  property,  but  is  not  of 
exactly  the  same  nature  as  his  ownership,  shall  merg-e  in  the  owner- 
ship if  it  were  not  intended  that  such  merger  should  take  place  :  see 
Fotbesv.  Moffatt,  18  Ves.  384;  Adams  v.  Angell,  5  Ch.  D.  634;  Me 
Fride,  1891,  2  Ch.  135;  Minter  v.  Carr,  1894,  3  Ch.  498  ;  Thome  v. 
Cann,  1895,  A.  C.  11;  Ingle  v.  Vamjhan  Jenkins,  I'jOO,  2  Ch.  368; 
Thellusson  v.  JAddard,  ib.  635. 

(/)   Harrison  v.  Jackson,  7  T.  R.        30,  7tli  ed. 
207 ;   Steiglitz  v.  Egginton,  Holt,  {h)  See   stat.    53    .k:    54    Vict. 

141.  c.  39,  ss.  5,  6. 

{g)  See  Re   Clotigh,  31    Ch.  D.  (0  See  Biitchart  v.  Dresser,  10 

324;  Lindley  on  Partnership,  152,  Hare,  453,  456,  4  Dc  G.  M.  & 
6th  ed.  ;  Pollock  on  Partnership,       G.  542. 
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not  otherwise  :  provided  that  the  firm  is  in  no  case 
bound  by  the  acts  of  a  partner  who  has  become  bank- 
rupt (A).  It  has  been  held  that  the  survivor  of  two 
partners  may  make  a  good  equitable  mortgage  by 
deposit  of  the  title  deeds  of  the  firm's  land  to  secure  a 
firm  debt  (/).  But  it  does  not  appear  that  the  continu- 
ing authority  of  a  surviving  or  other  partner,  to  bind 
the  firm  after  a  dissolution,  can  warrant  a  sale  by  him 
of  the  firm's  land,  except  where  one  partner  alone  could 
have  made  a  valid  sale  of  the  land  before  the  dissolution. 
On  a  sale  of  partnership  land,  therefore,  made  after  a 
dissolution  of  partnership,  the  purchaser,  besides  getting 
in  the  legal  estate  as  above  mentioned,  should  require 
all  the  partners,  or  the  personal  representatives  of  such 
of  them  as  are  dead,  to  concur  in  the  sale  as  regards 
their  equitable  interests  in  the  land  {/»). 

§  9.— Sale  by  Order  of  the  Court. 
Where  the  title  to  any  land  sold  depends  on  an  order  Title  under  an 

•^  ...  order  tor  sale 

for  sale  made  by  the  Court  {»),  the  principal  points,  on  made  by  the 


Court. 


(A)  Stat.  53  &  54  Vict.  c.  39,  Cowp.  445,  which  applies  only  to 
s.  38.  the  sale  of  goods  ;  Lindley  on 
(/)  Rf  Cloitgh,  31  Ch.  D.  324.  Partnership,  350,  6th  ed.,  citing 
[ill)  See  Butchart  v.  l)resser,  10  an  American  case  of  Shanks  t. 
Hare,  453,  456,  4  De  G-.  M.  &  Klein,  14  Otto,  18,  where  the 
G.  542,  544  ;  West  of  England,  poiut  seems  indeed  to  have  been 
i\'c.  Bank  v.  Murch,  23  Ch.  D.  decided  generally,  although  in 
138,  where  on  a  sale  of  partner-  the  particular  case  the  partners 
ship  land,  which  had  been  vested  had  dealt  largely  in  the  purchase 
at  law  in  two  partners  as  tenants  and  sale  of  real  estate.  To  sup- 
in  common,  by  the  surviving  port  this  position  it  seems  neces- 
partner  and  the  devisee  and  exe-  sary  to  maintain  that,  since  part- 
cutrix  of  the  deceased  partner,  it  nership  lands  are  in  fact  held  on 
was  held  that  the  person  so  seised  trust  for  sale  after  a  dissolution 
of  the  deceased  partners  estate  (above,  p.  410,  n.  (c)),  a  survi- 
had  power,  as  his  executrix,  to  ving  partner  can  execute  this 
sell  his  share,  and  was  the  proper  trust  alone,  although  during  the 
person  to  join  in  receiving  the  partnership  he  had  no  authority 
purchase  money.  It  has  been  to  sell.  It  is  submitted  that  it 
said  that  where  laud  has  been  would  not  be  safe  to  accept  a 
conveyed  to  partners  as  joint  title  in  reliance  on  this  doctiine, 
tenants,  the  surviving  partner  without  an  express  decision  of 
can  sell  the  same :  1  Dart,  V.  &  the  English  Court  to  this  effect. 
P.  94,  relying  on  i^oa;  V.  Hanbury,  (n)  As  to  sales  of  land  by  the 
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wliicli  the  purchaser's  advisers  must  satisfy  themselves, 
are  these :  first,  that  the  whole  legal  estate  in  the  land 
has;  been  conveyed  to  the  person  asserting  title  under 
the  order,  or  will  be  conveyed  to  the  purchaser,  either 
by  the  assurance  of  all  persons  interested  therein  or  by 
vesting  order  ;  secondly,  that  the  order  for  sale  was 
duly  made  and  properly  carried  out,  or  if  not,  that  the 
defect  is  one  which  may  be  disregarded  in  reliance  on 
sect.  70  of  the  Conveyancing  Act  of  1881  (o)  ;  and 
thirdly,  that  all  persons  interested  in  the  property  sold 
for  any  equitable  estate  or  interest  were  or  are  either 
parties  to  or  otherwise  bound  by  the  proceedings  in 
which  the  order  for  sale  was  made ;  or  if  not,  that  all 
estates  or  interests  of  all  persons  not  so  bound  have 
been  or  will  be  expressly  assured  to  the  person  asserting 
Jurisdiction  title  under  the  order  or  to  the  purchaser.  The  jui'isdic- 
to  orderT^  ^iou  of  the  High  Court  of  Justice  to  order  a  sale  of 
sale  uf  land.     iriu(]^  Qj)  ^g  either  derived  from  the  general  equitable  or 

Court,  see  2  Dart,  V.  &  P.  1313  sq.  ;  1  Dan.  Cli.  Pr.  872  ,sy.,  7tli  ed. ; 
1  Seton  on  Decrees,  333  sq.^  338,  6th  ed.  ;  1  Davidson,  Prec.  Couv. 
499  .ST?.,  5tli  ed.  u  q- /C    ' 

(o)  Stat.  44  &  45  Vict.  c.  41. 

{p)  The  original  jurisdiction  of  the  Court  of  Chancery  to  order  a 
sale  of  land  appeai-s  to  have  been  coiilined  to  cases  where  such  a 
sale  was  necessary  in  order  to  satisfy  creditors'  claims  enforceable 
against  the  land  in  that  Court,  or  where  a  trust  for  sale  of  the  land 
had  been  created  and  was  exercisable  :  Lechmere  v.  Brasicr,  2  J.  &  W. 
287  ;  Calvert  v.  Godfrey,  6  Beav.  97  ;  Carlyon  v.TriKCott,  L.  R.  20  Eq. 
348  ;  Re  Staines,  33  Ch.  D.  172.  Thus  in  suits  for  the  administration 
of  the  estates  of  deceased  poisons  the  Court  might  order  a  sale  of 
chattels  real,  and  might,  if  there  was  jurisdiction  to  administer  the 
real  estate,  either  by  reason  of  the  same  having  been  charged  with  the 
payment  of  debts  or  under  stat.  3  &  4  Will.  IV.  c.  104,  order  a  sale 
of  real  estate.  The  Court  might  also  order  a  sale  of  land  in  a  suit  to 
enforce  an  equitable  lien  in  the  nature  of  au  equitable  mortgage  of 
laud,  as  in  the  case  of  a  vendor's  lien  for  unpaid  pur<hase  money  : 
Mackreth  v.  Symihons,  15  Ves.  329  ;  Neate  v.  Marlborough,  3  My.  &  Cr. 
407  417;  Governors  of  Greycoat  Hospital  v.  West)uinstrr  Improvement 
Commrs.,  1  De  G.  &  J.  531;  Skene  v.  Cook,  1902,  1  K.  B.  682,  688, 
689  ;  Seton  on  Decrees,  2054,  6th  ed.  And  lands  forming  part  of 
the  assets  of  a  partnership  firm  might  be  ordered  to  be  sold  under  the 
general  jurisdiction  of  the  Court  to  order  the  sale  of  the  firm's  pro- 
perty on  a  dissolution  of  partnership:  Fealherstonhaugh  v.  Fenwick, 
17  Ves.  298  ;  Darby  v.  Darby,  3  Drew.  495  ;  Taylor  x.  Xeate,  39  Ch.  D. 
538.  The  principal  statutory  jurisdiction  of  the  High  Court  of  Justice 
to  order  asale  of  land  is  the  following  :— (1)  That  conferred  by  sect.  25 
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the  statutory  jurisdiction  of  the  Court  of  Chancery 
transferred  by  tlie  Judicature  Acts  to  the  High  Court 
of  Justice  and  for  the  most  part  exercisable  iu  the 
Chancery  Division  {q),  or  else  has  been  expressly  con- 
ferred on  the  High  Court  since  the  Judicature  Acts,  so 
that  such  orders  have  been  made  in  the  past  either  by 
the  Court  of  Chancery  or  by  the  High  Court  acting  as 
a  Court  of  Equity.  When  such  an  order  is  made,  it 
binds  the  equitable  interests  in  the  land  sold  of  all 
persons,  who  are  either  parties  to  or  bound  by  the  pro- 
ceedings in  which  the  order  is  made  (r).  There  is 
therefore  no  need,  when  land  is  sold  in  pursuance  of 
such  an  order,  for  any  such  persons  to  join  in  the  con- 
veyance to  tlie  purchaser ;  and  where  there  are  no  other 
equitable  interests  existing  in  the  property  sold,  all  that 
is  necessary  is  that  the  legal  estate  should  be  duly  con- 
veyed to  him  (s).  But  an  order  for  the  sale  of  any  land 
does  not  affect  either  the  legal  or  the  equitable  interests 
therein  of  any  persons  who  are  neither  parties  to  nor 

of  the  Conveyancing  Act  of  1881  (stat.  44  &  45  Vict.  c.  41)  to  order  a 
sale  in  redemption  or  foreclosure  actions.  This  was  new  as  to  redemp- 
tion actions,  while  as  to  foreclosure  actions  it  replaced  and  extended 
the  jurisdiction  given  by  sect.  48  of  the  Chancery  Procedure  Act, 
1852  (stat.  15  &  1(.  Vict.  c.  86).  (2)  That  conferred  by  the  Partition 
Acts,  1868  and  1876  (stats.  31  &  32  Vict.  c.  40  ;   39  &  40  Vict.  c.  17). 

(3)  That  conferred  by  the  Settled  Estates  Act,  1877,  replacing  a 
similar  Act  of  1856  (stats.  40  &  41  Vict.  c.  18  ;    19  &  20  Vict.  c.  120). 

(4)  That  conferred  by  the  Confirmation  of  Sales  Act,  1862  (stat.  25  & 
26  Vict.  c.  108).  (5)  That  conferred  by  the  Judgments  Act,  1864, 
enabling  the  Court  to  order  the  sale  of  a  judgment  debtor's  interest 
in  land  taken  in  execution  by  a  judgment  creditor.  This  superseded 
the  former  proceedings  under  the  Judgments  Act,  1838,  to  realise  the 
charge  given  by  that  Act  (see  stats.  27  &  28  Vict.  c.  112,  s.  4  ;  1  &  2 
Vict.  c.  110,  s.  13  ;  Wms.  Real  Prop.  268,  19th  ed.).  (6)  That  con- 
ferred by  R.  S.  C.,]S"ov.  1893,  r.  18  (Ord.  LI.  r.  1b),  to  order  a  sale  in 
debenture  holders'  actions:  and  see  R.  S.  C.  1883,  Ord.  LI.  r.  1, 
which  has  been  held  not  to  extend  the  jurisdiction  of  the  Court  so  as 
to  enable  it  to  make  an  order  for  sale  of  real  estate,  where  none  could 
have  been  made  before  :  Re  Mobinson,  31  Ch.  D.  247. 

{q)  Stats.  36  &  37  Vict.  c.  66,  Basnett  v.  Moxon,  L.  R.    20  Eq. 

88.  16,  3t  ;  37  &  38  Vict.  c.  83  ;  182,  184. 

33  &  39  Vict.  c.  77  ;  Wms.  Real  (.s)    2   Hayes's   Conveyancing, 

Prop.  164,  19th  ed.  104,  n.  ;  Davidson,  Prec.   Conv. 

(;)  Cole  V.  Scwcll,  17  Sim.  40;  vol.  ii.  pt.    i.    270,    n.   («),   283, 

lie  mHiaiii'!,  5  De  G.  &  S.  515  ;  u.  {b),  4th  ed. 
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bound  by  the  proceedings  in  wliich  the  order  was  made ; 
so  tbat  if  any  sucli  interests  should  be  outstanding,  a 
good  title  is  not  made  (/).  As  a  rule,  a  purchaser  of 
land  under  an  order  for  sale  made  by  the  Court  is 
entitled  to  require  that  the  legal  estate  shall  be  duly 
conveyed  to  him  (ii)  :  though  the  Court  of  Chancery,  in 
the  old  days  before  power  had  been  given  by  statute  to 
dispose  of  estates  vested  in  infants  as  trustees  (x),  would 
oblige  a  purchaser  under  a  decree  for  sale  of  lands 
vested  at  law  in  an  infant  to  accept  the  equitable  title 
conferred  by  the  order  only,  as  the  purchaser  had  notice 
from  the  record  of  the  infancy,  and  therefore  of  the 
impossibility  of  conveyance  before  the  infant  attained 
full  age(//).  The  occasion  for  this  exception  was 
removed  by  statutes  of  Will.  IV.  (~)  ;  and  by  the 
Trustee  Acts,  1850  and  1852  (a),  now  replaced  by 
the  Trustee  Act,  1893  (//),  power  was  given  to 
the  Court,  where  a  complete  assurance  of  the  whole 
legal  estate  in  any  lands  sold  under  its  order 
could  not  be  obtained  by  reason  of  the  disability 
of  some  person  interested  therein  or  for  other  causes,  of 
effecting  the  conveyance  of  the  legal  estate  by  an  order 
vesting  the  same  in  the  purchaser.  Since  this  jurisdic- 
tion was  conferred,  it  has  been  the  regular  practice  to 
resort  thereto  {c)  ;  and  where  lands  have  been  sold  under 
an  order  of  the  Court  and  any  legal  estate  or  interest 

(t)  See  Craddocl-v.  riper, 14  Sim.  {i/)    Waltham''s   case,    cited    G. 

310,312;   Gov rs.  (jf  Greycoat  Hos-  Coop.    139,  Sug.  V.    &  P.   397; 

pital  V.    TTeslminsfer  Improvement  Morris  v.  Clarkson,  3  Swanst.  558. 
Commrs.,    1    De    G.    &    J.    531  ;  (z)  Stats.    11    Geo.    IV.   and    1 

Knight  v.  Pocock,  24  Beav.  436  ;  Will.  IV.  c.  47,  s.  11,  aud  c.  60, 

Freeland  v.  Pearson,  L.   R.  7  Eq.  a.  7. 

246  ;    Jones   v.  Burnett,    1899,    1  («)  Stats.   13  &  14  Viet.  c.  60, 

Ch.  611,  1900,  1  Ch.  370.  s.  29  ;   15  &  16  Vict.  c.  55,  s.  1. 

{u)  Noel  v.    Weston,   G.   Cooix  (A)  Stat.  56  &  67  Vict.  c.  53, 

138  ;  iT/or;-(«  V.  C/«r/i-.!!OH,  3  Swan.st.  s.    30;    see    also    sects.    26 — 29, 

558,564;  Sug.  V.  &  P.  397,  398  ;  31  —  33,   50;    and   see   as  to  the 

Freeland  v.  Pearson,  L.   R.  7  Eq.  orders  made  and  practice  there- 

246.  under,  2  Seton  on  Decrees,  1261 

{x)  See  Stat.  11  Geo.   IV.  and  *(ir..6thed. 
1  Will.  IV.  c.  47,  8.  11  ;  Sug.  V.  (e)  2  Dart,  V.  &  P.  1347,  and 

&  P.  .397.  398.  n.  \k). 
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therein  cannot  be  well  assured  by  the  person  entitled 
thereto,  whether  by  reason  of  his  disabilit}"  or  of  the 
same  having  been  limited  to  some  unborn  or  unascer- 
tained person  or  persons,  the  inirchaser's  title  will  not 
be  complete  unless  an  order  vesting  the  same  in  him  has 
been  duly  obtained  {d).  As  regards  the  assurance  to 
the  purchaser  of  lands  sold  under  an  order  of  the  Court  of 
the  equitable  estate  therein,  we  have  seen  (c)  that  the 
order  for  sale  binds  the  equitable  interests  of  all  persons 
who  are  parties  to  or  otherwise  bound  by  the  proceed- 
ings in  which  the  order  was  made,  and  there  is  no  need 
for  any  other  assurance  of  such  interests  to  be  made. 
So  that  where  any  cqiiifabh'  estate  has  been  limited  to 
any  unborn  or  unascertained  person,  there  is  no  occasion 
to  obtain  an  order  expressly  vesting  the  same  in  the 
purchaser  ;  the  order  for  sale  is  sufficient  for  this  purpose. 
But  in  order  to  bind  the  equitable  interests  of  persons 
intended  to  be  bound  by  the  proceedings,  it  was  formerly 
n^^cessary  that  the  order  for  sale  should  be  diiJ//  made, 
that  is,  made  on  a  right  exercise  of  some  jurisdiction  in 
that  behalf  (/)  vested  in  the  Court ;  and  if  this  were 
not  the  case,  the  Court  would  not  oblige  the  purchaser, 
if  he  took  the  objection,  to  accept  the  title,  and  if  he  did 
accept  the  title,  it  appears  that  he  would  not  have  been 
protected  by  the  order  (g).  And  the  same  result  would 
follow,  if  the  sale  were  not  properly  carried  out  accord- 
ing to  the  order,  although  the  order  itself  were  A^alid  (h). 
Other  irregularities  in  the  proceedings,  in  which  the 
order  for  sale  was  made,  would  not,  as  a  rule,  affect  a 
purchaser  under  the  order  (/).      But,  as  the  order  did 


{d)  See  TFaJce  v.  Wake,  17  Jur.  (ff)  Lechmere  v.  Brasier,  2  J.  & 

545  ;    Wood  v.  Bcetlestone,  1  K.   &  W.    287  ;     Blaclclow   v.    Lmvs,    2 

J.  213  ;   Lees  v.  CouUon,  L.  R.  20  Hare,    40;   Calrert  v.    Godfrcx),  6 

Eq.    20;    Betsnett  v.   Moxon,    ib.  Beav.  97  ;   2  Dart,  V.  &  P.  1351. 

182;     Seton    on    Decrees,   1261,  (/()  Colcloughv.  titernm,'i^S\\^\, 

1262,  6th  ed.  181  ;  Powell  v.  BowcU,  L.   R.   10 

(«)  Above,  p.  415.  Ch.  130. 

(/)  Above,  p.  414,  n.  (/>).  («')  See  LuUnjeh  v.    Winford,  2 

w.  27 
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not  affect  the  interests,  whether  legal  or  equitable,  of 

any  persons  who  w^ere  neither  parties  to  nor  otherwise 

bound  by  the  proceedings,  it  A\'as  always  necessary  for 

the  purchaser  to  see  that  all  persons  interested  in  the 

property  sold  were  so  bound,  or  else  that  he   would 

obtain    an     express    conveyance    from    them    of    their 

Oidn-dfthc     respective  interests  (/.-).      By  the  Conveyancing  Act  of 

be  iiivfilidated  1^81  (/)  an  Order  of  the  Court  under  any  statutory  or 

for  want  of      other  iurisdiction  shall  not   as  against  a  purchaser  be 

jurisdiction.       ,  ,  "^  "  .... 

invalidated  on  the  ground  of  want  of  jurisdiction,  or 
want  of  any  concurrence,  consent,  notice,  or  service, 
whether  the  purchaser  has  notice  of  any  such  want  or 
not.  The  dicta,  if  not  the  decisions,  upon  the  construc- 
tion of  this  enactment  have  been  somewhat  conflicting  [vi)  ; 
and  it  is  not  easy  to  state  its  precise  effect.  But  it  is  to 
be  observed  that  it  purports  to  cure  one  defect  of  title- 
only,  the  invalidity  of  an  order  of  the  Court,  whether 
for  sale  or  otherwise  ;  and  that  it  does  not  appear  to 
extend  the  effect  of  a  valid  order  so  as  to  bind  any 
persons  whose  interests  would  not  otherwise  have  been 
affected  thereby  {)i).  The  enactment  appears  to  protect 
purchasers  from  disturbance  by  persons  who  might 
otherwise  have  ejected  them  or  recovered  against  them 
on  the  ground  that  an  order  of  the  Court  forming  part 

Bro.  C.  C.  248;  Lloyd  y.  Johnes,  ings  were  pending  ;  and  declared 

9  Ves.  37,  65  ;   Curtis  v.  Price,  12  by  sub-s.   2  to  have  effect  as  to 

Ves.  89  ;  Bowen  v.  Evans,  2  H.  L.  leases,  sales  or  other  acts  autho- 

C.   257  ;  Beioley  v.  Carter,  L.   R.  rised  by  the  Court  under  the  Set- 

4  Ch.   230,   238;  Sug.  V.   &  P.  tied   Estates  Act,    1877,    or  the 

110;    2   Dart,  V.    &   P.    1350—  Act  of  1856,  notwithstanding  the 

1352.  exceptions  therein  mentioned  :  see 

{k)  Coldoughy.  Steri()n,^B\\gh,  stats.  19  &  20  Vict.  c.  120,  s.  28; 

181,  186  ;  Beiolry  v.  Carter,  L.  R.  40  &  41  Vict.  c.  18.  s.  40. 

4   Ch.   230,    238;  Sug.  V.    &  P.  (m)  See  lie  Hall  Dare's  Contract, 

111  ;   2  Dart,  V.  &  P.  1352  ;  and  21  Ch.  D.  41  ;   Mostyn  v.  Mostyn, 

see    above,   pp.    415,    416,    and  1893,  3Ch.  376  ;  Jones  \.  Barnett, 

note{0.  1899,    1    Ch.    611,    1900,    1    Ch. 

(0  Stat.   44  &  45  Vict.  c.   41,  370. 

s.    70,    sub-s.    1,    extending  by  («)  It  is   submitted    that  any 

8ub-8.  3  to  past  as  well  as  future  dicta   to   the    contrary   effect    in 

orders,    except  those  which  had  Mostyn  v.   Mostyn  (ubi  sup.)  are 

been  already  held  to  be  invalid,  erroneous  ;  see  Jones  v.  Barnett, 

or  to  invalidate  which  proceed-  ubi  sup. 
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of  their  title  was  invalid  for  want  of  jurisdiction  or  for 
any  other  cause  therein  mentioned.  And  it  has  been  held 
that  purchasers  of  land  under  an  order  for  sale  made  by 
the  Court  are  no  longer  at  liberty  to  object  to  the  title 
on  the  ground  that  the  order  is  invalid  for  any  of  such 
causes  (o).  But  the  enactment  does  not  protect  a  pur- 
chaser fi'om  disturbance  by  persons  whose  rights  or 
interests  were  never  intended  to  be  affected  by  the 
order ;  it  has  not  the  effect  of  conferring  on  a  purchaser 
under  an  order  for  sale  a  good  title  as  against  all  the 
world  (^j).  And  where  the  order,  being  valid,  is  not 
properly  carried  out,  the  enactment  does  not  appear  to 
have  any  application.  The  duties  of  the  conveyancer 
advising  a  piu-chaser  of  land,  to  which  the  title  de^Dends 
upon  an  order  for  sale  made  by  the  Court,  remain, 
therefore,  as  above  stated  (q). 

§  10. — Sale  of  an  Equity  of  Redemption. 

The  purchaser  of  an  equity  of  redemption  is  exposed  Purchase  of 
to  the  following  risks  : — First,  since  equitable  charges  or  redemption, 
rights  affecting  equitable  estates  in  land  rank,  as  a  rule, 
according  to  the  order  of  the  times  at  which  they  were 
created  (r),  he  takes  subject  to  all  equities  affecting  the 
land  purchased  in  the  hands  of  the  vendor  at  the  time 
of  sale,  whether  he  have  notice  of  any  such  equities  or 
not.  He  buys,  therefore,  subject  to  all  prior  equitable 
mortgages  of  the  land,  whether  made  in  favour  of  the 
legal  mortgagee  on  further  advances  or  of  any  other 
person  (.s),  to   any  right  of  consolidation   of  securities 


(o)  Re  Hall  I)((rex  Cuiitract,  21  J.  208,  215  ;    Ta>ilor\.  London  and 

Ch.  D.  41.  Coio/ti/    Bank,   1901,   2    Ch.    231, 

chlifTgoS'/S'lTo'''''   '  ''^)^^^    P^^"°"^    °°**''    "°^ 

Lh.  611,  1900,  1  Oh.  ^/U.  ^^.^^^  ^  Bkhardson,  9  Hare,  734  ; 

(r/)  Pp.  413,  414.  Taylor   v.    Rh^scII,    1S92,    A.    C. 

(>•)  Jones  V.  Jones,  8  Sim.  633  ;  244,   where   the    prior  equitable 

Wilmot  V.    Pike,    5    Hare,     14  ;  mortgage  was  only  excluded  by 

Phillips  V.  Phillips,  4  Be  G.  F.  &  tacking. 

27  (2) 
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which  the  mortgagee  may  have  already  acquired  {t), 
and  to  all  other  equities  affecting  the  premises,  such  as 
any  equitable  right  to  set  as'de  the  conveyance  to  the 
vendor  {ii),  or  any  claims  on  the  premises  arising  from 
any  trust  to  which  the  same  may  have  been  subject  in 
the  vendor's  hands  (.r)^'  Secondly,  in  consequence  of 
the  doctrine  of  tacking  equitable  charges  to  the  legal 
estate,  the  purchaser  of  an  equity  of  redemption  incurs 
the  danger  of  being  excluded  by  or  postponed  to  equit- 
able charges  on  the  land  made  subsequently  to  the  sale. 
Thus,  if  the  legal  mortgagee  were  to  make  farther 
advances  to  the  vendor  after  the  sale,  but  whilst  the 
vendor  remained  in  possession  or  otherwise  in  apparent 
ownership  of  the  land,  and  without  having  received 
notice  of  the  sale,  he  would  be  entitled  to  tack  all  that 
might  become  due  in  respect  of  such  advances  to  his 
original  charge  (//).  And  any  other  person  who  should 
make  advances  to  the  vendor  on  the  security  of  the 
land  after  the  sale  and  in  the  same  circumstances, 
might,  if  he  could  obtain  a  transfer  of  the  legal  mort- 
gage, tack  what  should  be  due  under  such  subsequent 
advances  to  the  original  mortgage  debt  (~).       The  pur- 


(t)  See   THiife  v.  UUIacre.  3  Y.  qucntly  arise:     Vint  v.  Padget,  2 

&  C.  Ex.  597,  G08,  609  :  Jenmmjs  De  G.  &  J.  611  ;  Pledge  v.  White, 

V.  Jordan,  6  App.  Chs.  698  ;   Ear-  189G,  A.  C.  187  ;    and  see  Wms. 

ter  V.   Column,   19  Ch.    D.    630;  Real  Prop.  557— 559,  19th  ed. 

Minter  v.  Carr,  1894,   3  Ch.  498.  [ii)  SeeBailn/Y.  Barne.s,  1894,  1 

These  cases  establish  that,  if  no  Ch.    :^5,   where   the  prior  equit- 

right  of  consolidation  should  have  able  right  was  only  defeated  by 

been  acquired  prior  to  the  sale  of  tacking. 

the  equity  of  redemption,  it  can-  (.')  See  Bates  v.  Johnson,  Joh. 

not  afterwards  arise  by  reason  of  304,  where  the  claim  of  the  cestui 

themortgageand  "some  security  on  que  trust   was   only  defeated  by 

other  property  of  the  mortgagor  tacking:     Taijlor   v.    London    and 

becoming  subsequently  vested  in  CoinitiiBank^J^^\,l  Ch.  231;  Cc~^^ 

the    same    person,    and   absolute  Jgfjdnes  vVT'oufc^PZ  My.  &  K. 

at  law.      But  if  a  man  buy  from  581  ;  Sag.  V.  &  P.  196  ;  Young  y. 

the  same  mortgagor,  and  at  the  Young,  L.  R.  3  Eq.  801. 

same  time,  the  equity  of  rederap-  [z]    Frere    v.    Moore,    8    Price, 

tion  of  several  properties  subject  475,    488.   489;  Jones  v.    1'oute.i, 

to  different  mortgages,  he  takes  3  My.  &  K.  581,  596,  598  ;   Bates 

them  subject    to    any   right    of  v.   Johnson,  Joh.   304  ;   Baileg  v. 

consolidation  which  may  subse-  Barnes,  1894,    I    Ch.   25,  36,   37. 
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chaser  of  au  equity  of  redemption  may  guard  against 
some  of  these  risks,  but  agaiust  others  he  has  no 
protection.  Thus  he  may,  and  of  course  he  always 
should  inquire  of  the  mortgagee,  first,  as  to  the  state  of 
the  mortgage  debt  and  what  is  owing  thereon;  secondly, 
whether  the  mortgagee  has  already  made  any  further 
advances  to  the  mortgagor  on  the  security  of  the  land 
purchased  ;  and  thirdly,  whether  the  mortgagee  has 
vested  in  himself  any  other  mortgages  or  charges  which 
affect  any  other  property  of  the  mortgagor  and  which 
he  is  entitled  to  consolidate  with  his  mortgage  on  the 
purchased  land.  And  the  purchaser  should  give  formal 
notice  to  the  mortgagee  of  his  contract  for  purchase. 
It  is  true  that  the  mortgagee  is  not  bound  to  answer 
such  inquiries  unless  an  offer  to  redeem  his  charge 
is  made  {a).  And  if  the  mortgagee  should  decline 
to  answer  these  inquiries,  the  purchaser  cannot  safely 
proceed  with  the  contract,  and  would,  it  is  submitted, 
be  entitled  to  repudiate  the  same  on  the  ground  that 
the  vendor  has  failed  to  prove,  by  the  only  evidence 
that  can  possibly  be  accepted,  facts  material  to  the 
title.  But  if  the  mortgagee  do  answer  such  inquiries 
precisely,  after  being  informed  of  the  j)urpose  with 
which  they  are  made,  he  will  be  estopped  from  deny- 
ing the  truth  of  his  answers,  and  so  cannot  afterwards 
assert  his  own  charges  or  interests  upon  the  property  so 
as  to  defeat  or  postpone  the  purchaser's  interest  acquired 
on  the  faith  of  the  representations  so  made  (b).  And 
notice  to  the  mortgagee  of  the  sale  of  the  equity  of 
redemption  will  of  course  prevent  him  from  tacking 
any   subsequent    advances    to    his    legal    security  (c). 

But  a  person  eutitled  to  a  charge  C.  C.  C.  377,  390  ;  Low  v.  Buu- 

on  the  purchase  money  to  be  paid  vcrie,  1891,  3  Ch.  82. 
under  a  contract  for  the  sale  of  {b)  Ibbottson  v.  Rhodes,  '2  Vern. 

an    equity  of   redemption,   could  554  ;  Stronge  v.  Hau-ken,  4  De  G. 

not  tack  this  charge  to  the  legal  M.  &  G.  186,  196  ;  Low  v.  Bou- 

mortgage :   Lacey  v.  Tnyle,  2  Ph.  verie,  1891,  3  Ch.  82. 
413.  [c)  Le  Neve  v.  Le  Kere,  Amb. 

((/)  Bugdcn  v.  Ilignold,  2  Y.   &  436,    446  ;    Birch    v.    Ellames,    2 
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But  the  purchaser  of  an  equit}'  of  redemption  in 
land  cannot  protect  himself  against  equitable  rights, 
wliich  are  prior  to  his  own  and  are  either  unknown 
to  or  suppressed  by  the  vendor,  by  any  notices  or 
inquiries.  Notice  of  his  purcliaso  to  the  mortgagee 
seised  of  the  legal  estate  can  give  him  no  priority  over 
equitable  incumbrancers  already  existing  {d),  and  will 
not  prevent  a  subsequent  equitable  incumbrancer  from 
excluding  him  by  tacking,  if  the  subsequent  incum- 
brancer should  procui'e  a  transfer  of  the  legal  mort- 
gage (e).  The  purchaser  of  an  equity  of  redemption 
should  inquire  of  the  vendor  whether  he  has  created  or 
is  aware  of  any  equitable  charge,  incumbrance  or  right 
w^hich  affects  the  property  sold  and  is  not  disclosed  by 
the  abstract ;  and  it  is  submitted  that,  as  the  purchaser 
is  to  acquire  no  legal  estate  which  would  protect  him 
against  unknown  equities,  this  question  is  relevant  to 
the  title  offered  by  the  vendor,  and  the  vendor  cannot 
vouch  the  rule  in  Re  Ford  and  Hill  (/)  as  an  excuse  for 
refusing  to  answer  {(j).  The  purchaser  should  also 
inquire  of  the  legal  mortgagee  whether  he  has  had 
notice  or  is  aware  of  any  such  equitable  charge,  incum- 
brance or  right.  But  if  these  inquiries  fail  to  inform 
the  purchaser  of  some  existing  equitable  incumbrance, 
and  he  only  discover  the  same  after  payment  of  his 
purchase  money,  he  will  have  no  remedy  but  to  procm'e, 
if  he  can,  a  transfer  of  the  legal  mortgage,  and  so  fore- 
stall the  other  incumbrancer  in  using  tlie  resource  of 
tacking.  If  lie  can  accomplish  this,  he  will  be  entitled 
to  hold  the  land  free  from  the  claims  of  all  persons 

Anst.    427;    see   also   Jloplamon  80,01 ;  7i'<;i2iV/;/7)Y/.s-,  45  Ch.D.  589; 

V.  Holt,  9  H.  L.  C.  514  ;  Menzies  Hopkim    v.  Uciusuorth,    1898,    2 

V.  Lighlfoot,  L.   R.   11  Eq.  459  ;  Ch.  347. 

London  and  Coun'ij  Bank  v.  Rat-  (,,)  i>cacock   v.    Burt,    4    L.    J. 

clife,  G  App.  Cas.  722  ;    West  v.  (N   S  1  Ch   33 

7ri/?(«;»4,  1899,  1  Ch.  132.  /"^n  ,« /-.i,    -r.    -^r- 

{d)  Above,  p.  419,  nn.  {r),  {s)  ;  (•^)  ^^  ^^-  ^-  ^^^- 

Eooper  V.  Harrison,  2  K.  &  J.  86  ;  (^)  See  above,  pp.   107,  n.  («), 

Bhipps  V.  Loverjrovc,  L.  R.  16  Eq.  143. 
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entitled  thereto  or  interested  therein  under  any  equit- 
able rights  of  which  he  had  no  notice  at  the  time  Avhen 
he  paid  his  purchase  money  ;  and  any  subsequent  notice 
of  any  such  right  will  be  immaterial  (//)  :  but  he  cannot 
so  avoid  any  equities  of  which  he  had  notice,  either 
actual  or  constructive  [i),  before  he  actually  paid  the 
price  agreed  upon  for  the  land  (/■).  If,  therefore,  he 
receive  notice  of  any  such  equities  after  the  contract  for 
sale,  but  before  completion,  of  course  he  cannot  safely 
proceed  with  the  purchase  unless  the  equities  are 
released  or  the  persons  entitled  thereunder  concur  in  the 
conveyance  to  him  (/). 

It  has  been  held  that  if  the  purchaser  of  an  equity  of  Purcliaser  of 
redemption  pay  off   the  first   mortgage  when  he  has  redem  ition 
notice  of  an  intermediate  charge,  the  first  mortgage  is  paying  off 
extinguished  and  the  intermediate  incumbrancer  is  en-  morfco'ao-e. 
titled  to  enforce  his  security  as  the  first  charge  on  the 
land  without  redeeming  the  mortgage  so  paid  off  [in). 
This  doctrine  has  been  frequently  mentioned  with  dis- 
approval, though  never  precisely  overruled  [n).     It  has 
however  been  established  that  if,  when  the  first  mort- 
gage is  so  got  in,  an  intention  be  shown  to  keep  the 
charge  on  foot,  the  purchaser  will  be  entitled  to  the 

(/<)  See  the  cases  cited  above,  Hare,  7ai. 

p.    420,    and   notes.     But  where  (/.•)   Tuurville  v.  XaisJi,  3  P.  W. 

the  legal  estate  is  held  on  an  ex-  306  ;    iSYory   v.    Wuuhor,    2    Atk. 

press  trust  for  the  prior  incum-  630  ;    Hardingham  v.  NicJiolls,   3 

brancer,    the    purchaser    cannot  Atk.    304  ;    Maundrell  v.    Mitiin- 

obtain  any  advantage  by  getting  drell,  10  Ves.  246,  271  ;    Taylor  v. 

in   the    same    after   he    has   had  Baker,    5    Price,    306  ;    Raijnc   v. 

notice  of  the  prior  incumbrance :  Baker,  1  Giff.  241. 

Saunders  v.  JJehcw,  2  Veni.  271  ;  (/)  Above,  pp.  135,  250. 

Mumfvrd  v.   Sto/nrasscr,  L.  R.  18  {ii/)   ToHhn'ui   v.    Steere,   3  Mer. 

Eq.  556  ;   Harphain  v.  Shacklock,  210. 

19  Ch.  D.  207  ;   Taijhr  v.  Lo»dui  («)  Sec  Watts  v.  Si/iiirs,  1  De  G. 

and    County    Bank,    1901,    2    Ch.  M.    &    G.    240,    244;    Adams   v. 

231,  2o6,  257.  Angell,  5  Ch.  D.  634,  041,  6l5, 

(()  Le  jScre  v.   Lc  Xcvc,  Amb.  647  ;    Thome  v.  Vann,  1895,  A.  C. 

436,    446;    Birch    v.    EUames,    2  11,    16—18;    Liquidation  Estates 

Anst.    427  ;    Potter  v.   Sanders,  6  Purchase  Co.  v.  WUlouyhhy,  1896, 

Hare,  1  ;    Balle>/  v.  Richardson,  9  1  Ch.  726,  1898,  A.  C.  321. 
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benefit  thereof,  and  the  intermediate  incumbrancer 
cannot  then  enforce  his  security  without  redeeming  the 
charge.  And  it  is  not  necessary  for  this  purpose  that 
the  mortgage  should  be  transferred  to  a  trustee  for  the 
purchaser  ;  it  will  not  merge  if  the  intention  to  keeji  it 
alive  appear  either  by  express  declaration  or  by  inference 
from  the  siirrounding  circumstances,  notwithstanding 
that  the  mortgage  and  the  equity  of  redemption  be 
both  vested  in  the  same  person  (o). 

Purcliaseby  If  the  mortgagee  under  a  legal  mortgage  of  land 
thTe^mT^of  purchase  the  equity  of  redemption,  he  will  be  entitled, 
redemption,  under  the  doctrine  of  tacking,  to  hold  the  land  free 
from  all  intermediate  equitable  incumbrances  of  which 
he  had  no  notice  at  the  time  when  he  paid  his  purchase 
money  {}>).  But  with  regard  to  mesne  incumbrances 
of  which  he  had  notice  and  which  were  not  discharged, 
it  was  formerly  considered  that,  unless  his  mortgage 
were  transferred  to  a  trustee  for  himself  for  the  purpose 
of  keeping  it  alive,  it  merged  in  his  ownership  of  the 
premises,  with  the  consequence  that  the  mesne  incum- 
brances became  first  charges  thereon,  and  the  incum- 
brancers could  enforce  their  securities  without  redeeming 
the  legal  mortgage  {q).     But  it  is  now  established  in 

(o)  See  cases  cited  in  preceding  De  G.  M.  &  G.  638.     But  if  a 

note;    and   Bailey  v.   liichardsoii,  man  become  entitled  to  an  equity 

9    Hare,    734  ;   I'hUHps  v.   Gutte-  of  redemption  by  descent  or  de- 

ridf/e,  4  De  G.  &  J.  531  ;  Haydcn  vise,   he  may  keep  alive  for  his 

V.  Kirlqjalruk,  34  Beav.  G4d  ;  Re  own  benefit  any  charge  made  by 

P/jV/e,  1891,  2Ch.  135.    Of  course,  his  predecessor  which  he  chooses 

a   mortgagor   paj'ing   off  a  first  to  pay  off  :    Davis  v.  Barrett,  14 

mortgage  created  by  himself  can-  Beav.    542;    or  if  he   be  himself 

not  by  anymeans  set  up  the  charge  the   mortgagee   under   auy  such 

to  defeat  or  hinder  his  own  sub-  previous   charge,   the   same  will 

sequent  incumbrancers  :    Watts  v.  not  merge  if  such  be  not  his  in- 

Symes,  1  De  G.  M.  &  G.  240,  244.  tention  :  Forbes  v.  iloffatt,  18  Ves. 

Neither   can   he   defeat  his  own  384. 

subsequentincumbrancersbypur-  [p)  Above,    pp.  420,  423,  and 

chasing   the   property  at   a  sale  notes. 

thereof   under   a   power   of    sale  (-/)  2  Dart,  V.  &  P.  917,  5th  ed., 

given  by   such   first  mortgage  :  1040,  Gth  ed. ;    Touhnin  v.  Steere, 

Otter  V.    Vanx,  2  K.  &  J.  650,  6  3  Mer.  210,  224. 
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this  ease,  as  well  as  that  of  the  redemption  of  a  first 
mortgage  by  the  purchaser  of  an  equity  of  redemption, 
that  if  an  intention  to  keep  the  mortgage  on  foot  be 
shown,  either  by  express  declaration  or  by  implication 
from  the  surrounding  circumstances,  the  mortgagee 
purchasing  the  equity  of  redemption  may  avail  himself 
of  the  charge  as  a  protection  against  mesne  incum- 
brancers, of  whose  claims  he  had  notice,  notwithstanding 
that  the  first  mortgage,  as  well  as  the  equity  of  redemp- 
tion, be  vested  in  himself  alone ;  and  when  such  an 
intention  is  shown  the  mesne  incumbrancers  must 
redeem  the  first  mortgage  if  they  wish  to  enforce  their 
securities  (r).  Both  a  mortgagee  purchasing  the  equity 
of  redemption,  and  the  purchaser  of  an  equity  of 
redemption  redeeming  the  mortgage,  should  be  careful 
to  take  a  conveyance  in  such  form  that  there  can  be  no 
doubt  whether  it  is  intended  to  keep  the  charge  alive  or 
not  (-s'). 

§  11. — iS(th'  of  Licensed  Fropevtij. 

On  the  sale  of  a  jDublic-house  or  other  licensed  pro-  Sale  of 
perty  as  a  going  concern,  the  vendor  is  bound,  on  the 
day  fixed  for  completion,  to  produce  a  valid  and  effectual 
licence  of  the  kind  promised  by  the  contract,  and  to 
indorse  or  to  procure  the  holder  thereof  to  indorse  the 
same  to  the  purchaser,  so  that  the  purchaser  may  be 
enabled  to  apply  at  once  for  interim  authority  to  carry 
on  the  business  until  the  next  special  sessions,  and  to 
apply  at  such  sessions  for  a  transfer  of  the  licence  [t). 
And  on  the  sale  of  such  propert}-,  time  is  of  the  essence 
of  the  contract ;  so  that  if  the  vendor  cannot  perform  his 
obligation  in  this  respect  on  the  very  day  fixed  for  com- 

(;•)  AcUum  V.  Aiigell,  5  Ch.  D.  4tli  ed.  ;    1  Key  ..V'  Elph.   Prec. 

634;  above,  p.  424,  n.  (o).  Conv.  490,  531  and  notes,  4th  ed., 

(«)  See  Adams   v.   Angcll,    ubi  4Go,  504  and  notes,  7tli  ed. 
sup. ;     Davidson,     Prec.     Conv.  (d)    Tadcmtcr  Tvucr  Bnwcrij  Co. 

vol.  ii.   pt.  i.    324,  n.,    327,   n.,  v.  Wihon,  1897,  1  Ch.  705. 


licensed 
property. 


426 


OF  rAKTlCUl.AK  'i'HLES. 


pletion,  the  purchaser  is  entitled  to  repudiate  the  con- 
tract (u).  But  in  the  absence  of  special  stipulation  to 
the  contrary,  the  vendor  is  not  bound  to  do  more  than 
this,  or  to  procure  for  the  purchaser  a  transfer  of  the 
licence  or  even  interim  authority  to  carry  on  the 
business,  and  does  not  warrant  that  such  transfer  or 
interim  authority  shall  be  procured  ;  and  the  purchaser 
buys  subject  to  the  risks  that  the  licence  will  not  be 
renewed  at  the  next  annual  Brewster  sessions  (.r),  that 
the  transfer  of  the  licence  to  him  will  be  refused  at  the 
special  sessions,  and  that  interim  authority  will  not  be 
accorded  to  him  (//) . 


Land  subject 
to  restrictive 
covenants. 


§  12. — Land  subject  to  Resfricfnr  Covennnts. 

As  we  have  seen  (~) ,  the  fact  that  any  land  purchased 
is  subject  to  restrictive  covenants  is  such  a  defect  of 
title  as  justifies  the  purchaser  in  refusing  to  perform  the 
contract ;  unless  the  vendor  should  have  expressly  stipu- 
lated that  the  purchaser  shall  make  no  objection  to  the 
title  on  that  account.  A  vendor  of  land  subject  to 
such  covenants  must,  of  course,  be  careful  to  make  a 
special  condition  of  sale  to  this  effect.  It  is  now  settled, 
with  regard  to  covenants  relating  to  land  and  entered 
into  by  a  tenant  in  fee  with  a  former  owner,  from 
whom  he  purchased,  or  with  an  adjoining  landowner, 
that  in  so  far  as  such  covenants  bind  the  covenantor  to 
some  forbearance  restrictive  of  the  free  use  of  his  land, 
and  were  made  with  the  object  of  benefiting  the  owners 
and  occupiers  of  some  other  land  retained  by  the  former 
owner  or  belonging  to  the  adjoining  landowner,  as  the 


{u)  Scalon  v.  Mapp,  '1  Coll. 
556  ;  Bay  v.  Luhke,  L.  R.  5  Eq. 
336  ;  Claydcn  v.  Green,  L.  R.  3 
C.  P.  511;  Cou-les  v.  Gale,  L.  R. 
7Ch.  12  ;  Fowellv.  Marshall,  1899, 
1  Q.  B.  710,  712. 


(x)    See    a/iarp    v.     Wakefield, 
1891,  A.C.  173. 

{y)   Tadcaster  Toiler  Brewery  Co. 
V.  JFilson,  1897,  1  Ch.  705. 

(z)  Above,  pp.  133,  156—158. 
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case  may  be  (n),  the  burthen  thereof  runs  with  the 
land  in  equity,  though  not  at  law  ;  that  is  to  say,  the 
restrictions  are  enforceable  in  equity  by  action  for  an 
injunction  against  all  persons  who  acquire  the  land 
from  the  covenantor,  either  by  act  of  law  or  assign- 
ment (li),  except  only  (as  in  the  ease  of  other  equities) 
such  assigns  as  have  acquired  the  legal  estate  in  the 
land  as  purchasers  for  value  in  good  faith,  without 
notice  of  the  covenant  (e).  But  the  burthen  of  cove- 
nants by  a  tenant  in  fee  to  do  some  positive  act  upon 
or  relating  to  his  land,  as  to  repair  a  road  or  build  a 
house  or  a  wall,  does  not  run  with  the  land  either  at 
law  or  in  equity.  And  where  a  landowner  enters  into 
restrictive  covenants  with  some  person,  but  not  with 
the  object  of  benefiting  the  owners  and  occupiers  of 
some  other  land  belonging  to  the  covenantee,  as  where 
a  vendor  sells  all  his  land  in  some  particular  place, 
retaining  no  adjoining  or  neighbouring  laud,  and  the 
purchaser  enters  into  covenants  restrictive  of  the  use 
thereof  with  the  vendor,  the  burthen  of  the  covenants 
does  not  run  in  equity  with  the  covenantor's  land,  and 
the  covenantee  cannot  enforce  them  by  action  for  an 
injunction  against  the  covenantor's  assigns,  whether 
they  had  notice  of  the  covenants  or  not ;  for  the  burthen 
imposed  in  equity  by  restrictive  covenants  is  analogous 
to  the  burthen  of  an  easement,  which  cannot  exist  in  the 
absence  of  a  dominant  tenement  (d).  In  such  cases  the 
covenantors  and  their  representatives  in  law  are  liable 


la)  See  Formby  v.  Barker,  1903,  Eq.  678  ;  London  ^-  South  IVrstcrn 

W.  N.   133;  72  L.  J.  Ch.   71fi,  Rail.    Co.    v.    Gomm,   20   Ch.    D. 

and  51  W.  R.  646.  562,  583  ;  Xottinqham,  cjr.   Co.  v. 

{b)   Tulk  V.  Moxhai/,  2  Ph.  774  ;  Bictler,  16  Q.  B.  D.  778,  787,  788  ; 

lirnals   v.    Conii^haw,    9    Ch.    D.  Eowell    v.   Satchell,    1903,    2    Ch. 

125,  11  Ch.  D.  866;  Amterhernj  212,221.     Notice  may,  of  course, 

V.  Uldham,  29  Ch.  D.  750  ;  Spicer  be  either  actual  or  coDstructive  : 

V.  Martin,  14  App.  Cas.  12  ;  Mac-  Wilson  v.  Mart,  L.  R.  1  Ch.  463  ; 

A;e«si«  V.  CAiWtr.v,  43  Ch.  D.  265  ;  Patman   v.   Ilarland,    17    Ch.    D. 

Rogers  v.  Rosegood,    1900,   2   Ch.  353  ;  above,  pp.  257  sq. 

388.  [d)     Formby     v.     Barker,     ubi 

(c)  Carter  v.  Williams,  L.  R.  9  .sup. 
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personally  upon  such  covenants ;  but  llieir  at-signs  of 
the  land,  as  such,  do  not  come  under  any  liability  in 
resjiect  thereof  (r).  It  is  therefore  no  objection  to  the 
title  to  land  that  the  owner  or  his  predecessor  seised 
thereof  in  fee  has  entered  into  some  covenant  relating 
thereto,  either  of  a  positive  and  not  of  a  restrictive 
natui-e,  or  of  a  restrictive  nature  but  not  made  with  the 
object  of  benefiting  some  other  land.  With  respect  to 
stipulations  restrictive  of  the  use  of  land,  they  may  be 
attached  to  land  as  a  burthen  thereon  in  equity,  not 
only  by  express  covenant,  but  also  by  an  express  or 
implied  contract  entered  into,  without  deed,  by  the 
tenant  in  fee  simple  of  the  land  (./").  Thus,  where 
lands  are  laid  out  and  sold  in  plots  as  a  building  estate, 
and  by  the  conditions  of  sale  the  purchasers  are  required 
for  their  mutual  benefit  to  observe  stipulations  restric- 
tive of  the  use  of  the  plots  purchased,  the  burthen  of 
these  stipulations  will  be  attached  in  equity  to  the 
purchased  lands,  although  the  purchasers  should  not 
enter  into  any  deed  of  covenant  to  observe  the  same. 
And  if  in  such  case  it  appear  from  the  conditions  or  the 
circumstances  attending  the  sale  that  the  intention  is 
that  the  purchasers  shall  have  the  benefit  of  the 
restrictive  stipulations  as  regards  all  the  lands  offered 
for  sale,  the  burthen  of  these  sti]^)ulations  will  attach  to 
any  of  the  lands  which  may  remain  unsold,  and  will  be 
enforceable  accordingly  against  the  vendor,  his  repre- 
sentatives in  law  and  assigns  taking  with  notice 
thereof  (f/).     And  not  only  may  lands  be  subjected  to 


(c)  Haywood  v.  Brunswick,  ^-e.  [g)    See   Renals   v.    Cowlinhau; 

Society,  8  Q.  B.  D.  403;  Auster-  9  Ch.  D.    125,   11   Ch.   D.  866; 

berry  v.  Oldham,  29  Ch.  D.   750  ;  Spiccr  v.   Martin,    14   App.    Cap. 

Eoljord   V.    Acton,    ^-c,    1898,    2  12  ;    Mackcn:ie    v.     ChiUhrs,    4  3 

Ch     240     I'ormby  y.  Barker,  ubi  Ch.   D.  265  ;  Jie  Birmii/y/inm,  ^e. 

sup  Co.  and  Allday,  1893,  1  Ch.  342  ; 

,'      ^„        .,,     ,        „r,u--,  Ih,lfordv.Actuu,S;c.,\m^,2Ch. 

(/)   Tulk  V.  Moxhay,  2  Ph.  ,  /4,  ^^,;_  ,^^^  .  j.^^^.^i^  ^._  ^.ftchcU,  1903, 

778;   Carter  v.   Williams,  L.  R.  9  o  Ch.  212;  cf.  Tucker  v.   I'oules, 

Eq.  678.  1893,  1  Ch.  195. 
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the  burthen  of  restrictive  stipulations  by  contract  implied 
on  the  part  of  the  tenant  in  fee  from  the  terms  on 
which  he  has  offered  the  same,  together  with  adjoining 
lands,  for  sale  and  has  sold  the  adjoining  lands  to 
purchasers,  but  if  a  block  of  lands  or  houses  be  offered 
to  be  let  on  lease  on  the  terms  that  all  the  tenants 
shall  enter  into  the  same  restrictive  covenants,  so  that 
each  tenant  is  offered  the  advantage  to  be  gained  from 
the  other  tenants'  covenants,  any  of  the  lands  or  houses 
remaining  unlet  will  be  subject,  in  the  hands  of  the 
lessor,  his  representatives  in  law  and  assigns  with 
notice,  to  the  burthen  of  the  restrictive  stipulations  (A). 
And  in  such  cases  it  appears  that  the  agreement  giving 
rise  to  an  equitable  right  to  enforce  the  restrictions  may 
be  established  by  parol  evidence,  notwithstanding  the 
Statute  of  Frauds  (/),  under  the  doctrine  of  part  per- 
formance (A).  It  follows  that  anyone  who  is  about  to 
sell  or  let  lands  in  lots,  subject  to  restrictive  covenants 
to  be  entered  into  by  the  various  purchasers  or  lessees, 
should  be  careful,  unless  he  is  willing  that  the  unsold 
or  unlet  land  shall  be  affected  with  the  same  burthen, 
to  stipulate  expressly  that,  as  regards  any  of  the  lots 
which  shall  not  be  sold  or  let,  he  shall  not  stand  in  the 
place  of  a  purchaser  or  lessee  thereof  so  as  to  be  bound 
by  the  covenants  (/).     If  land  subject  to  any  stipulation 


(h)  Spicer  \.  Martin,   14  App.  existing  fact,  he  had  nevertheless 

Cas.  12.  "invited  the  public  to   come  in 

,.,„,,    .^  „        TT         o        *  ^n<i  t3,ke  a  portion  of  an  estate 

(t)  Stat.  /9  Car.  II.  c.  ..,  s.  4  ;  ^^^^^  ^^^  ^^^^^  ^^  ^^^  general 

above,  p.  3.  1^^  ,,     -jj^j^^  invitation  or   offer, 

{k)  Above,    p.    11;    Piggott   v.  however,  could  only  be  established 

Stratton,  1  De  Gr.  F.  &  J.  33,  49  ;  by  admitting  evidence,  outside  the 

and  see  Lord  Maenaghten's  judg-  written  memorandum  of  the  con- 

ment  in  Spicer  v.  Martin,  14  App.  tract  for  letting,  of  the  circum- 

Cas.    12,   20 — 25,  where  he  con-  stances  under  which  the  appellant 

sidered  that  though  the  appellant  had  bought  and  subsequently  let 

might  not  have  incurred  any  con-  the  lands  in  question, 

tractual  liability  on  the  construe-  (0  See  1  Davidson,  Prec.  Conv. 

tion  of  the  correspondence  between  712,  4th  ed.;  570,  5th  ed.;  David- 

the  parties  and  had  not  made  any  son's    Concise    Precedents,    119, 

false  representation  which  he  was  17th    ed.  ;     Osbornr    v.    Bradley, 

estopped  from  disputing,  as  to  an  1903,  2  Ch.  446. 
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restrictive  of  th'^  user  thereof  come  to  the  hands  of  any- 
one who  takes  the  legal  estate  as  purchaser  for  value  in 
good  faitli  without  notice  of  the  restriction,  he  is,  as  we 
have  seen  (/;/),  entitled  to  hold  the  land  free  from  the 
restriction,  and  any  ^^urehaser  from  bim  will  enjoy  the 
same  immunity,  even  though  such  purchaser  bought 
with  notice  of  the  restriction.  But  if  a  man's  title  to 
hold  land  free  from  some  such  restriction  depend  on 
proof  of  the  fact  that  he  so  purchased  tbe  same  without 
notice  as  above  mentioned,  he  will  not  be  able  to  oblige 
a  purchaser  from  him  under  an  open  contract  to  specific 
performance  of  the  agreement  for  sale  {n)  ;  for  the 
Court  considers  that  a  title  depending  on  proof  of  such 
a  fact  is  too  doubtful  to  force  upon  an  unwilling  pur- 
chpser  (o).  In  such  a  case,  therefore,  the  vendor  must  be 
careful  to  protect  himself  by  a  special  condition  of  sale. 

Devoluticn  of      With  respect  to  the  devolution  of  the  benefit  of  a 

the  beuefit  of    covenant  or  contract  restrictive  of  the  use  of  the  land 
restrictive 

covenants.  and  entered  into  by  a  tenant  in  fee  with  a  vendor  or  an 
adjoining  landowner,  the  question  to  be  considered  is 
whether  the  parties  to  the  contract  intended  that  the 
benefit  thereof  should  enui'e  to  the  person  originally 
entitled  to  enforce  the  obligation  in  his  capacity  of 
owner  of  some  neighbouring  land  and  should  be 
annexed  to  the  ownershij)  of  that  land  {p).  If  this  be 
the  case  the  benefit  of  the  contract  will  pass,  without 
express  mention,  by  a  conveyance  of  that  land,  in  the 
some  manner  as  an  easement  appurtenant  thereto  will 
pass  therewith  at  law  {q)  ;  and  any  assign,  whether  in  fee 
or  for  any  less  estate  (r),  of  the  neighbouring  land  will  be 
entitled  in  equity  to  enforce  the  restrictions  (s).     And 

(»()  Above,  p.  427.  p.  427,  nn.  (a),  {h). 

(w)  Xotti>ifiham,^c.C'o.\. Butler,  {q)   Child  y.  Ihxglas,  Kay,  560, 

16  Q.  B.  D.'77S.  568;  Itorjers  v.  Bosegood,   1900,  2 

(o)   Freer  v.  ITm^,  4  De  Q.  M.  Ch.  388. 

&  a.  495  ;  Re  Handman  and  Wxl-  [r)   Taiie  v.  Goding,  11  Ch.  D. 

cox's  Contract,  1902,  1  Ch.  599.  273. 

{p)  See  the  cases  cited  above.  (s)    Whatman  v.  Gihxov,  9  Sim. 


OF  PARTICULAR  TITLES.  431 

for  this  purpose  it  is  not  necessary  that  the  assign 
should  be  in  of  the  same  estate  as  the  original  eon- 
tractor  had  (/).  If  the  restrictions  be  created  by 
covenant,  it  appears  that  the  benefit  of  the  covenant 
will  run  at  law  with  the  land,  for  the  advantage  of 
which  the  restrictions  were  imposed ;  but  that  an 
assignee  of  the  land  could  not  sue  on  the  covenant  at 
law  unless  he  took  the  original  covenantor's  estate 
therein  {ii).  When  the  benefit  of  such  a  covenant  or 
contract  has  passed  to  an  assign  of  the  land,  for  the 
advantage  of  which  the  restriction  was  created,  the 
burthen  of  the  contract  cannot,  of  course,  be  effectually 
released  by  any  act  or  any  deed  of  the  person 
originally  entitled  to  enforce  the  agreement  (./■).  If  a 
landowner  entitled  to  the  benefit  of  a  contract  re- 
stricting the  use  of  adjoining  land  make  or  permit 
such  use  of  his  own  land  that  it  would  be  unreasonable 
for  him  to  insist  any  longer  on  the  observance  of  the 
restrictions  with  respect  to  the  adjoining  land,  he  will 
lose  his  equitable  right  to  enforce  such  restrictions 
specifically  by  action  for  an  injunction  [y).  Such  a 
landowner  may  also  lose  this  equitable  right  by 
acquiescence  in  breach  of  the  restrictions  or  delay  in 
asserting  the  right  (;:) .  These  facts  will  not,  however, 
deprive  him  of  any  right  he  may  have  to  enforce  the 
contract  at  law,  although  they  may  be  taken  into  con- 


196  ;  Mann  v.  Slephcnti,  15  Sim.  created   for   the    benefit    of   the 

377  ;  Coles  v.  Sims,  5  De  G.  M.  vendor,  but  not  as  the  owner  of 

&  G.  1  ;  and  cases  cited  in  the  any  particular  property)  appears 

two  preceding  notes.  to  be  taken  away  by  the  decision 

(<)  See  note  (</),  above.  ^^    Formhj    v.    Barlccr,     above, 

[ii]  Rogers  v.  Hosenood,  190O,  2  ^' /  ,    „  t7-7,-  m    o    i-. 

Ch.  388,404.  ,  «(-')p^r''  7r-  "/^'"'T'  l-  ^^- 

18  ;  Peek  v.  Mattheics,  L.  R.  3  Eq. 

W  ^-  ^-  515  ;   Gaskin  v.  Balh,  13  Ch.  ]). 

(y)  Bedford  \.  Trustees  of  British  324  ;   Sayers  v.  Colhjer,  2S  Ch.  D. 

Museum,  2  My.    &  K.  552.     See  103  ;    see   German  v.  Chapman,  7 

Osborne  v.  Bradhy,    1903,   2   Ch.  Ch.  D.  271  ;   Kniqht  v.  Simmonds, 

446,  but  note  that  the  ground  on  1896,  2  Ch.  294 ;  liowetlv.  Satchell, 

whicih   that  decision   is   founded  1903,    2    Ch.     212  ;     Osborne    v. 

(viz.,    that    the    restriction    was  Bradley,  1903,  2  Ch.  446. 
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Investigation 
of  title  in 
view  of 
mortgage. 


sideriition  in  assessing  the  amount  of  damages  recover- 
able (a).  But  after  long  acquiescence  by  the  covenantee 
in  a  breach  of  the  covenant,  a  waiver  of  the  covenant 
will  be  presumed  (/>).  If  land  be  sold  together  -with 
the  benefit  of  any  covenant  or  contract  restricting  the 
use  of  any  adjoining  land,  the  vendor  must,  of  course, 
prove  bis  title  to  this  advantage,  as  in  the  case  of  his 
selling  any  easement  or  other  legal  right  exercisable 
over  any  land  of  which  he  is  not  the  owner.  And  if  a 
man  sell  land  together  with  the  advantage  of  some 
restriction  to  be  newly  created  as  to  the  use  of  other  land 
of  his  own,  he  must  show  a  good  title  to  the  latter 
piece  of  land  as  well  as  the  former  (r). 

§  13. — Invest i(jat ion  of  Title  in  Vieic  of  a  Mortrjarjo. 

A  few  words  may  be  added  on  the  investigation  of 
title  in  view  of  taking  a  mortgage  of  land.  When  it  is 
proposed  to  obtain  a  loan  of  money  on  the  security  of  a 
mortgage  of  laud,  the  title  is  usually  investigated  even 
more  strictly  than  on  a  sale  {d)  :  but  the  parties  stand 
in  a  very  different  position  from  that  of  a  vendor  and 
purchaser.  In  the  first  place,  it  is  not  usual  for  persons 
proposing  to  lend  money  on  a  mortgage  of  lands  to  bind 
themselves  by  contract  to  make  the  loan  [e).  They  are, 
therefore,  generally  in  a  position  to  exact  any  evidence 
of  title  which  they  may  choose  to  demand,  as  they  can 
at  any  time  decline  to  proceed  with  the  transaction,  if 
the  title  produced  is  in  any  respect  insufficient.  They 
should,  however,  before  commencing  the  investigation 
of  the  title  to  the  lands  proposed  to  be  mortgaged  or 
incurring  any  other  trouble  or  expense  in  the  matter,  be 
careful  to  stipulate  expressly  that  the  mortgagor  shall 


(a)  See  Bedford  v.  Trustees  of 
British  3Itiseiiiii,  2  My.  &  K.  552  ; 
Saijers  v.  Colli/cr,  28  Ch.  D.  103. 

(i)  Hepworth  v.  Bickles,  1900, 
1  Ch.  108. 


[c)  Above,  p.  383,  and  n.  («<)• 
{d)  Wms.  Real  Prop.  449,  13th 

ed. ;  577,  19th  ed. 

(e)  Davidson, Prec.  Conv.  vol.  ii. 

pt.  i.  p.  104,  n.  («),  4th  ed. 
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pay  all  their  costs  and  expenses  of  and  incident  to  the 
transaction  proposed  in  any  event,  whether  they  choose 
to  make  the  loan  or  not.  For  although  the  regular 
course  of  practice,  where  a  mortgage  is  completed,  is  for 
all  costs  incurred  by  the  mortgagee  in  investigating  the 
title,  valuing  the  land,  and  otherwise  preparing  for  the 
loan,  to  be  paid  by  the  mortgagor  (./'),  yet  where  the 
parties  are  not  bound  to  each  other  by  any  contract, 
there  is  no  obligation  on  the  mortgagor  to  discharge 
such  costs,  if  the  loan  be  not  made  (g).  Unless,  there- 
fore, an  intending  mortgagee  make  the  above-mentioned 
express  stipulation,  he  runs  the  risk  of  being  out  of 
pocket  by  the  transaction,  if  he  should  be  obliged  to 
decline  the  loan  on  account  of  some  defect  in  the  title. 
If  an  agreement  should  be  made  that  one  shall  lend  and 
another  borrow  money  on  mortgage  of  some  particular 
land,  it  is  not  an  implied  term  of  the  contract  that  the 
borrower  shall  prove  his  title  to  the  land  for  the  last  sixty 
or  forty  years,  or  any  other  particular  period;  as  the  trans- 
action of  borrowing  implies  that  securities  of  every  degree 
of  safety  may  be  made  available,  any  risk  run  with  regard 
to  the  title  being  compensated  by  the  terms  agreed  upon 
as  to  the  rate  of  interest  to  be  paid  or  otherwise  (//).  It 
is  not,  therefore,  a  breach  of  such  a  contract  for  the 
borrower  to  fail  to  show  a  good  marketable  title  to  the 
land :  although  the  contract  would  appear  to  be  broken 
if  the  borrower  should  fail  to  produce  any  property  of 
his  corresponding  with  that  described  in  the  contract. 

(/)  If  the  loan  be  made  ■without  where  the    Court    sanctioned    a 

such  costs  being  paid,  they  cannot  mortgage  of   an  infant's  estate, 

be  added  as  mortgagee's  costs  to  and  the  matter  went  off  -without 

the   security:    but   they  are  re-  the  proposed  mortgagee's  default, 

coverable  by  the  mortgagee  from  he  was  allowed  his  costs  of  in- 

the  mortgagor  personally  under  vestigating  the  title  out  of   the 

an  implied  contract  of  indemnity  :  infant's  estate  :    Graygs  v.   Gray, 

Wales  V.  Can-,  1902,  1  Ch.  860.  35  Beav.  166. 

ig)  Rigley  v.  Laykin,  2  Y.  &  J.  (/()    Melbourne   v.    Cottrell,    ubi 

83  ;    Wilkimon,  v.  Grant,  18  C.  B.  sup.  ;  and  see  National  Provincial 

319;  Melbom-ney.  Cottrell,  SW.H.  Hank   of  England   v.    Games,   31 

884,  29  L.  T.  O.   S.   293.     But  Ch.  D.  582. 

w.  28 
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The  Court  will  not,  however,  specifically  enforce  a  con- 
tract to  lend  money  on  mortgage  of  some  particular 
property  at  suit  of  either  the  borrower  or  the  lender  (/) ; 
unless  the  money  should  have  been  first  actually  advanced 
by  the  lender  on  the  borrower's  promise  to  give  the 
particular  security  (/.•)  :  but  the  person  aggrieved  by  a 
breach  of  such  a  contract  may  recover  damages  pro- 
portionate to  the  loss  he  has  sustained  (/).  It  follows 
that,  if  an  intending  mortgagee  of  land  should  contem- 
plate entering  into  a  contract  to  make  the  loan,  he 
should  expressly  stipulate  that  the  borrower  shall  first 
show  a  good  marketable  title  to  the  land  to  the  satisfac- 
tion of  the  lender's  counsel,  that  the  lender  shall  be  at 
liberty  to  rescind  the  contract  if  his  counsel  shall  not 
accept  the  title,  and  that  the  borrower  shall  pay  all  the 
lender's  costs  (;«)  and  expenses  of  and  incident  to  the 
transaction  in  any  event,  whether  the  loan  be  made  or 
not.  If  it  be  intended  that  the  lender  shall  recover  any 
compensation  beyond  expenses  out  of  pocket  in  the  event 
of  the  loan  not  being  made,  such  as  interest  for  his 
money  whilst  lying  idle,  this  must  be  the  subject  of 
express  stipulation  («). 


In  advising  on  title  on  behalf  of  an  intending  moft- 


What  title 

required  on  g^8'®®'  ^^  must  be  remembered  that  the  object  of  the 

behalf  of  a  transaction  proposed   is  very  different  from  that  of  a 

mortgagee.  ^      ^  *' 


(j)  Rogers  v.  ChaUis,  27  Beav. 
175 ;  Sichel  v.  Moscnthal,  30  Beav. 
371  ;  South  African  Territories, 
Ltd.  V.  Wallnigton,  1897,  1  Q.  B. 
692,  1898,  A.  C.  309. 

{k)  Ashton  V.  Cor  rig  an,  L.  R. 
13  Eq.  76  ;  Hermann  v.  Hodges, 
L.  R.  16  Eq.  18  ;  Taylor  v.  Evk- 
ersley,  2  Ch.  D.  302. 

{I)  See  Western  Wagon,  ^r.  Co. 
V.  West,  1892,  1  Ch.  271,  277  ; 
South  African  Territories,  Ltd.  v. 
WatUngton,  ubi  sup.  Where  the 
borrower  under  such  a  contract 
breaks  off  the  transaction  without 


reason,  the  lender  can  recover  his 
solicitor's  costs  as  damages:  Ca7-- 
tcr  V.  Merrion,  32  L.  T.  N.  S. 
663. 

{m)  Where  an  intending  bor- 
rower agreed  to  pay  the  lender's 
reasonable  costs  in  case  the  loan 
went  off,  it  was  held  that  this 
did  not  include  the  commission 
charged  by  the  lender's  bankers 
for  withdrawing  his  money  from 
deposit :  lie  Blakealeg,  32  Beav. 
379. 

(«)  Siveetland  v.  Smith,  3  Tyrw. 
491. 
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sale.  Purchasers  generally  buy  land  with  the  view  of 
occupying  or  enjoying  it ;  they  seldom  buy  it  for 
immediate  re-sale.  But  the  object  of  a  mortgagee  is 
simj)ly  to  obtain  good  security  for  the  repayment  of 
his  money,  whenever  he  may  desire  to  call  it  in.  And, 
assuming  that  the  valuation  of  the  land  is  satisfactory, 
what  conduces  most  to  this  end  is  that  he  should  be 
able  at  any  time  to  exercise  effectually  his  best  and 
most  convenient  remedy,  which  is  his  power  of  sale. 
While  purchasers,  therefore,  so  long  as  they  can  obtain 
a  good  holding  title,  are  often  willing  to  waive  defects 
of  title  which  will  be  ciu-ed  by  lapse  of  time  or  may  be 
covered  by  special  conditions  on  a  re-sale,  a  mortgagee 
will  always  desire  to  get  a  good  marketable  title ;  for 
he  contemplates  the  possibility  of  having  recourse  to  a 
forced  sale,  when  special  conditions,  in  spite  of  the 
avidity  with  which  they  are  usually  swallowed  at  the 
auction  mart,  may  be  depreciatory.  The  conveyancer 
advising  an  intending  mortgagee  should  therefore  see 
that  his  client  wall  obtain  a  good  marketable  title,  that  Good  market- 
is,  a  title  under  which  the  property  can  be  put  up  for 
sale  without  any  special  conditions  restricting  the  pur- 
chaser's rights,  or  which  an  unwilling  purchaser  under 
an  open  contract  would  be  obliged  to  accept  (o).  As 
we  have  seen  {p) ,  an  intending  mortgagee  is  not  usually 
bound,  as  a  purchaser  very  commonly  is,  by  any  con- 
tract requiring  him  to  accept  less  than  a  good  market- 
able title.  If  it  should  be  proposed  that  an  intending 
mortgagee  should  accept  a  title  less  than  this,  the 
question,  whether  he  may  reasonably  concede  what  is 
asked,  should  be  determined  by  considering  whether  the 
suggested  concession  will  practically  hamper  the  exer- 
cise of  his  power  of  sale.  And  as  a  mortgagee  on  com- 
pletion gets  only  a  parchment  security,  and  does  not, 


(o)  Pi/rkc  V.  IVdddingham,  10  Hare,  1,  8. 
[p)  Above,  p.  432. 

28  (2) 
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like  a  vendor,  enter  into  possession  of  the  land,  there  is 
the  more  reason  for  seeing  that  the  evidence  of  the 
mortgagor's  title  is  in  every  respect  complete.  The 
title  deeds  especially  should  he  examined  with  most 
particular  care  {q)  ;  for  frauds  and  forgeries  have  heen 
far  more  frequently  effected  in  connection  with  the 
mortgage  of  land,  where  there  is  no  transfer  of  the 
actual  possession,  than  upon  sale.  As  regards  the 
evidence  hoth  of  any  facts  material  to  the  title  and  the 
identity  of  the  premises,  a  mortgagee  will,  as  a  rule, 
require  strict  proof  according  to  conveyancing  prac- 
tice (r) .  And  we  have  seen  (.s) ,  purchasers,  who  have  to 
pay  out  of  their  own  pockets  the  expense  of  procuring  evi- 
dence not  in  the  vendor's  possession,  often  content  them- 
selves ^vith  informal  evidence,  or  sometimes  they  waive 
proof  of  such  matters,  especially  where  the  vendor  and 
his  predecessors  have  long  heen  known  as  the  owners  of 
the  land.  But  an  intending  mortgagee  cannot  safely 
dispense  with  good  evidence  in  these  respects.  With 
these  differences,  the  investigation  of  title  in  view  of  a 
mortirasre  of  land  is  carried  out  in  like  manner  as 
upon  a  sale. 

Transfer  of  Investigation  of  title  prior  to  taking  a  transfer  of  a 

mor  gage.  mortgage  is,  of  course,  governed  by  the  same  con- 
siderations as  arise  on  a  proposal  for  a  new  mortgage. 
On  the  transfer  of  a  mortgage,  made  without  the 
privity  of  the  mortgagor,  the  transferee  takes  subject  to 
the  state  of  account  then  existing  between  the  mort- 
gagor and  the  mortgagee  {t).  And  if  the  transferee 
omit  to  give  to  the  mortgagor  notice  of  the  transfer,  he 
will  not  be  entitled  to  hold  his  legal  estate  in  the 
mortgaged  property  as  security  for  any  sums  of  money 
paid  since  the  transfer  by  the  mortgagor  to  the  original 

(?)  See  above,  pp.  114,  115.  (t)  Matthews    v.     Walluyn,    4 

(r)  Above,  pp.  104  sq.,  114. 

(s)  Above,  p.  113.  Ves.  118. 
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mortgagee  on  account  either  of  interest  or  principal  {u) . 
A  transfer  of  a  mortgage  cannot  therefore  be  safely 
taken  from  the  mortgagee  alone  without  first  inquiring 
of  the  mortgagor  as  to  the  state  of  the  mortgage  debt 
and  the  interest  thereon  and  obtaining  a  favourable 
reply,  and  giving  notice  of  the  transfer  to  the  mort- 
gagor. In  practice  the  mortgagor  is  always  made  a 
party  to  a  transfer  of  the  mortgage  whenever  his  con- 
currence can  be  procured  (x). 

(u)   Williams  v.  Sorrell,  4  Ves.  213  ;  see  Dixon  v.    Winch,  1900, 

389  ;    Re  Lord  Sotcthampton'' s  Es-  1  Ch.  736. 

tate,    16  Ch.  D.   178,    185,    187;  {x)  See  Davidson,  Prec.  Coav., 

Turner    v.    Smith,    1901,    1    Ch.  vol.  ii.  part  ii.  p.  264,  4th  ed. 
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CHAPTEE  XI. 

OF  THE  EFFECT  OF  THE  CONTRACT  PENDING 
COMPLETION. 

§  1.  Of  the  Rights  and  Liabilities  of  the  Parties 

pending  Completion  in  respect  of  the 

Property  sold. 
§  2.  Of  the  Transfer  pending  Completion  of 

the  Rights  and  Liabilities  under  the 

Contract. 


§  1. — Of  the  Rights  and  Liabilities  of  the  Parties  j)C)idin(/ 
Completion  in  respect  of  the  Pro2:)erty  sold. 

The  effect  of  the  contract  upon  the  position  of  the 
parties  has  already  been  shortly  stated  {a).  Unlike  the 
case  of  goods,  the  legal  estate  in  land  can  never  pass 
by  the  contract  itself ;  a  conveyance  distinct  from  the 
contract  is  always  required  {h).  But  tliere  is  a  con- 
siderable likeness  between  the  effect  of  the  unconditional 
sale  of  a  particular  chattel  at  law  and  the  effect  in 
equity  of  the  sale  of  lands.  For  in  equity,  subject  to 
the  vendor's  duty  of  showing  a  good  title,  to  his  lion 
for  the  price,  and  to  his  right  to  the  rents  and  profits 
up  to  the  proper  time  for  completion,  the  Avhole  estate 
contracted  for  in  the  lands  sold  is  considered  as  belong- 
ing to  the  purchaser  as  from  the  date  of  the  contract  for 
sale  (c).     As  from  that  date,  therefore,  the  vendor  is 

(a)  Above,  pp.  40,  41.  (g)    Above,     pp.    40,    41    and 

(6)  Wms.  Pers.  Prop.  65,  71, 
loth  ed.  n-  (./). 


EFFECT  OF  THE  CONTRACT  PENDING  COMPLETION.         439 

bound  to  use  the  same  care  in  preserving  or  managing 
the  property  sold  as  a  trustee  must  use  with  regard  to 
the  property  subject  to  his  trust  {d).  As  from  that 
date  the  property  stands  at  the  purchaser's  risk  as 
regards  all  losses  caused  without  the  vendor's  fault,  as 
through  tempest,  flood,  fire,  or  fall  in  prices  (e)  ;  and 
the  purchaser  takes  the  benefit  of  all  improvements 
casually  happening  thereto,  such  as  the  death  of  the 
tenant  for  life  on  the  purchase  of  the  reversion  (/). 
And  as  from  that  date  in  equity  the  lands  sold  are  the 
purchaser's  lands,  and,  if  freehold  or  copyhold,  are  the 
purchaser's  real  estate  (g),  and  are  in  the  vendor's  hands 
converted  into  personalty  (A).  But  this  passing  of  the 
equitable  estate  in  the  lands  sold  to  the  purchaser  is 
subject  to  the  condition  that  the  contract  be  such  as  can 
be  specifically  enforced  in  equity ;  and  if  this  condition 
fail,  as  by  the  want  of  a  good  title  on  the  vendor's  part, 
the  lands  remain  the  vendor's  property  in  equity  as 
well  as  at  law  (?) .  It  is,  of  course,  by  reason  of  the 
doctrine  that,  as  regards  the  consequences  of  any  act 
contemplated  by  a  binding  agreement,  equity  regards 
what  ought  to  be  done  as  actually  accomplished  (/.•) ,  that 
in  the  interval  between  contract  and  conveyance  the 
property  belongs  in  equity  to  the  purchaser,  for  whom 
the  vendor  is  constructively  a  trustee.     This  trusteeship 


(d)  Above,  p.  41  aud  n.  {I).  Grcenliill  v.  GreenhUl,  Prec.   Ch. 

{e)  Poole  V.  Sltergohl,  1  Cox,  273;  320;  Atchcvleyy.  Vernon,  10  Mod. 

Tainc  v.  Meller,  6  Ves.  349,  352  ;  518,  526—529  ;  Potter  v.  Potter,  1 

Harford  \.  Parrier,  1  Madd.  532,  Ves.  sen.  437;  Marsion  v.  Roe  H. 

539;     Robertson    v.     Skelton,     12  -Fo.r,  8  A.  &  E.  14,  63  ;  Sug.  V.  & 

Beav.    260;  Sug.  V.    &  P.   291;  P.    175,    183  xq. ;  Re  Kenmigton, 

Rayner  v.  Preston,   18  Ch.  D.  1  ;  1902,  1  Ch.  203. 

Cfistellain  v.  Preston,  11  Q.  B.  D.  (A)    A.-G.      v.     Prunnint/,      8 

380.  H.  L.  C.  243,  255,  265. 

(/)    White  V.  mats,   1  P.  W.  (/)  Procme   v.   Monck,    10   Ves. 

61,  62;  Ex  parte  M(mninff,2F.'W.  597;     Sug.   V.    &    P.    191,    193; 

410;     Sug.   V.   &    P.    291.    292;  Lysaght    v.   Edwards,   2    Ch.   D. 

Dart,  V.  &  P.  286,  n.  («),  732.  499,    506—508  ;    Re   Thomas,    34 

{g)  Thus,  the   lands   sold  will  Ch.  D.  166. 

pass   under   a  devise  of   all  the  {k)    Wms.    Real    Prop.     183, 

purchaser's  lands  or  real  estate  :  19th  ed. 
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is  not  absolute,  for  the  vendor  has  a  personal  and  sub- 
stantial interest  in  the  property,  which  he  is  entitled  to 
protect  (/).  As  a  trustee  for  the  purchaser,  the  vendor 
is  bound,  as  we  have  seen,  to  take  proper  care  of  the 
projierty.  His  beneficial  interest  in  the  land  sold  con- 
sists, first,  in  his  lien  thereon  for  the  price,  involving 
the  right  to  hold  possession  of  the  land  until  the  whole 
purchase  money  be  paid  (di)  ;  and  secondly,  in  the  right 
to  take  for  his  own  use  the  rents  and  profits  up  to  the 
proper  time  for  completion,  that  is,  the  time  fixed  by 
the  contract  for  completion  or,  under  an  open  contract, 
the  time  when  a  good  title  shall  have  been  shown  {n). 
And  the  vendor  lies  under  the  obligation,  correlative  to 
the  latter  benefit,  of  discharging  all  outgoings  due  in 
respect  of  the  property  sold  up  to  the  same  time  (o). 
We  will  first  consider  the  rights  of  the  piu'chaser,  and 
the  vendor's  consequent  liability  to  him,  and  will  then 
examine  the  vendor's  rights. 

As  we  have  seen  (p),  from  the  date  of  the  contract 
the  purchaser  is  in  equity  the  owner  of  the  property 
sold,  though  not  absolutely,  but  subject  to  the  condition 
that  the  contract  be  specifically  enforceable.  The  lands 
sold  are  in  equity  his  lands  ;  he  can  sell,  charge  or 
devise  them ;  if  of  inheritance,  they  are  his  real  estate 
descendible  to  his  heir,  and  are  applicable  as  such  for 
payment  of  his  debts  (q) .  He  therefore  bears  all 
losses  and  takes  the  advantage  of  all  additions  or  im- 
provements which  casually  happen  or  are  made  to  the 

(l)   Shaw    V.    Foster,   L.    E,.    5  cuted  a  conveyance  to  him,  without 

H.  L.  321,  338;  Lysaght  v.  Ed-  receiving  payment  of  the  whole  or 

tcardx,  2  Ch.  D.  499,  506  ;  Rayner  part  of  the  price. 
V.  Freston,  18  Ch.  D.  1,  6.  („)  Above,  pp.  22,  37,  41. 

^Mif"t    ^■-pin'''''-^°"^\?'  (0)  Above,  p.  41. 

Madd.   28,   32 ;    Fhillipa  v.    Sil-  ^  '  '  *^ 

vester,  L.  R.  8  Ch.  173,  176—178.  {P)  Above,  p.  439,  and  notes 

It    should    be    noted    that    the  W.  (/)-  (i')- 

vendor's  equitable  hen  on  the  laud  {q)  Fame -v.  Mcller,  6  Ves.  349, 

sold  for  unpaid  purchase  money  352  ;   Scton  v.   Slade,   7  Ves.  265, 

continues   after   he   has    let   the  274 ;  Broome  v.    Monck,    10  Ves. 

purchaser  into  possession  or  exe-  597,  614,  620,  621. 
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property  after  that  date.  Thus,  if  after  the  signing  of 
the  contract,  hut  before  its  completion,  a  house  or  any 
other  building  erected  on  the  land  sold  be  accidentally 
destroyed  by  fire,  the  purchaser  remains  none  the  less 
liable  to  perform  the  contract  without  any  abatement  of 
the  price,  and  this  liability  may  be  enforced,  not  only 
at  law  but  by  a  decree  for  specific  performance  in 
equity  {>•).  The  same  rule  is  applicable  if  the  lands 
sold  be  devastated  by  tempest,  earthquake,  or  volcanic 
eruption,  or  be  flooded,  or  suffer  an  ii'ruptiou  of  the 
sea  (.<>•),  or  lose  in  value  by  reason  of  a  fall  in  prices  (/). 
On  the  other  hand,  the  purchaser  takes  the  advantage 
of  all  improvements  effected  in  the  property  sold 
through  extraneous  causes,  such  as  any  exertion  of 
natural  forces,  the  dropping  of  lives  on  sale  of  a 
reversion  or  remainder  (u),  the  death  of  the  incumbent 
on  the  purchase  of  an  advowson  (r),  a  general  rise  in 
the  price  of  land,  or  the  making  of  any  road,  railway, 
or  other  public  work  or  undertaking,  through  or  near  the 
property  (x).  And  it  appears  that  if  the  vendor  himself 
make  permanent  imj^rovements,  as  by  building  after  the 
contract,  the  purchaser  will  be  entitled  to  the  benefit 
thereof  without  further  payment  {//).  The  purchaser  is 
also  entitled  in  equity  to  all  things  which  belong  to  the 
owner  of  the  inheritance  as  against  a  tenant  for  life  im- 

(r)  Paine  v.  Meller,  6  Ves.  349,  case    is   parallel   to   that   of   the 
Zbi;  Raynerv.  Preston,  \?>Ch.T).\.  absolute   destruction   before    de- 
This  is  undoubtedly  so  in  the  case  livery  and  payment  of  the  price 
of  an  absolute  sale ;  but  if  persons  of  a  particular  chattel  so  sold  as 
contract  on  such  terms  that  the  to  pass  the  property  to  the  pur- 
continued  existence  of  the  object  chaser  :   see  Taylor  v.  Caldwell,  3 
of  the  contract  is  a  condition  pre-  B.  &  S.  826,  833,  837. 
cedent  to  the  performance  of  the  {t)    Poole   v.    Shergold,    1    Cox, 
agreement,   they  are  discharged  273. 
from  their  respective  obligations  (?<)  Above,  p.  439. 
by  the  destruction  of  the  object  (r)  Above,  p.  392. 
without   their   fault :     Taylor   v.  {x)    Paine  v.  Meller,  G  Ves.  349 
Caldwell,  3  B.  &  S.  826  ;  and  see  352. 

Counter  v.  Macpherson,  5  Moore,  (y)   Clare    Hall  v.    Harding,    6 

P.  C,  83,  104,  105.  Hare,  273,  296  ;  Monro  v.  Taylor, 

(.s)  Sug.V.  &  P.  291,  293,294;  8  Hare,   51.  60;  Sug.   V.   &  P, 

Jessel,   M.    R.,    Lysaght   v.    Ed-  304;    1  Dart,  V.  &  P.  286,  n.  (m), 

tvards,  2  Ch.  D.  499,  507.     The  291. 
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peachable  for  waste,  sucli  as  timber  trees  blown  or  cut 
down  (z),  or  minerals  gotten  after  the  contract  either 
by  a  trespasser  or  by  the  vendor  otherwise  than  in 
working,  up  to  the  proper  time  for  completion,  mines  or 
quarries  open  at  the  time  of  sale  {a) . 

Desh-uction  In  cDunection  with  the  destruction  by  fire  of  a  house 

ino-  comple-'    ^^^^  pending  the  completion  of  the  contract,  it  should 
tion  of  a  be  mentioned  that,  where  the  house  has  been  insured  by 

by  the  vendor,  the  vendor,  the  benefit  of  the  policy  of  insurance  will 
not  pass  to  the  purchaser  under  the  contract  for  sale  of 
the  house,  unless  expressly  assigned  to  him  ;  for  the 
policy  of  insurance  was  altogether  a  collateral  contract  (/>). 
And  it  should  be  especially  noted  that  the  benefit  of  a 
policy  of  insurance  against  fire  is  not,  as  a  rule,  assign- 
able without  the  insurer's  consent,  for  such  policies 
usually  take  the  form  of  a  contract  to  indemnify  the 
insured  personally  or  his  representatives  in  law,  but  not 
his  assigns  otherwise  than  by  will  (r).     A  vendor  of 


{z)  Poole  V.  Shergcld,  1  Cox, 
273  ;  Magcnnis  v.  Fallon,  2  Moll. 
561,  591. 

(ff)  See  Kelson  v.  Bridges,  2  Beav. 
239  ;  Brou-n  v.  Bibbs,  25  W.  R. 
776,  37  L.  T.  N.  S.  171  ;  Lepping- 
ton  V.  Freeman,  40  "W.  R.  348, 
66  L.  T.  N.  S.  367.  As  to  the 
damages  recoverable  where  mine- 
rals have  been  wrongfully  gotten 
by  wilful  trespass  or  under  a 
bond  fide  claim  of  title,  see  Jegon 
V.  Vivian,  L.  R.  6  Ch.  742; 
Livingstone  v.  Maxvyards  Coal  Co., 
5  App.  Cas.  25  ;  Biilli,  <^c.  Co.  v. 
Osborne,  1899,  A.  C.  351. 

{b)  Faine  v.  Meller,  6  Ves.  349, 
352,  353  ;  Boole  v.  Adams,  12 
W.  R.  683  ;  Rayner  v.  Preston, 
14  Ch.  D.  297,  18  Ch.  D.  1. 
The  vendor  remains  entitled  to 
recover  the  insurance  money  until 
the  contract  is  executed  by  pay- 
ment of  the  purchase  money  : 
Collingridge  v.  Royal  Exchange 
Assurance     Corpn.,    3    Q.    B.    D. 


173. 

(e)  Lynch  v.  Balzell,  4  Bro. 
P.  C.  431  ;  Saddlers'  Co.  v.  Bad- 
cock,  2  Atk.  554  ;  Barrell  v.  Tib- 
bitts,  5  Q.  B.  D.  560  ;  Castellain 
v.  Preston,  1 1  Q.  B.  D.  380  ;  IFest 
of  England,  ^-c.  Co.  v.  Isaacs,  1897, 
1  Q.  B.  226  ;  Bunyonon  Fire  In- 
surance, 11,  182,  303,  304  ;  Porter 
on  Insurance,  300,  2nd  ed.  There 
is  nothing  in  the  nature  of  a  con- 
tract of  fire  insurance  which  makes 
it  impossible  to  assign  over  the 
benefit  thereof ;  policies  of  marine 
insurance  which  are  equally  con- 
tracts of  indemnity,  have  always 
been  made  in  favour  of  the  in- 
sured and  his  assigns,  and  have 
been  assignable  accordingly  ;  al- 
though, of  course,  at  common  law 
they  were  only  indirectly  assign- 
able by  means  of  a  power  of 
attorney  :  see  Arnould  on  Marine 
Insurance,  i.  107,  112,  231,  234, 
6th  ed.  ;  Wms.  Pers.  Prop.  33, 
34  and  n.  [d),  270—272,  loth  ed. 
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land  should,  therefore,  be  very  careful  neither  to  assign 
to  the  purchaser  the  benefit  of  any  existing  contract  of 
insurance  against  fire  of  any  building  thereon,  nor  to 
agree  to  hold  any  such  policy  on  trust  for  the  purchaser, 
except  subject  to  the  consent  of  the  insuring  office  {(/). 
For  if  the  vendor  make  such  an  assignment  or  agree- 
ment without  the  consent  of  the  office,  and  pending 
completion  the  house  be  burnt  down,  and  he  receive  the 
insurance  money  and  hand  it  over  to  the  purchaser,  or 
lay  it  out  in  rebuilding  at  the  purchaser's  request,  he 
will  be  liable  on  receiving  the  full  purchase  money  at 
the  completion  of  the  sale,  to  refund  to  the  insurance 
office  the  amount  paid  by  them  {e)  ;  but  it  does  not 
appear  that  he  will  have  any  cause  of  action  to  recover 
anything  from  the  purchaser.  And  if  the  vendor, 
without  having  entered  into  any  agreement  with  the 
purchaser,  apply  the  money  received  under  a  policy  of 
insm'ance  against  fire  of  a  house  burnt  down  pending 
completion  in  rebuilding  or  reinstating  the  house,  it 
does  not  appear  that  he  will  be  entitled  to  claim  any 
increase  of  the  purchase  money  on  that  account  (_/), 
and  he  will  be  equally  liable  to  repay  the  amount  of  the 
insurance  money  to  the  insuring  office  on  receiving  the 
full  price  of  the  property  sold  {g) .  By  a  provision  of 
the  old  Metropolitan  Building  Act,  still  remaining 
unrepealed,  insurance  offices  are  required,  at  the  instance 
of  any  person  interested  in  or  entitled  unto  any  houses 


{(f)  For  a  form  of   stipulation  insured   to   the    benefit    of    any- 
appropriate  to  the  case,  see  1  Key  compensation  which  the  insured 
&  Elph.  Prec.  Conv.  282,  7th  ed.  has  a  legal  claim  to  exact  from 
(e)    Cmtellam     v.     Freston,     11  other  sources.     See  also   West  of 
Q   B    D    380  England    Fire    Inmrance     Co.    v. 
■     ■      ■        ■       ^^j  /«wc.s  1897,  1   Q.  B.  226.     It  is 
\J  J           ^  )  P-         •  T^Q^^  however,  the  usual  policy  of 
[g)  Casfellain  Y.FrrstoiiyXibi  anp.  insurance   offices   to    stand   upon 
The  principle  is  that  a  contract  their   strict   legal   rights    where 
of  insurance  is  a  contract  of  in-  such  a  course  would  involve  hard- 
demnity,  and  the  insurer,  having  ship  to  the  insured  :    see  David- 
made  good  the  loss,  is  entitled  by  son's    Concise    Precedents,    113, 
subrogation  to  the  rights  of  the  n.  (ff),  17th  ed. 
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or  buildings  damaged  by  fire,  to  cause  the  insurance 
money  to  be  laid  out  in  rebuilding  or  reinstating  the 
same,  unless  withiu  sixty  days  after  tlie  claim  is  ad- 
justed the  parties  claiming  the  insurance  money  give 
security  that  the  same  shall  be  so  laid  out,  or  the  money 
be  disposed  of  among  the  contending  parties  to  the  satis- 
faction of  the  office  {/i).  It  has  been  held  that  the 
operation  of  this  provision  is  general,  and  is  not  con- 
fined to  houses  or  buildings  Avithin  the  limits  of  the 
metropolis  (/),  but  the  correctness  of  this  decision  has 
been  questioned  in  the  House  of  Lords  {k).  It  seems 
very  doubtful  whether  this  enactment  enables  any 
person  who  has  an  interest  in  the  building  damaged, 
but  has  no  independent  claim  to  have  the  insurance 
money  applied  in  reinstatement,  to  require  the  office  to 
lay  out  the  insurance  money  in  rebuilding.  Thus, 
where  a  lessee  under  covenant  with  his  lessor  to  insure 
in  their  joint  names  to  three-fourths  of  the  value  of  the 
premises  and  to  apply  the  insurance  money  in  re- 
instatement, effected  such  insurance,  but  subsequently 
improved  the  premises  and  effected  a  further  insurance 
in  his  own  name,  it  was  held  that  the  money  payable 
under  such  further  insurance  must  be  laid  out  at  the 
lessor's  request  in  reinstating  the  property  (/).  But  it 
has  been  doubted  by  Lord  Selborne  in  the  House  of 
Lords  whether  this  enactment  gives  a  mortgagor  or 
subsequent  incumbrancer  any  claim  to  require  the  money 
paid  under  an  insurance  made  by  a  mortgagee  to  be 

(/()  Stat.    14  Geo.  III.   c.    78,  ance,  cannot  after  he  has  himself 

s.    83.      The  person    interested,  rebuilt  claim  the  insurance  money 

desiring  the  insurance  money  to  by    virtue    of    this    enactment  : 

be  applied  in  reinstatement  must  Sinqjson  v.  Scottish   Union  Insiir- 

make  a  distinct  request  to  that  ance  Co.,  1  H.  &  M.  618. 

effect  to    the    insurance    office  ;  ,  ,,    i,^.  ^„,.,    r'^^.^j ,    a  7->„  n    t 

,,         .      ,r,       a;                       .V  (0  -ca;  parte  Crorelu,  4  JJe  G.  J. 

otherwise  the  omce  may  pay  the  c-  s   477 
money  to  the  person  who  effected 

the  insurance.     The  office  is  the  i^)    Westminster    Fire    Office   v. 

proper  party    to  rebuUd,   and  a  Glasgow,  ^c.  Socy.,  13  App.  Cas. 

person  interested,  not  being  the  ""'*>  '^"• 

person  who   effected   the   insur-  (/)  Ex  parte  Gorehj,  ubi  sup. 
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applied  in  reiD statement  (in),  and  the  doubt  apparently 
extends  to  question  the  claim  of  a  mortgagee  to  require 
reinstatement,  where  the  insurance  was  effected  by  the 
mortgagor  before  the  mortgage,  and  the  mortgagor  has 
not  expressly  agreed  to  apply  the  insurance  money  in 
reinstatement  {)i).  If  this  doubt  be  well  founded,  it 
does  not  appear  that  where  a  house  sold  has  been  insured 
by  the  vendor  and  burnt  down  pending  completion  of 
the  contract,  the  purchaser  can  under  the  above-men- 
tioned enactment  require  the  insurance  money  to  be 
laid  out  in  rebuilding,  unless  the  vendor  has  expressly 
agreed  to  give  him  the  benefit  of  the  insurance  or  to 
lay  out   the   money   in  reinstatement  (o).     It  follows 

(;w)  Westminster  Fire  Office  v.  money  shall  be  so  applied  and  the 
Glasgow,  ^c.  Socy.,  13  App.  Cas.  benefit  of  that  contract  in  effect 
699,  714.  forms   part   of    the  mortgagee's 

{n)  It  is  submitted  that,  inde-  security,  as  where  a  lessee  bound 
pendently  of  the  enactment  in  by  covenant  with  the  lessor  to 
question,  a  mortgagee  has  no  insure  and  apply  the  insurance 
right  or  equity  to  require  any  money  in  re-instatement,  insures 
money  received  under  an  insur-  accordingly  and  afterwards  mort- 
ance  effected  by  the  mortgagor  gages  the  demised  premises :  see 
prior  to  the  mortgage  to  be  ap-  Garden  v.  Ingrain,  23  L.  J.  Ch. 
plied  in  making  good  the  damage  478  ;  Lees  v.  Whitelcg,  L.  R.  2 
done,  except  where  the  mort-  Eq.  143  ;  Wms.  Conv.  Slat, 
gagor  has   contracted    that   the       156 — 159. 

(o)  The  contrary  is  maintained  in  1  Dart,  V.  &  P.  197,  wi-itten, 
however,  before  the  case  of  Westminster  Fire  Office  v.  Glasgow,  <^-c.  Socy. 
It  is  there  suggested  that,  unless  the  vendor  expressly  stipulate  that, 
as  regards  all  insiu-able  loss  or  damage,  the  property  shall  be  at  the 
sole  risk  of  the  purchaser,  as  from  the  date  of  the  contract,  the  vendor 
is  liable  to  have  the  insurance  money  applied  against  his  will  at  the 
purchaser's  request  in  rebiiilding  and  yet  to  refund  the  amount  of  the 
insurance  money  to  the  office  on  completion.  It  is,  however,  sub- 
mitted that,  even  if  the  above  enactment  should  be  held  to  enable  a 
person,  interested  in  the  building  burnt  but  having  no  independent 
claim  on  the  insurance  money  or  its  application,  to  require  the  office 
to  lay  out  the  money  in  reinstatement,  in  such  case  there  would  in 
effect  be  a  statutory  modification  of  the  contract  of  insurance  to  the 
prejudice  of  the  insurers.  They  would  be  under  a  statutory  duty  to 
lay  out  the  money  in  rebuilding,  which  would  indeed  discliarge  them 
from  the  obligation  of  paying  the  vendor.  But  as  the  vendor,  having 
previously  parted  with  his  beneficial  interest  in  the  property  insured, 
would  derive  no  benefit  from  the  reinstatement,  it  is  submitted  that 
the  principle  of  subrogation  would  not  apply,  and  the  vendor  could 
not  be  called  upon  to  refund  on  completion  a  siim  of  money  which 
was  neither  paid  to  him  nor  laid  out  on  his  property :  see  above,  p.  440 ; 
Davidson's  Concise  Precedents,  113,  n.  («),  17th  ed.  (but  the  present 
writer  doubts  the  safety  to  the  vendor  of  the  clause  there  suggested). 
It  is  submitted  that  there  is  no  necessity  for  the  vendor  to  make  the 
stipulation  suggested  as  above  in  Dart,  V.  «&  P. 
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Purchaser 
should  insure 
himself 
aofainst  fire. 


that  where  the  property  sold  comprises  valuable  buildings, 
the  purchaser  should  himself  insure  against  fire  as  from 
the  date  of  the  contract  for  sale,  unless  it  be  arranged 
with  the  consent  of  the  office  that  he  shall  have  the 
benefit  of  the  existing^  insui'ance. 


Vendor's  As  the  rosult  of  the  purchaser's  equitable  ownership 

care  of  the  of  tlic  property  sold  and  the  vendor's  consequent 
property  sold,  trusteeship  for  the  purchaser,  the  vendor  is  bound, 
while  he  remains  in  possession  of  the  property  sold,  to 
take  reasonable  care  to  preserve  tlie  property  in  the 
same  condition  in  which  it  was  at  the  date  of  the  con- 
tract for  sale  (7;).  He  must  use  the  same  care  that  a 
trustee  ought  to  use  with  regard  to  the  trust  property, 
of  which  he  is  in  possession  ;  that  is  to  say,  he  must  take 
the  same  care  as  a  prudent  owner  would  take  of  his  own 
property  (</).  Thus  he  must  cultivate  the  lands,  if  in 
hand,  in  a  husbandlike  manner  (r),keep  the  property  in 
a  reasonable  state  of  repair  (-s)  and  take  proper  pre- 
cautions against  injury  to  the  lands  by  trespassers  (t)  ; 
and  if  he  fail  in  any  of  these  duties,  the  purchaser  will 
be  entitled  to  an  allowance  by  way  of  compensation  to 
be  deducted  from  the  purchase  money  {n),  or  in  case  of 
his  completing  the  purchase  in  ignorance  of  the  vendor's 
breach  of  duty  he  may  sue  the  vendor  for  damages  for 
the  loss  sustained  thereby  (.r).  As  a  rule,  the  vendor  is 
bound  to  execute  at  his  own  expense  such  repairs  as  are 
necessary  in  order  to  preserve  the  property  sold  from 
deterioration  until  the  proper  time  for  completion  of 


(p)  Above,  p.  41,  !ind  n.  (/). 

(17)  Wihon  V.  Claphum,  1  J.  & 
W.  3G,  38;  Sficru-in  y.  Shakspear, 
5  De  G.  M.  &  G.  517,  537. 

()•)  Foster  v.  Deacon,  3  Madd. 
394. 

(«)  BinJcs  V.  Hokcbi/,  2  Swanst. 
222,  226  ;  lord  v.  Stephens,  1 
Y.  &  C.  222  ;   Townsend  v.  Cham- 


pernou-ne,  3  Y.  &  C.  505,  508  ; 
Iicffent\i  Canal  Co.  v.  Ware,  23 
Beav.  575,  588  ;  Royal  Bristol, 
^■c.  Bdq.  Soci/.  V.  Bomash,  35 
Ch.  D.'390,  397,  398. 

(0  Clarke  v.  Itamuz,  1891,  2 
Q.  B.  456. 

(m)  See  note  (a),  above. 

(.r)   Clarke  v.  ha  muz,  ubi  sup. 
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the  contract  (//).  As  wo  have  seen  (;:),  this  time  is, 
under  an  open  contract,  the  time  at  which  a  good  title 
shall  have  been  shown ;  and  the  vendor's  obligation  of 
keeping  the  property  in  a  good  state  of  preservation  np 
to  that  time  at  his  own  expense  appears  to  fall  on  him 
because  until  then  he  remains  entitled  as  owner  to  the 
ordinary  profits  and  must  discharge  the  current  out- 
goings (r/).  When  the  contract  has  fixed  a  particular 
day  for  completion,  and  completion  is  delayed  beyond 
that  time  by  reason  of  the  title  not  having  been  made 
out,  the  vendor  is  bound,  as  a  rule,  to  preserve  the 
property  from  deterioration  at  his  own  expense  until  the 
time  when  the  purchaser  may  reasonably  take  possession, 
that  is,  until  a  good  title  be  shown  (b).  The  vendor  is 
not,  however,  bound  to  improve  the  property,  and  he 
should  be  careful  not  to  expend  money  on  improvements, 
as  he  will  have  no  right  to  recover  any  sums  so  ex- 
pended from  the  purchaser,  unless  the  purchaser  should 
have  authorised  such  expenditure  (c).  If  the  state  of 
the  property  sold  be  such  that  an  extraordinary  outlaj'-, 
beyond  what  may  properly  be  regarded  as  current  out- 
goings, should  be  necessary  to  be  made  in  lasting  repau-s 
in  order  to  preserve  the  property  from  deterioration,  it 
aj)pears  that  the  vendor  ought  to  be  allowed  his  expenses 
properly  incurred  for  such  purpose  (d) .  If  by  reason  of 
the  purchaser's  default  in  completing  the  contract  the 
property  remain  in  the  vendor's  possession  after  the 
time  when  the  purchaser  might  reasonably  have  taken 


(y)  See  note  (.s)  above  ;  Sherwin  for   the  purpose  :    see  Bridge  v. 

V.    SImLsprrn;   5  De  G.  M.  &  G.  Brown,  2  T.  &  C.  C.  C.  181,  191, 

517,  532,  53i,  539.  192  ;    Fazakcrlcy   v.    Culshaw,   19 

[z)  Above,  pp.  22,  37.  W.  R.  793  ;  Re  Be  Teissier's  Settled 

(a)  Above,  p.  41.     An  absolute  Estates,     1S93,     1    Ch.     153;    Be 

trustee  would,  of  course,  be  en-  Montagu,  1897,  2  Ch.  8. 
titled  to  be  reimbursed  all  moneys  {b)  Sherwin  v.  Shakspear,  5  De 

properly  expended  in  preserving  G.  M.  &  G.  517,  532,  539. 
the  trust  property,  and  would  not  (c)  Above,  p.  441. 

be  bound  to  pay  for  any  repairs  [d)  Sherwin  v.  Shakspear,  5  De 

out  of  his  own  pocket,  if  he  had  G.  M.  &  G.  517,  532  ;  Bhillips  v. 

no  trust  money  in  hand  available  Silvester,  L.  R.  8  Ch.  173,  176. 
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Vendor 
entitled  to 
retain  posses- 
Bion  until 
actual  com- 
pletion. 


possession,  the  purchaser   will  not  be   entitled  to  any 
allowance  or  compensation  for  any  deterioration  which 
the  property  may  have  suffered  since  that  time  (c).     If 
the  property  sold  be  let  to  yearly  or  other  tenants,  the 
vendor  must   manage   the   same  as  a  prudent   owner 
would  in  the  interval  between  the  making  of  the  con- 
tract and  its  completion,  and  see  that  the  tenants  duly 
perform  their  obligations  (./').     He  should  not  allow  the 
rents  to  fall  into  arrear  (g)  :  but  he  may  reduce  them, 
where  a  prudent  owner  would  find  it  necessary  to  do 
so  (//).     If  any  tenancy  of  lands  usually  let  determine 
during  the  interval  in  question,   the  vendor  ought  to 
notify  the  vacancy  so  occurring  to  the  purchaser,  and 
unless   the   purchaser    should  express  a  wish  that  the 
lands  should  remain   unlet  and  promise  to  indemnify 
the  vendor  against  loss  on  this  account  in  case  of  the 
purchase  going  off,  the  vendor  ought  to  take  steps  to  re-let 
the  lands.     And  the  vendor  should  do  this,  whether  the 
tenancy  expired  by  effluxion  of  time  or  by  reason  of  a 
notice  to  quit  served  by  the  vendor  at  the  purchaser's 
request  {i).       So    the    vendor    should   not,    as    a   rule, 
determine  any   existing  tenancy,   unless  the  purchaser 
desire  it  {k).     When  a  sale  of  land  is  not  actually  com- 
pleted, under  an  open  contract  at  the  jDroper  time  for 
completion  (/),  or  otherwise  on  the  day  fixed  for  com- 
pletion (/;?),  the  vendor  is  entitled  to  remain  in  possession 
until  the  sale  is  actually  completed  by  payment  of  the 
purchase  money  {a),  whether  the  delay  in  comj^letion  be 
due  to  the  state  of  the  title  or  to  the  purchaser's  default 


(e)  Bulks  V.  Itukehy,  2  Swanst. 
222,  226;  3Iincliin  v.  Nance,  4 
Beav.  332. 

(/)  Foster  v.  Beacon,  3  Madd. 
394,  395. 

{g)  Aclandy.  Gaisford,  2  Madd. 
28,  32;  Wilson  v.  Clapham,  1  J.  & 
W.  36,  38. 

(A)  Sherwin  v.  Shakspear,  5  De 
G.  M.  &  G.  517,  537. 


(i)  Egmont  v.  Smith,  6  Ch.  D, 
469  ;    and    see  Bennett   v.    Stmie, 

1902,  1   Ch.   226,   237,  affirmed, 

1903,  1  Ch.  509. 

[k]   liaffetij  V.  Schofield,  1897,  1 
Ch.  937,  944,  945. 
(J)  Above,  pp.  22,  37. 
(?h)  Above,  p.  47. 
(«)  Above,  p.  440. 
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in  payment ;  unless,  of  course,  tlie  contract  be  that  the 
purchaser  shall  have  possession  on  a  day  named  irrespec- 
tively of  the  completion  of  the  purchase  (o).  But,  as 
we  have  seen  (p),  when  the  purchase  is  not  completed 
at  the  proper  time  or  appointed  day,  the  purchaser  is 
entitled  to  the  rents  and  profits,  and  is  bound  to  pay 
interest  on  the  purchase  money,  if  he  bought  under  an 
open  contract,  from  the  time  when  a  good  title  was 
shown ;  if  ho  bought  under  a  contract  fixing  a  day  for 
completion,  but  not  expressly  providing  for  payment  of 
interest,  from  the  same  time ;  and  if  he  bought  under  a 
contract  to  pay  interest  on  failure  froui  any  cause  ichat- 
cver  to  complete  on  the  appointed  day,  as  from  that  day. 
In  such  cases,  therefore,  the  vendor  must  account  to  the  yendor's 
purchaser  for  the  rents  and  profits  received  by  him  from  account  for 
the  date  when  the  purchaser  so  became  entitled  to  them  *'^®  rents, 
until  the  date  of  actual  comjDletion,  and  the  amount  so 
received  must  be  deducted  from  the  amount  of  purchase 
money  and  interest  payable  {q) .  In  taking  such  account 
the  vendor  is,  as  a  rule,  chargeable  only  with  the  amount 
of  the  rents  actually  received  by  him  or  for  his  use  (r)  : 
but  he  may  in  a  special  case  be  chargeable  with  the 
amount  which,  but  for  his  wilful  default,  he  might  have 
received,  as  where  he  has  allowed  the  rents  to  fall  into 
arrear  (.s),  or  neglected  to  let  the  land  {t),  or  has 
wantonly  abandoned  the  property  sold  {u). 


(o)  See   Gedye   v.   Montrose,  26  («)  Phillips  v.   Silvester,  L.  R. 

Beav.  45.  8  Ch.   173.     In  that  case  there 

{p)  Above,  pp.  41,  49,  50,  56,  certainly  appears   to   have   been 

57.  such  wanton  negligence  on   the 

[q)  See  M^Namaray.  Williams,  vendors' part  as  justified  a  decree 

6  Ves.  143.  against  them  on   the   footing  of 

(r)  Sherivin  v.  Shakspear,  5  De  wilful  default ;    but    Lord    Sel- 

G.  M.  &Gr.  517;  Seton  on  Decrees,  home's  remarks   comparing   the 

2237,  6th  ed.  ;   Bennett  v.  Stone,  position   of    a   vendor    retaining 

1902,   1   Ch.  22G,  affirmed,  1903,  possession    until    completion    to 

1  Ch.  609.  that  of  a  mortgagee  in  posses- 

(«)    Wilson  V.    Clapham,   1  J.  &  sion  are  directly  opposed  to  the 

W.  36.  grounds  of  the  decision  in  Sher- 

{t)  Bennett  v.  Stone,  1902,  1  Ch.  win  v.  Shakspear,  5  De  G.  M.  & 

226,  237.  G.   517.      It    is  submitted   that 

w.  29 
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The  vendor's        As  WO  havo  seen  (.r),  tlie  vendor's  Leneficial  interest 
°     '  in  tlie  property  sold  between  the  making  of  the  contract 

for  sale  and  its  completion  consists,  fii-st,  in  his  lien  for 
the  price,  involving-  the  right  to  hold  possession  of  the 
land  sold  until  the  whole  purchase  money  he  paid  ;  and 
secondly,  in  his  right  to  take  the  ordinary  rents  and 
profits  for  his  own  use  up  to  tlie  proper  time  for  com- 
pletion. As  to  the  first  of  these  rights,  the  vendor  is 
entitled  to  retain  possession  until  the  whole  price  is 
paid,  unless  the  contract  contain  an  express  or  implied 
stipulation  that  the  purchaser  shall  have  possession  on  a 
particular  day  without  making  such  payment  (//).  And 
where  the  contract  provides,  as  upon  a  sale  by  auction 
under  the  usual  conditions  (z),  that  the  balance  of  the 
purchase  money  shall  be  paid  on  a  particular  day,  and 
also  that  possession  shall  be  taken  by  the  purchaser  on 
that  day,  it  is  held  that  such  possession  is  intended  as 
may  be  safely  taken  on  the  one  hand  and  given  on  the 
other,  and  time  is  not,  as  a  rule,  of  the  essence  of  the 
contract ;  and  as  the  purchaser  is  not  bound  to  take 
possession  until  he  can  safely  do  so,  that  is,  until  a  good 
title  has  been  shown,  so  the  vendor  cannot  be  comj^elled 
to  deliver  up  possession  without  receiving  payment  of 
the  whole  price  {a) .  If,  however,  the  contract  provide 
in  such  manner  that  time  is  either  expressly  or  impliedly 
of  the  essence  of  the  stipulation,  that  possession  shall 
be  given  to  the  purchaser  on  a  certain  day,  the  pur- 
chaser is  entitled  to  take  possession  on  that  day  without 
paying  the  purchase  money  {b) . 

these  remarks  of  Lord  Selborne  {.v)  Above,  p.  440. 

were  not  necessary  to  his  decision  {>/)  Above,  p.  448;  Lysaght  y. 

and  are  not  good  law,  although,  Edivards,  2  Ch.  D.  499,  506. 

in  other  respects  the  decision  ap-  {£)  Above,  pp.  47,  56,  61,  62. 

pears  to  have  been  right.     See  (a)   TiHcy  v.    Thomas,  L.  R.  3 

2  Dart,  V.  &  P.  733—735  ;  Royal  Ch.  61 ;  Phillips  v.  Silvester,  L.  R. 

Bristol,  ^c.  Bldg.  Socy.  y.  Bomash,  8  Ch.  172,  176—178. 

35  Ch.  D.  390,  397,  398  ;  Clnr/ce  {b)   Gedye  v.  Montrose,  26  Bcav. 

v.  Jinmuz,  1891,  2  Q.  B.  456.  45. 
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The  profits  which  the  vendor  is  entitled  to  take  up  to  Vendor's 
the  proper  time  for  completion  are  the  ordinary  casual  pTOfits°  ^^^ 
profits  arising  in  the  course  of  the  proper  management  of 
the  estate — those  which  a  tenant  for  life  impeachable  for 
waste  would  be  entitled  to  take  as  against  the  remain- 
derman {(■).  Thus,  if  the  land  sold  be  in  hand,  the 
vendor  is  entitled  to  gather  in  the  crops  in  the  due  and 
proper  course  of  husbandry,  and  to  dispose  of  them  for 
his  own  benefit  {(/)  ;  and  if  the  land  be  let,  he  is  entitled 
to  receive  the  rents  as  they  become  payable  (f).  And, 
usually  by  express  contract  (/),  but,  if  not,  under  the 
Apportionment  Act,  1870  {(j),  he  is  entitled  to  an 
apportioned  part,  up  to  the  proper  time  for  completion, 
of  the  current  rents  which  will  become  joayable  after 
that  time.  So  the  vendor  may  work  mines  and  quarries 
open  at  the  time  of  sale  {/i).  But  he  is  not  otherwise 
entitled  to  take  any  profit  or  benefit  which  forms  part 


{(■)  Tliis  comparison  appears  to 
be  correct  as  a  g'eneral  rule.  But 
it  has  been  held,  where  a  manor 
containing-  copyliolds  was  sold  by- 
order  of  the  Court  of  Chancery 
and  copyhold  tenants  died  or 
alienated  before  the  date  on  which 
it  was  ordered  that  the  purchaser 
fhould  be  let  into  possession,  but 
the  adminsions  so  rendered  neces- 
sary were  not  granted  until  after 
such  date,  that  the  fines  upon 
such  admissions  were  to  be  con- 
sidered as  having  accrued  before 
that  date  and  were  therefore  pay- 
able to  the  vendor :  Garrkk  v. 
Camdtii,  2  Cox,  '231.  And  it  hag 
been  said  that  the  same  prmciple 
is  applicable  on  a  sale  made  out 
of  Court  :  Caddon  v.  Tite,  1  Giif . 
395,  where,  however,  the  admis- 
sion was  taken  before  the  date 
fixed  for  completion.  It  is  sub- 
m^itted  that  the  principle  laid 
down  in  Garrlck  v.  Camden  is 
anomalous  and  ought  not  to  be 
followed  in  a  case  where  copy- 
holders have  died  or  alienated  in 
the  lifetime  of  a  tenant  for  life  of 
the  manor,    but   the   admissions 


consequent  thereon  have  not  been 
granted  until  after  his  death.  For 
it  is  well  settled  that,  as  between 
copyholder  and  lord,  no  fine  is 
due  until  admittance,  and  admit- 
tance is  the  act  of  the  lord  for  the 
time  being  and  is  compellable  by 
him:  Hobart  and  Ilamntond' s  case, 
4  Rep.  27b;  E.  v.  Hendon,  2  T.  R. 
484  ;  Graham,  v.  S\me,  1  East, 
632  ;  R.  V.  WeUeslen,  2  E.  &  B. 
924;  Moncklon  v.  Fayne,  1899,  2 
Q.  B.  603;  1  Wat.  Cop.  317, 
346,  347,  7th  ed.  ;  I  Scriv.  Cop. 
Ill,  118,  283,  3rded. 

{d)  Webster  v.  Donaldson,  34 
Beav.  451,  11  Jur.  N.  S.  404; 
it  appears  from  the  latter  report 
that  the  stipulation  that  the 
growing  crops  should  be  included 
iia  the  sale  was  held  to  be  con- 
trolled by  the  provision  that  the 
purchaser  should  be  entitled  to 
the  profits  only  as  from  the  day 
fixed  for  comjjletion. 

[e)  Above,  p.  41,  and  n.  {J). 

(/)  Above,  pp.  56,  01. 

\y)  Stat.  33  &  34  Vict.  c.  35, 
s.  2. 

(//)  Above,  p.  442,  and  n.  («). 
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Vendor 
remaining  in 
possession 


of  the  inheritance  (/),  and  if  ho  diminish  the  value  of 
the  inheritance  by  committing  any  voluntary  waste,  as 
by  felling  timber  or  working  an  unopened  mine,  the 
purchaser  may  claim  compensation  for  the  damage ; 
or,  if  the  waste  be  such  as  affects  a  material  alteration 
in  the  property  sold  (for  example,  the  felling  of  orna- 
mental timber),  the  pm-chaser  may  repudiate  the  con- 
tract altogether  (/■).  It  appears  that  if  the  purchaser 
sue  for  sj)ecific  performance  of  the  contract,  he  may 
obtain  an  injunction  restraining  the  vendor  from  the 
commission,  pending  completion,  of  any  act  tending  to 
destroy  or  depreciate  the  inheritance  of  the  land  sold  (/). 
Thus,  on  the  sale  of  an  advowson,  if  the  church  became 
vacant  pending  completion,  the  vendor  may  be  restrained 
from  presenting  his  own  nominee  to  the  living  {m). 
And  the  vendor  may  be  so  restrained  from  selling  the 
land  to  another,  or  from  making  any  disposition  of  the 
legal  estate  therein  to  the  prejudice  of  the  purchaser  (w). 
And  on  the  same  principle  it  would  appear  that  the 
vendor  may  be  restrained  from  wasting  the  property 
sold  pending  completion.  But  if  the  vendor  dispute 
the  fact  that  any  contract  for  sale  was  made  as  alleged 
by  the  purchaser,  the  Court  will  not  grant  an  injunction 
restraining  the  vendor  from  the  exercise  of  any  of  his 
legal  rights  of  ownership,  unless  the  balance  of  conve- 
nience be  obviously  in  favour  of  such  a  course  (o). 

If,  as  is  frequently  the  case,  there  be  a  day  fixed  for 
completion  and  a   contract  to  pay  interest  on  failure 


(i)  Above,  pp.  441,  442. 

{k)  Magennk  v.  Fallon,  2  Moll. 
561,  590  ;  1  Dart,  V.  &  P.  286, 
507. 

{I)  See  Shrewsbury  and  Chester 
Rail.  Co.  V.  Shreivsbvry  and  Birm- 
ingham Rail.  Co.,  15  Jur.  548, 
550  ;  Hadley  v.  London  Bank  of 
Scotland,  3  De  G.  J.  &  S.  63,  70, 
71 ;  London^-  County  Bank  v .  Zm'is, 


21  Ch.  D.  490 ;  Sug.  V.  &  P.  228, 
229. 

(m)  Nicholson  v.  Knapp,  9  Sim. 
326  ;  above,  p.  392,  and  n.  {q). 

(«)  Echliffy.  Balr/irin,  16  Ves. 
267  ;  Curtis  v.  Backint/ham,  3  V. 
&  B.  168  ;  Spiller  v.  Spillcr,  3 
Swanst.  556. 

[o)  Tinner  v.  Wight,  4  Beav. 
40 ;  Hadley  v.  London  Bank  of 
Scotland,  3  De  G.  J.  &  S.  63. 
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to  complete  on  that  day,  either  from  any  cause  whatever  after  the  Cute 
or  from  any  other  canse  than  the  vendor's  wilful  completion, 
default,  and  the  vendor  remain  in  possession  after  the 
time  fixed  for  completion  because  a  good  title  has  not 
yet  been  shown,  he  ought,  as  we  have  seen  (/>),  to 
cultivate  the  land  sold,  gather  in  the  crops,  and 
generally  manage  the  property  with  the  care  of  a 
prudent  owner,  but  must  account  to  the  purchaser  for 
the  profits  from  the  time  fixed  for  completion  until  the 
date  of  actual  completion,  receiving  instead  interest  on 
the  purchase  money.  And  where  he  is  in  actual  occu- 
pation of  any  part  of  the  property,  he  is  chargeable  with 
a  fair  occupation  rent  (q).  During  this  period  the  out- 
goings, including  the  expenses  of  cultivation  or  manage- 
ment, fall  upon  the  purchaser  in  the  absence  of  express 
stipulation  to  the  contrary,  and  the  vendor  is  entitled  to 
charge  them  against  the  purchaser  in  account  (r).  But 
if  the  vendor  so  remain  in  possession  after  he  has  shown 
such  a  title  as  the  purchaser  ought  to  accept,  because  of 
the  purchaser's  default  in  completing  the  contract,  the 
vendor  will  not  be  liable  for  any  subsequent  deterioration 


(jo)  Above,  pp.  446 — 449.  the  land  so  occupied  is  in  culti- 

(q)  Li/er  v.  Hargrave,   10  Ves.  vation,  he  is  chargeable  with  the 

505,   511  ;   Shcricin  v.   Shakspear,  proceeds  of    crops  sold,   less   the 

5  De  G.  M.  &  G.  517,  532,  533,  expenses  of  realizing  the  same: 

538,  539;  above,  p.  42.  It  appears,  Bennett  v.  Strme,  1902,  1  Ch.  226, 

however,  that   in  an   action   for  237,   238,   affirmed,    1903,    1   Ch. 

specific  performance  of  a  contract  509. 

under  which  the  vendor  has  so  (?•)  Above,  pp.  410,  447;  Barsht 

remained  in  actual  occiipation  of  v.    Tar/f/,    1900,    1   Ch.   231,  235; 

the  land  sold,   the  order  should  Bcnnctl  v.  Stone,  1902,  1  Ch.  226, 

direct  an  inquiry  whether  he  has  1903,  1  Ch.  509.     But  the  vendor 

so  occupied,    and  if  so,  that  an  cannot,  under  the  account  usually 

annual   value    by   way    of    rent  directed   in   actions    for    specific 

should  be  set  thereon  :    Sherivm  performance  of  rents  and  profits 

V.   Shakspear,   5  De  G.  M.  &  G.  received  by  or  for  him  (not  upon 

517,   538,   539;    Seton  on  Judg-  the    footing   of   wilful    default), 

ments,  2244,   6th  ed.     If  this  be  charge  the  purchaser  with  losses 

omitted    the   vendor    cannot    be  incurred  in  carrying  on  farming 

charged  with  an  occupation  rent  business  on  a  farm  which  was  let 

under    the   usual    order    for    an  at  the  date  of  the  contract,  but 

account  of  the  rents  and  profits  afterwards  fell  vacant   and  was 

received  by  him  or  for   his  use  occupied  and  farmed  by  the  ven- 

(see  above,  p.  449)  ;    but  where  dor :  Bennett  v.  Stone,  ubi  sup. 
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of  the  property  sold,  though  he  must,  of  course,  still 
account  for  the  rents  and  profits  until  tlie  actiial  com- 
pletion of  the  sale  (;").  Where,  however,  completion  is 
delayed  hy  the  purchaser's  default,  and  the  vendor  is, 
on  that  account  and  to  his  own  inconvenience,  obliged 
to  remain  in  actual  occupation  of  any  part  of  the  pro- 
perty sold,  the  vendor  will  not  be  cliarged  with  any 
occupation  rent  therefor,  and  the  purchaser  is  never- 
theless liable  to  discharge  the  outgoings  and  to  pay 
interest  (»). 


The  vendor's 
duty  to  dis- 
charge the 
outgoings. 


As  we  have  seen  (x),  the  vendor  is,  usually  by  express 
contract,  but  if  not,  by  law,  liable  to  discharge  all  out- 
goings payable  in  respect  of  or  charged  upon  the 
property  sold  up  till  the  time  for  completion  of  the 
purchase,  and  this  obligation  appears  to  be  correlative 
to  his  right  to  enjoy  the  profits  up  till  that  time.  He 
must  therefore  pay  out  of  his  own  pocket  all  rates,  taxes, 
tithe  rent-charge  and  rent  (whether  quit-rent  of  free- 
holds or  copyholds  or  rent  of  leaseholds  sold),  accruing 
due  in  respect  of  the  proj)erty  sold  before  the  time  for 
completion  of  the  purchase,  also  all  ordinary  expenses 
of  cultivating  or  managing  the  property  and  keeping 
the  same  in  a  due  state  of  preservation,  including  the 
cost  of  ordinary  repairs  (//).  The  outgoings  so  pa}' able 
by  the  vendor  also  include  all  sums  of  money  which, 
before  the  time  for  completion,  have  become  charged 
by  statute  upon  the  property  sold  or  recoverable  by 
distress  or  otherwise  from  the  owner  or  occupier  thereof 


(t)  Above,  pp.  447,  448  ;  l^cn- 
nett  V.  Stone,  1902,  1  Ch.  226, 
affirmed,  1903,  1  Ch.  509. 

(m)  JJakin  v.  Cope,  2  Russ.  170  ; 
Leggott  v.  Metrnjmlitan  Rail.  Co., 
L.  R.  5  Ch.  716  ;  also  deciding 
that  in  such  circumstances  the 
purchaser  cannot  be  charged  with 
the  vendor's  losses,  and  the  ven- 


dor is  not  hable  to  account  for 
his  profits  in  respect  of  a  busi- 
ness caiTicd  on  by  him  on  the 
premises  during  such  occupation 
thereof. 

(.r)  Above,  pp.  41,  56,  62,  44  0, 
447. 

(y)  Carrodus  v.  Sharp,  20  Beav. 
56  ;  above,  p.  447. 
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for  the  time  being  (z)  ;  and  this  is  the  case  whetlier  llie 
vendor  have  expressly  contracted  to  discharge  the  out- 
goings or  not  (a) .  Thus,  it  has  been  held  that  the 
vendor  must  pay  the  expenses  so  charged  on  the 
property  sold  of  paving,  draining,  or  lighting  the  ad- 
joining street  under  a  local  Improvement  Act((0),  the 
PubHc  Health  Act,  1875  (c),  or  the  Private  Street 
Works  Act,  1892  (rf),  or  of  removing  a  dangerous 
structure  under  the  Metropolitan  Building  Acts,  1855 
and  1869  {c),  or  the  London  Building  Acts,  1894  and 
1898  (/'),  and  the  same  law  seems  applicable  to  the 
cost  of  abating  a  nuisance  under  the  Public  Health 
(London)  Act,  1891  (</).  Outgoings  so  charged  by 
statute  upon  the  land  sold,  whether  by  express  words 
or  impliedly  by  reason  of  theii-  being  recoverable  by 
distress  upon  or  other  process  of  law  against  the  land, 
are  payable  by  the  vendor  if  the  statutory  charge  arise 
before  the  time  for  completion,  even  though  the  money 
secured  by  the  charge  should  not  become  actually  pay- 
able until  after  that  date;  and  if  the  purchaser  be 
obliged  to  pay  the  same  after  completion,  he  can 
recover  the  amount  from  the  vendor  either  under  an 
express  stipulation  in  the  contract  for  sale  that  the 
vendor  shall  discharge  the  outgoings  up  to  the  time 
fixed  for  completion  {//)  or  under  a  covenant  against  in- 
cumbrances contained  or  implied  by  statute  (/)  in  the 
conveyance  (/>•).  Where  such  outgoings  are  not  so 
charged  by  statute  upon  the  property  sold,  but   are 


{z)  Above,  p.  41    and  n.  {m)  ;  Q.  B.  74. 

Stock  V.  Meakin,  1900,  1  Ch.  683.  (/)  Re  Hu/hctt  and  Bird's  Con- 

(ff)  Re  Bettesivorth  and  Richer,  tract,   1902,    2    Ch.   214,    1903,   1 

37  Ch.  D.  535  ;  Barsht  v.   Tagg,  Ch.   287  ;    as  to  which  case,  see 

1900,  1  Ch.  231,  234,  235.  above,  p.  354. 

(b)  Midgleyy.  Coppock,  4  Ex.D.  {g)  Barsht  v.  Tagg,  1900,  1  Ch. 
309.  231,  234,  235. 

(c)  Re  Betlesxvorth  and  Richer,  {h)  Midglegy.  Coppock,  i 'Ex.D. 
37  Ch.  D.  535.  309 ;  Tubbs  v.  TVgnne,  1897, 1 Q.  B. 

Id)  Stock  V.  3Icakin,  1900,  1  Ch.  74, 

683.  (i)  Stat.  44  &  45  Vict,  c.41,8.  7. 

(«)   Tuhbs  V.    Wynne,    1897,    1  (/'■)  Stock  v.  Meakin,  ubi  sup. 


455 


456  EFFECT  OF  THE  CON'TUACT  PENDING  COMPLETION. 

merely  recoverable  hy  suing  the  owner  thereof  for  the 
time  being  personally,  it  appears  that  the  vendor  ought 
to  pay  them  if  they  fall  due  before  the  time  for  com- 
pletion ;  but  if  lie  do  not,  and  the  purchaser  be  obliged 
to  pay,  the  amount  paid  cannot  bo  recovered  from  the 
vendor  after  completion  under  a  covenant  by  him 
against  incumbrances,  as  there  is  no  liability  affecting 
the  land(/).  It  appears,  however,  that  the  purchaser 
is  entitled  to  refuse  to  complete  the  contract  until  such 
outgoings  are  paid(;yO?  and  that  he  can  recover  any 
money  which  he  is  obliged  to  pay  on  this  account  after 
completion  if  the  contract  for  sale  contained  an  express 
stipulation  that  the  vendor  should  discharge  all  out- 
goings up  to  the  time  fixed  for  completion  (»).  If,  how- 
ever, the  contract  for  sale  contain  no  such  express 
stipulation  and  be  completed  without  the  vendor  dis- 
charging such  outgoings,  it  is  a  question  whether  the 
purchaser,  being  subsequently  obliged  to  pay  them, 
have  any  remedy  to  recover  the  amount  expended  from 
the  vendor  (o). 

Apportion-  As  we  have  s,een{p),  contracts  for  the  sale  of  land 

(/)  J^i/ff  V.  Jl/ai/iiri/,  21  Q.  B.D.  to  have,  but  has  not  paid,  under 

107.  the  implied  stipulation  that  the 

hn)    See     Ite    Btttesworth     and  vendor   shall    dischHi-ge  all  out- 

Iticher,  37  Ch.  D.  535.  goinj<s  ^P^to  the  time  for  com- 
pletion.    This  stipulation  is  not 

{n)  Midglry  v.  Coppock,  4  Ex.  D.  jq  any  way  carried  out,  nor  is  the 

309  ;    Tiibbs   v.     lll/nne,    1897,    1  object  thereof  performed  by  the 

Q.  B.  74.  conveyance  of  the  property  to  the 

(o)  See    Effff     v.    Blayneij,     21  purchaser  ;    it    would    certainly 

Q.   B.    D.    107,    wheie   it   seems  survive  if  put  into  r.r/jrr.v.s' -words, 

that   the  vendor  ought   to   have  Why,  then,  should   it   be  extin- 

paid  the  amount  claimed  as  out-  gui.shcd  merely  because  it  is  im- 

goings ;  but  the  only  point  argued  plied  by  law  ?  See  Pabuer  v.  Johii- 

and.  decided   was  that  the    pur-  vow,  13   Q.  B.  D.  351,  356,  357, 

chaser  could  not    recover   under  359.     In  Clarke  v.  Ramtiz,   1891, 

the  vendor's  covenant  against  in-  2  Q.  B.  456,   an  action  was  suc- 

cumbrances.        Quare      whether,  cessfully   maintained    by  a   pur- 

when  land  is  sold  under  an  open  chaser    against    a    vendor    after 

contract,  the  contract  is  so  en-  completion   for   a   breach    before 

tirely  merged  in  the  conveyance  completion    of   the   vendor's  ini- 

as  to  prevent  the  purchaser  from  plied  duty  to  take  proper  care  of 

recovering  after  completion  out-  the  land  sold:  above,  p.  416. 
goings  which   the  vendor  ought  {p)  Above,  pp.  56,  62. 
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usually  contain  an  express  stipulation  that  the  out-  ment  of 
goings  shall,  if  necessary,  be  apportioned  between  the  "  °  ^°^  • 
vendor  and  purchaser  up  to  the  time  fixed  for  com- 
pletion. Where  this  is  the  case,  all  such  outgoings  as 
in  their  nature  extend  over  and  are  attributable  to  a 
definite  period  of  time,  such  as  yearly  taxes  or  half- 
yearly  rates,  should,  it  appears,  be  apportioned,  even 
though  they  may  not  be  apportionable  by  law  (q).  If 
the  contract  contain  no  such  stipulation,  such  outgoings 
only  can  be  apportioned  between  the  parties  as  are 
apportionable  by  law  (r). 

If  the  purchaser  take  \  ossession  of  the  property  sold  Purchaser 
before  completion  of  the  contract,  either  in  pursuance  of  sion  before 
a  stipulation  to  that  effect  expressed  or  implied  in  the  completion. 
contract  or  with  the  vendor's  consent  given  after  the 
contract,  he  will,  unless  the  contrary  be  expressly 
agreed,  as  from  the  time  of  his  entry  into  possession, 
be  entitled  to  take  the  ordinary  rents  and  profits  for  his 
own  use,  and  be  liable  to  bear  the  outgoings  and  to  pay 
interest  on  the  purchase  money  (-s).  But  as  we  have 
seen  {t),  where  there  is  no  express  contract  to  pay 
interest,  the  purchaser  may,  in  case  of  delay  attributable 
to  the  vendor  in  completing  the  purchase,  discharge 
himself  from  his  liability  to  pay  interest  by  appropriat- 
ing his  money  to  the  purchase  and  giving  the  vendor 
notice  of  such  appropriation.  Where  the  purchaser  is 
so  let  into  possession  before  completion,  the  vendor,  of 
course,  retains  his  legal  estate  in  the  propeity  sold  until 

{(j)  See  Lcures  v.   Gibton,  L.  E.  (,,)  Lowell  v.  Mart i/r,  8  Ves.  14ti, 

1  Eq.    135,  as  to  rent  before  the  149  •    piudycr  v.   Cocker,   12  Ves. 

Apportionment  Act,    1870   (it   is  25;  A.-G.   v.    Chrixt   Church,   13 

presumed   that  a  stipulation  for  si,Q,  214  ;  Birch  v.  Jot/,  3  H.  L.  C. 

apportionment  was  implied  from  505,    591  ;    Ballard  v.    Shutt,    15 

the   contract   to    clear    the    out-  Ch.  D.    122 ;   Fletcher   v.    Ln)ica- 

goings)  ;    Midgleij   v.    Cuppock,   4  ^hire,   &c.  Rail.  Co.,    1902,    1   Ch. 

Ex.  D.  309,  313.  901,  9O8. 

(r)  Midgley  v.  Coppock,  4  Ex.  D. 

309,  313.  W  Above,  pp.  42,  5/. 


458 


EFFECT  OF  THE  CONTRACT  PENDING  COMPLETION. 


Purchaser 
already  in 
possession  as 
vendor's 
tenant. 


he  parts  with  it  by  conveyanco  to  the  purchaser ;  but 
his  only  beneficial  interest  in  the  property  sold  is  his 
equitable  lien  for  the  price,  and  in  equity  he  holds  his 
legal  estate  as  security  only  for  payment  of  the  pur- 
chase money  (</) .  In  equity,  the  purchaser  is  the  owner 
of  the  proj)erty,  subject  to  the  vendor's  lien  and  to  the 
condition  that  a  good  title  shall  be  shown  {x) ,  It  appears, 
therefore,  that  in  such  case  the  purchaser  is,  as  a  rule, 
entitled  to  exercise  all  ordinary  acts  of  ownership  over 
the  property  sold  ;  for  the  very  purpose  of  putting  the 
purchaser  into  possession  is  to  enable  him  to  act  as 
owner  (?/).  But  he  may  be  restrained  by  injunction 
from  the  commission  or  continuance  of  any  such  act  of 
waste  as  will  depreciate  the  vendor's  security  for  pay- 
ment. In  this  respect  the  purchaser's  position  resembles 
that  of  a  mortgagor  in  possession  (~).  If  the  purchaser 
take  possession  before  completion  without  the  vendor's 
leave,  he  may  be  ejected  and  restrained  by  injunction 
from  re-entry,  or  from  the  commission  of  waste  as  a 
mere  trespasser  may  [a).  The  question  to  what  extent 
the  purchaser's  entry  into  possession  before  completion 
may  be  a  waiver  of  objection  to  the  title  has  been 
already  considered  (b). 

If  at  the  date  of  the  contract  for  sale  the  purchaser 
be  in  possession  of  the  property  sold  as  tenant  to  the 
vendor  from  year  to  year  or  for  any  other  term,  and  the 
contract  is  subject  to  the  usual  condition  that  the  vendor 
shall  show  a  good  title,  the  tenancy  is  not  determined 
at  law  pending  completion  of  the  contract  (c)  ;  though 


(u)  Smith  V.  Mibbarcl,  2  Dick. 
730  ;  Ecclesiastical  Coinmrs.  v.  Pi/i- 
neij,  1899,  2  Ch.  729,  1900,  2  Ch. 
736. 

[x)  Above,  pp.  438  —  440. 

(y)  Burroughs  v.  Oakley,  3 
Swanst.  15y,  170. 

(c)  Crockford  v.  Alexander,  15 
Ves.  138  ;  Htimphreys\.  Harrison, 
1  J.  &  W.  681  ;   King  v.  Smith, 


2  Hare,  239,  244  ;  Goodman  v. 
Kine,  8  Beav.  379 ;  Wnis.  Real 
Prop.  535,  19th  ed. 

(ff)  See  Crockford  v.  Alexander, 
15  Ves.  138. 

ib)  Above,  pp.  151,  152. 

[c)  Doe  d.  Gray  v.  Stanion, 
1  M.  &  W.  695  ;  Tarte  v.  Darby, 
15  M.  &  W.  601. 
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in  equity  the  imrcbaser,  of  course,  has  the  riglits  inci- 
dent to  his  position  under  the  contract  (r^).  And  it 
appears  that  in  such  case,  in  the  absence  of  stipulation 
to  the  contrary,  the  purchaser  will  be  entitled  to  the 
rents  and  profits  and  liable  to  pay  interest  on  the 
purchase  money  as  from  the  date  of  the  contract,  not- 
withstanding that  the  contract  be  conditional  on  the 
vendor's  showing  a  good  title  (c).  If  at  the  date  of  the 
contract  the  purchaser  be  in  possession  as  tenant  at  will 
to  the  vendor,  it  appears  that  the  tenancy  is  determined 
by  the  contract,  and  that  thenceforth  the  purchaser  is 
to  be  treated  as  being  in  possession  under  the  con- 
tract (/). 


If  an  action  be  brought  for  the  specific  performance  (g)  Orders  for 

of  a  contract  for  the  sale  of  land  and  the  purchaser  be  P^""chaser  in 
1  1  11  1 .  ,  .   ,  possession  to 

m  possession,  he  may  be  ordered,  pendmg  the  trial  of  pay  price  into 

the  action,  to  pay  the  purchase  money  into  Court,  or  at  ^'^^^^  °^  ^.^^^ 
^  .  .  .  ,  up  possession. 

his  election  either  to  pay  the  money  into  Court  or  to 

give  up  possession.     The  Court  makes  such  orders  for 

the  preservation  of  the  property,  which  is  the  subject  of 

the  action,  considering  it  unjust  to  allow  the  purchaser 

to  have  both  the  land  and  the  purchase  money  in  his 

possession  pending  the  trial.     Thus,   if  the  purchaser 

exercise  any  act  of  ownership,  such  as  felling  timber  or 

working  mines,  which  impairs  the  vendor's  security  for 

payment  of   the  price,  he  will  be  ordered  to  pay  the 

purchase  money  into  Court  without  having  the  option 

of  giving  up  possession  instead ;  and  this  is  the  case, 

whether  the  purchaser  were  put  into  possession  pursuant 


(d)  Above,  p.  438 ;  Daniels  v.  (r/)  The  orders  here  mentioned 
Davison,  16  Ves.  249,  253.  will  not  be  made  at  the  instance 

(e)  Townlcy  v.  Bcdwell,  14  Ves.  of  a  vendor  suing  for  rescission 
590,597;  Daniels  v.  Davison,  16  of  the  contract ;  but  other  proper 
Ves.  249,  253  ;  see  Mills  v.  Hay-  orders  for  the  preservation  of  the 
icood,  6  Ch.  D.  196.  property  in  dispute  may  be  made 

(/)  Daniels  Y.  Davison,  16  Ves.  in  such  an  action:   Cook  v.  An- 

249,  252,  253.  drcivs,  1897,  1  Ch.  266. 
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to  the  contract  or  witli  the  vendor's  consent  given  after 
the  contract  (//).  And  where  the  vendor  has  shown 
such  a  title  as  the  purchaser  ought  to  accept,  or  the 
purchaser  has  accepted  the  vendor's  title,  the  j)irrchaser 
heing  in  possession  will  be  ordered  to  pa}'  the  purchase 
money  into  Court  (?').  Where  the  purchaser  being  in 
possession  has  done  nothing  to  diminish  the  value  of 
the  property,  he  will  not  be  ordered  to  pay  the  pui'chase 
money  into  Court  without  being  offered  the  alternative 
of  giving  up  possession  (/.•)  ;  but  it  appears  that,  where 
he  has  been  let  into  possession  wdtli  the  vendor's  leave 
but  not  under  the  contract,  he  will,  as  a  rule,  be  ordered 
to  elect  within  a  specified  time  whether  he  will  pay  the 
money  into  Court  or  give  up  possession,  notwithstanding 
that  a  good  title  has  not  yet  been  shown  (/),  unless 
there  be  delay  in  making  out  the  title  attributable  to 
the  vendor's  laches  (w).  Where  the  purchaser  has  been 
put  into  possession  pursuant  to  the  contract  for  sale,  the 
Court  will  not,  in  general,  so  put  him  to  his  election  (»). 
And  where  the  purchaser's  right  to  possession  is  refer- 
able to  some  other  title  than  that  conferred  by  the 
contract  or  the  vendor's  leave  given  after  the  contract, 
as  where  he  entered  under  a  lease  granted  to  him  prior 
to  the  sale,  there  appears  to  be  no  ground  for  requu-ing 
him  to  elect  as  above  mentioned  (o). 

(/()  Dixon   V.   Astleij,    19   Ves.  Wickham  v.  Evcrcd,  4  Madd.  53  ; 

564,  1  Mer.  133;  Cutler  y.  Simons,  Younger.  Diaicombc,  Younge,  21 5; 

2  Mer.  103  ;  Bradshaw  v.  Brad-  Tind'al  v.  Cobham,  2  My.  &  K. 
shnw,  ib.  492  ;  Bramley  v.    Teal,  385  ;  Foicler  v.  Ward,  6  Jur.  547. 

3  Madd.  219  ;  Pojje  v.  Great  Eas-  (ni)  Fox  v.  BircJi,  1  Mer.  105. 
tern  Bail.   Co.,  L.  R.  3  Eq.   171  ;  (n)   Gibson  v.  Clarke,  1  V.  &  B. 
lewis  V.   James,  32  Ch.  D.  326,  500,    501  ;    Morgan    v.    Shaiv,    2 
330.  Mer.    138  ;     Gell    v.     Watson,    3 

(i)  Bradshaw    v.    Bradshaw,    2  Madd.    225 ;    Prijse   v.    Cambrian 

Mer.  492,  493  ;    Crutchleij  v.  Jer-  Mail.  Co.,  L.  R.  2  Ch.  444. 

ninrjham,   ib.   502  ;    Wood  v.   Ed-  (o)  Bonner  v.  Johnston,  1  Mer. 

^cards,  1876,  W.  N.  15.  366  ;  Freebodij  v.  Perri/,  G.  Coop. 

ik)   Greenwood  v.  Turner,  1891,  91.     Note  that  in   Greenwood  v. 

2  Ch.  144.  Turner,     1891,     2    Ch.    144,    the 

[1)  Clarke  v.    Wilson,    15  Ves.  lease  under  which  the  purchaser 

317  ;  Gibson  v.  Clarke,  1  V.  &  B.  claimed  to  be  in  possession  had 

500 ;  Smith  v.  Lloyd,  1  Madd.  83  ;  expired  at  the  time  of  the  motion. 
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§  2, — Of  the  Transfer  pending  Completion  of  the  Rights 
and  Liabilities  under  the  Contract. 

AVe  will  now  consider  the  effect  of  the  transfer  of  the  Transfer 

pending  com- 

rights  and  liabilities  created  by  the  contract  pending  pietion  of  the 
the  completion  thereof.  This  may  take  place  either  [j^ftiiftfe" 
involuntarily,  which  is  mainly  by  act  of  law,  or  volun-  under  the 
tarily,  that  is,  by  act  of  the  parties.  The  former  case 
occurs  upon  the  death,  bankruptcy  or  personal  inca- 
pacity supervening  since  the  contract  of  either  party 
thereto,  and  on  the  land  sold  being  taken  in  execution 
of  a  judgment  against  the  vendor ;  the  latter  upon  the 
assignment  inter  vivos  by  either  party  of  his  rights 
under  the  contract.  We  will  consider  each  of  these 
cases  in  turn,  first,  as  regards  the  vendor,  and,  secondly, 
with  respect  to  the  purchaser,  premising  that  the  con- 
tract, once  validly  concluded,  is  not  avoided  by  the 
death,  bankruptcy,  or  supervening  incapacity  of  either 
party  thereto,  and  remains,  as  a  rule,  enforceable  not 
only  at  law  but  specifically  in  equity  at  suit  of  either 
party  thereto,  his  representatives  in  law  or  assigns, 
against  the  other  party  or  his  representatives  in  law  {p). 
The  contract  is  also  specifically  enforceable  against  the 
vendor's  assigns  inter  vivos  of  the  land  other  than  those 
who  have  taken  the  legal  estate  therein  as  purchasers  in 
good  faith  for  valuable  consideration  actually  paid  or 
executed  without  notice  of  the  contract  (q). 


On  the  vendor's  death,  his  rights  under  the  contract  Death  of  the 
pass  to  his  executors  or  administrators,  who  are  the 


[p)  Baden  \.  Pembroke,  2  Vem.  91,  96,  105,  124,  3rd  ed. ;  84,  So, 

213;   Oiven  v.  Bavies,  1  Ves.  sen.  90,  98,    116,   4th  ed. ;    Pearce  v. 

82  ;  Binton  v.  Hinton,  2  Ves.  sen.  Bastable's    Trustee,   1901,    2    Ch. 

631,   633;    Taylor   v.    f^tibbert,   2  122. 

Ves.    jun.    437,    439  ;    Brooke   v.  {q)  Daniels  v.  Bavison,  16  Ves. 

Hewitt,   3  Ves.  jun.    253  ;    Sug-.  249,     17    Ves.    433  ;     Potter    v. 

V.  &  P.  175,  208;   1  Dart,  V.  &  P.  Sanders,  6  Hare,  1 ;  1  Dart,  V.  & 

291,  1114,  1115;  Fry,  Sp.  Perf.  P.  927,  928,  1115. 
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estate. 


Freeholds 
in  fee. 


proper  persons  to  sue  upon  the  contract  either  for 
damages  at  law  or  for  specific  performance  in  equity  {>'). 
But  in  order  to  reap  the  benefit  of  the  contract,  the 
personal  representatives  must,  of  course,  procure  the 
performance  of  the  vendor's  part  of  the  agreement — 
that  is,  the  conveyance  to  the  purchaser  of  the  land 
Devolution  of  gQ^^j — ^nd  it  is  therefore   necessary  to  consider  upon 

the  vendor  s  •iiiii 

what  persons  the  vendor  s  estate  m  the  land  sold 
devolves  upon  his  death  pending  completion.  This 
depends  upon  the  nature  of  the  property  sold.  If  it 
were  freehold  in  fee  the  vendor's  estate  therein  formerly 
passed,  on  his  death  before  completion,  to  his  heir  or 
devisee,  according  as  he  had  left  the  same  to  descend 
or  disposed  thereof  by  his  will ;  and  the  heu"  or  devisee 
w^as  obliged  to  convey  the  estate  to  the  purchaser  (.s-). 
The  vendor's  estate  would  not  only  go  to  a  specific 
devisee  thereof,  but  might  also  pass  under  a  general 
devise  of  all  his  real  estate,  if  the  purposes  of  such  a 
devise  were  not  inconsistent  with  this  construction  {f). 
If,  however,  the  vendor  had  devised  all  his  real  estate 
generally  to  one,  and  all  estates  held  by  him  upon  any 
trust  to  another,  it  was  a  question  how  far  the  estate 
sold  was  held  by  the  vendor  upon  a  trust  so  as  to  pass 
under  the  devise  of  his  trust  estates.  Where  the  title 
had  been  accepted  prior  to  the  vendor's  death,  it  was 
held  that  the  property  w^as  vested  in  him  upon  a  trust, 
and  so  passed  under  a  devise  of  his  trust  estates ;  but 
it  appears  that  if  the  vendor  had  died  prior  to  the 
acceptance  of  the  title,  the  property  sold  would  not  have 
been  held  by  him  upon  an  absolute  trust,  for  the  con- 


(r)  Baden  v.  Pcnihroke,  2  Vem. 
212  ;  Eaton  v.  Saniier,  6  Sim. 
517;  Ruherts  v.  Mnrchant,  ]  Ph. 
370  ;  Hoddel  v.  Pugh,  '.Vi  Beav. 
489;  Sug.  V.  &  P.  177;  1  Dart, 
V.  &  P.  293,  1130  ;  Fry,  Sp. 
Perf.  91,  3rd  ed. ;  84,  85,  4th  ed. 

(s)  The  heir  or  devisee  was  a 
necessary  party  to  a  suit  for  spe- 


cific performance  of  the  contract, 
both  on  this  account  and  as  hav- 
ing an  interest  in  di>i:>uting  the 
contract :  see  previous  note. 

{t)  See  TFaU  v.  Bright,  1  J.  & 
W.  494  ;  Lt/saght  v.  Edwards,  2 
Ch.  D.  499,  510  —  513  ;  1  Jarm. 
WiUs,  693,  703—706,  4th  ed., 
647,  654—657,  5th  ed. 
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tract  bad  not  yet  become  unconditionally  binding  on 
bim,  and  so  tbe  land  would  have  passed  to  bis  general 
devisee  (ii).  Under  the  Land  Transfer  Act,  1875  {x), 
freeholds  or  copyholds  held  in  fee  and  sold  might  have 
passed,  on  the  vendor's  death  and  intestacy,  to  his  legal 
personal  representative,  if  he  bad  been  a  bare  trustee 
thereof  ;  but  this  would  only  have  been  the  ease  where 
the  title  had  been  accepted  and  the  purchase  money 
paid  (//).  Under  tbe  Conveyancing  Act  of  1881  (;:), 
freeholds  held  in  fee  and  sold  may  pass,  on  tbe  vendor's 
death  before  completion,  to  bis  legal  personal  repre- 
sentatives, notwithstanding  any  testamentary  disj^osition 
thereof,  if  they  were  vested  in  tbe  vendor  upon  a  trust 
within  tbe  meaning  of  sect.  30  of  that  Act.  This  is  tbe 
case  if  tbe  title  bad  been  accepted  and  tbe  purchase 
money  paid  before  tbe  vendor's  death  {a) ;  and  appa- 
rently it  is  so,  if  before  bis  death  tbe  contract  bad 
become  unconditionally  binding  on  tbe  parties  by 
reason  of  the  purchaser's  acceptance  of  tbe  title  {b),  but 
this  point  has  not  been  precisely  so  decided.  Under 
the  same  Act  (r),  however,  where  at  the  death  of  any 
person  there  is  subsisting  a  contract  enforceable  against 
bis  heir  or  devisee  for  tbe  sale  of  the  fee  simple  or  other 
freehold  interest  descendible  to  bis  heirs  general  in  any 
land,  his  personal  representatives  shall,  by  virtue  of  this 
Act,  have  power  to  convey  the  land  for  all  tbe  estate 
and  interest  vested  in  him  at  his  death  in  any  manner 


(m)  Lysaght  v.  Edivards,  2  Ch.  («)  Re  Cuming,  L.  R.  5  Ch.  72. 

D.  499.  [b)  See  Lysaght  v.   Edwards,  2 

ix)  Stat.  38   &  39  Vict.  c.  87,  Ch.    D.  499  ;    Re  Pagani,   1892, 

s.   48,    replacing  37    &  38  Vict.  1  Ch.  236. 

c.  78,  s.  5  (above,  p.  181),  and  re-  (c)  Stat.  44  &  45  Vict.  c.  41, 

pealed  by  44   &  45  Vict.  c.   41,  s.   4,    applying  only  in  cases  of 

s.  30.  death  after  the  31st   December, 

(y)  Morgan  v.   Swansea   Urban,  1881,  and  providing  that  a  con- 

^c.  Authority,  9  Ch.  D.  582 ;  Re  veyance   made    thereunder   shall 

Cunningham   and  Frayling,    1891,  not  affect  the  beneficial  rights  of 

2  Ch.  567;  see  Re  Cuming,  L.  R.  any  person  claiming  under  any 

5  Ch.  72.  testamentary   disposition,    or    as 

(z)  Stat.  44   &  45  Vict.  c.  41,  heir  or  next  of  kin  of  a  testator 

s.  30  ;  above,  p.  183.  or  intestate. 
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proper  for  giving  effect  to  the  contract.  Under  this 
Act,  therefore,  the  legal  personal  representatives  of  a 
vendor  of  freeholds  in  fee,  or  a  freehold  estate  pur  autre 
vie  [d),  who  has  died  since  the  commencement  of  the 
Act,  and  pending  completion,  have  been  enabled  to 
complete  the  contract  by  conveying  the  legal  estate  to 
the  purchaser  in  all  cases  in  which  the  vendor  had  in 
his  lifetime  entered  into  a  valid  contract  for  sale.  But 
it  is  to  be  observed  that  the  power  of  conveyance  given 
by  the  4  th  section  of  the  Act  depends  on  the  existence 
at  the  vendor's  death  of  a  contract  for  sale  enforceable 
against  his  heir  or  devisee.  It  seems,  therefore,  that  the 
power  does  not  arise  where  the  contract  for  sale  was 
oral  only,  or  put  into  writing  but  not  signed  by  the 
vendor  {e),  unless  this  objection  to  the  enforcement  of 
the  contract  should  have  been  removed  under  the 
doctrine  of  part  performance  or  otherwise  (/).  And 
where  a  conveyance  has  been  made  in  pursuance  of  this 
enactment,  it  appears  to  be  a  necessary  part  of  the  title 
to  prove  that  the  power  so  exercised  duly  arose;  and  for 
this  purpose  production  of  a  contract  for  sale,  duly  put 
into  writing  and  signed,  may,  it  seems,  be  required  {g). 
As  we  have  seen,  under  the  Land  Transfer  Act, 
1897  [h),  a  deceased  person's  freehold  estate  of  inherit- 
ance now  passes,  notwithstanding  any  testamentary 
disposition  thereof,  to  his  personal  representatives,  as 
trustees  for  the  persons  by  law  beneficially  entitled 
thereto.  It  appears,  therefore,  that  if  a  vendor  of 
freeholds  in  fee  die  since  the  commencement  of  that 
Act,  and  pending  the  completion  of  the  contract,  his 
estate  therein  must  devolve  upon  his  executors  or 
administrators  in  any  event.  If  the  contract  should 
have  been  so  far  performed  that  the  vendor  was,  at  the 


{d)  Above,  p.  177.  {g)  See  1   Key  &  Elph.  Prec. 

,  ,    . ,                „  Conv.  544,  n.,  4th  ed. 

[e)  Above,  p.  9.  ^^^  g^^^_  60  &  61  Vict.  c.  65, 

(/)  Above,  pp.  9—12.  s.  1  (1)  ;  above,  pp.  189,  190. 


EFFECT  OF  THE  CONTRACT  PENDING  COMPLETION.         465 

date  of  his  death,  an  absolute  trustee  of  the  land  for  tlie 
purchaser,  the  vendor's  estate  appears  to  pass  to  his 
executors  or  administrators,  under  sect.  80  of  the  Con- 
veyancing Act  of  1881  (/) ;  otherwise  they  appear  to 
take  the  estate  under  the  Land  Transfer  Act,  1897  (/.•). 

If  the  vendor  were  seised  of  the  property  sold  for  an  Esi  ate  tail. 
estate  tail,  it  appears  that  his  estate  therein  still  passes, 
on  his  death  pending  completion  and  without  having 
barred  the  entail,  to  the  heir  in  tail  (/),  or  if  there  be  no 
such  heir,  to  the  reversioner  or  remainderman.  And 
the  contract  is  not  enforceable  against  these  persons  (m) , 
notwithstanding  that  the  vendor  in  his  lifetime  could 
have  made  a  good  title  by  barring  the  entail  (n),  and 
might  have  been  decreed  to  perform  the  contract  speci- 
fically (o).  But  if  the  vendor,  being  a  tenant  in  tail 
only,  had  entered  into  an  absolute  contract  for  sale  of 
the  fee  simple,  his  death  without  having  barred  the 
entail  causes  a  breach  of  the  contract  to  show  a  good 
title,  and  for  this  his  executors  are  liable  in  damages  at 
law.  If  the  tenant  in  tail  should  have  contracted  to  Sale  by  tenant 
sell  the  entailed  lands  in  exercise  of  the  power  of  sale  the  Set'tled 
given  to  him  by  the  Settled  Land  Act,  1882  (7;),  and  Land  Acts. 
died  pending  completion,  the  contract  would  be  enforce- 
able against  all  persons  entitled  to  the  lands  after  his 
death  under  the  settlement  by  virtue  of  which  he  held 
the  same  {q).  Such  a  contract  is  quite  different  from  a 
contract  to  exercise  the  power  of  disposition  annexed 
by  law  to  the  ownership  of  his  estate.     In  the  one  case 

[i]  Above,  p.  463.  (m)  Stat.  3  &  4  Will.  IV.  c.  74, 

[k)  It  appears,  however,   that  s.  40 ;  Sug.  V.  &  P.  427  ;  2  Dart, 

the  vendor's  heir  or  devisee  should  V.  &  P.  1117. 

still  be  made  a  party  to  any  action  («)   Cattell  v.  Corrall,  4  Y.  &  C. 

for   specific   performance   of    the  228. 

contract,  as  having  an  interest  in  (0)  Sug.  V.   &  P.   205  ;  BanJces 

disputing   the   contract  :    above,  v.  Small,  36  Ch.  D.  716. 

p.  462,  nn.  (r),  (s)  ;  Rawlins,  Sp.  {p)  Stat.  45  &  46  Vict.  c.  38, 

Perf.  83.  s.  58  (1)  (i). 

[l)  Above,  p.  194.  (r/)  Sect.  31  (2). 

w.  30 
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the  purchase  money  is  intended  to  be  paid,  not  to  the 
vendor,  but  to  trustees  or  into  Court  in  trust  for  the 
persons  entitled  under  the  settlement  {r),  and  it  is  not 
intended  to  bar  the  entail :  in  the  other,  the  vendor 
proposes  to  bar  the  entail  and  to  take  the  purchase 
money  for  himself  («) .  It  appears  that  an  open  contract 
to  sell  the  fee  made  by  a  tenant  in  tail  would  be  refer- 
able to  the  power  of  disposition  annexed  to  his  owner- 
ship of  the  estate  (t),  as  the  purchase  money  would  be 
Copyholds.  payable  to  liimself.  If  the  projierty  sold  were  copyhold 
held  for  a  customary  estate  in  fee  and  the  vendor  had 
been  admitted  tenant,  his  estate  will  not  pass,  on  his 
death  pending  completion,  to  his  executors  or  adminis- 
trators, either  under  sect.  30  of  the  Conveyancing  Act 
of  1881  (ii),  or  under  the  Land  Transfer  Act,  1897  (.r), 
but  will  go  to  his  customary  heir  or  devisee,  according 
as  he  died  intestate  or  testate  in  respect  thereof,  pur- 
suant to  the  old  law  formerly  affecting  freeholds  (//). 
If  the  property  sold  were  copyhold,  in  which  the  vendor 
had  an  equitable  estate  in  fee  or  of  which  he  was  an 
unadmitted  surrenderee  in  fee,  it  appears  that,  on  his 
death  before  completion,  his  estate  would  pass  to  his 
executors  or  administrators  if  he  were  then  a  trustee 
thereof  within  the  meaning  of  sect.  30  of  the  Convey- 
ancing Act  of  1881  (s);  and  if  not,  it  would  appear 
to  pass  to  them  under  the  Land  Transfer  Act,  1897  (a). 
The  4th  section  of  the  Conveyancing  Act  of  1881  (b) 
relates  only  to  the  case  of  the  sale  of  the  fee  simple 
or  other  freehold  interest  descendible  to  the  heirs 
general,  and  does  not  therefore  apply  in  the  case  of  the 
sale  of  an  estate  of  inheritance,  whether  legal  or  equit- 


(»•)  Above,  p.  308.  (x)  Above,  pp.  190,  194—196. 

(s)  Wins.   Real   Prop.   90,   98,  (y)  Above,  pp.  177,462. 

106,  107,  19th  ed.  (z)  Above,  pp.  182,  183,  463. 

{t)    See    Sug.    Pow.    343  sq.,            [a)  Re  SomerviUe  and   Turner'' s 

8th  ed.  ;  Farwell  on  Powers,  266,       Contract,  1903,  W.  N.  153  ;  above, 

2nd  ed.  pp.  195, 196. 

(«)  Above,  p.  183.  {b)  Above,  p.  463. 
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able,  in  any  copyliold  hereditaments.     If  the  property  Leaseholds, 
sold  were  leaseholds  for  years,  the  vendor's  estate  therein 
would  in  any  ease  pass,  on  his  death  before  completion, 
to  his  executors  or  administrators  at  common  law  {c). 

As  between  the  vendor  and  his  own  representatives  Conversion  of 
after  his  death,  the  property  sold,  if  real  estate,  is,  as  j^  the  ven- 
we  have  seen  {(/),  converted  into  personalty  as  from  the  dor's  hands, 
date  of  the  contract  for  sale,  provided  that  the  contract 
become  fully  binding  by  the  acceptance  of  the  title.  If 
this  condition  be  fulfilled,  the  purchase  money  and  the 
vendor's  lien  therefor  belong,  in  case  of  his  death  before 
completion,  to  his  executors  or  administrators  as  part  of 
his  personal  estate  {e)  :  but  the  benefit  of  the  vendor's 
right  to  take  the  rents  and  profits  up  to  the  proper  time 
for  completion  will  pass,  if  he  die  before  that  time,  to 
his  heir  or  devisee  (/),  subject  to  the  executor's  or 
administrator's  interest  therein  for  payment  of  the 
vendor's  debts  under  the  Laud  Transfer  Act,  1897  (g). 
If  the  vendor  should,  prior  to  the  contract  for  sale,  have 
specifically  devised  the  land  afterwards  sold,  the  devise — 
although  it  would,  prior  to  the  Land  Transfer  Act, 
1897,  convey  the  vendor's  estate  at  law  (h) — is  in  equity 
adeemed ;  so  that  the  devisee  is  not  entitled  to  the 
purchase  money  (/)  unless  a  contrary  intention  should 
appear  from  the  will  {k) .     If  a  contract  for  the  sale  of 


(e)  Above,  pp.  178,  180.  190  ;   1  Dart,  V.  &  P.  302.     The 

{d)  Above,  p.  439.  same  law  is  applicable  where  the 

(e)  Above,  pp.  440,  461.  land    has   been    disposed   of    by 

(/)  Ltamden  v.  Fraser,  12  Sim.  ^i^l  ^^  exercise  of  a  general  or 

263  ;  1  Dart,  302 ;  JTatts  v.  IVatfs,  special  power  of  appointment  and 

L.  E..  17  Eq.  217.  afterwards  sold :  EeBousett,l9Q\, 

',,'.,                  ,n„     ^c^o    '  1  Ch.39S ;  Beddinoton  v.  Batimcoin, 

iff)  Above,  pp.  190—192.  ^^^3^  ^   ^    ^3_ 

(A)  Above,  p.  462.  (/.-^  jj'yatit  y'  Vanse,  1  Y.  &  C. 

(i)  Moor  V.   Baisbeck,    12    Sim.  C.  C.  580  ;  Finuss  v.  Smith,  2  De 

123  ;   Farrar  v.  Winterton,  5  Beav.  G.  &  S.  722  ;  Weeding  v.  Weeding, 

1  ;    Weeding  v.    Weeding,  1   J.   &  1   J.   &  H.  424,  431  ;   1  Dart,  V. 

H.  424,  431  ;     Watts  v.    Watts,  &  P.   302,  303  ;    and  see  Sugd. 

L.  R.  17  Eq.  217  ;  Sug.  V.  &  P.  Law  of  Property,  223. 

30  (2) 
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real  estate  become  unconditionally  binding  by  tlie 
acceptance  of  the  vendor's  title  and  the  vendor  die 
pending  completion,  and  afterwards  the  contract  fail  to 
be  performed  owing  to  the  purchaser's  default  in  pay- 
ment of  the  price,  the  land  becomes  in  equity  the  pro- 
perty of  the  persons  entitled  on  the  vendor's  death  to 
his  personal  estate  ;  for  they  became  absolutely  entitled 
to  the  benefit  of  the  vendor's  lien  when  the  contract 
became  fully  binding ;  and  they  remain  entitled,  on 
failure  of  the  contract  by  the  purchaser's  default,  to 
take  possession  of  their  security  in  specie  (l).  But  if 
the  contract  never  become  absolutely  binding  upon  and 
specifically  enforceable  against  both  parties,  as  where 
there  is  a  failure  to  show  a  good  title  on  the  vendor's 
l^art,  or  the  contract  is  voidable  ab  initio  and  is  avoided 
for  fraud,  misrepresentation,  or  any  other  cause  (such 
as  omission  to  comply  with  the  Statute  of  Frauds  (m)  ), 
there  is  no  conversion  of  the  projierty  sold  in  the 
vendor's  hands,  and  if  he  die,  the  land,  which  was  the 
subject  of  the  contract,  will  pass  as  such  to  the  persons 
entitled  to  his  lands  either  on  his  intestacy  or  under  his 
will  (n) .  And  the  like  result  follows  where  a  contract 
for  sale  of  lands  has  been  rescinded  or  abandoned  by 
consent  of  the  parties  in  the  vendor's  lifetime  (o). 
Option  to  When  a  man  has  entered  into  a  valid  contract  giving  to 
another  an  option  to  purchase  (p)   his  real  estate,  the 


[1)   Curre  v.^  Boivycr,   5   Beav.  section  of  the  Statute  of  Frauds 

6,  n.  ;  Lysaght  v.  Edwards,  2  Ch.  (above,  p.  3),  and  with  the  rule 

D.  499,  506.  against  perpetuities  :   London  and 

[m)  Above,  p.  9.  South  Western  liailna;/  v.  Gontm, 

(«)  Above,  pp.  174  sq. ;  and  see  20  Ch.  D.  562.     In  order  that  an 

Haynes  v.  Hayties,  1   Dr.  &  Sm.  option  to  purchase  any  land  may 

426 ;  Edwards  v.  West,  7  Ch.  D.  be  well  exorcised,   the  terms  of 

858,    862  ;     1    Jarm.   Wills,    54,  the    contract,    grant    or    devise, 

5th  ed.  which  created   the  option,  must 

(o)  Sug.  V.  &  P.  191.  in  all  respects  be  strictly  pursued, 

{p)  A  contract  giving  an  option  and  where  any  particular   time 

to    purchase   any  land  gives   an  is  specified  for  the  exercise  of  the 

interest  in  the  land  to  the  person  option,  time  is  of  the  essence  of 

who  has  the  option,   and  must  the  contract  or  matter :  Brooke  v. 

therefore  conform  with   the  4th  Garrod,  2  De  G.  &  J.  62  ;  Eane- 
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property  is  converted  into  personalty  in  the  hands  of 
the  vendor,  his  heirs  and  assigns,  as  from  the  time  of 
the  exercise  of  the  option  ;  and  if  the  vendor  die  before 
that  time,  his  heirs  or  assigns  of  the  hereditaments  in 
question  are  entitled  to  the  rents  and  profits  thereof 
until  tlie  option  is  exercised,  after  which,  in  the  absence 
of  any  disposition  to  the  contrary  made  by  his  will  {q), 
his  legal  personal  representatives  are  entitled  to  the 
purchase  money,  with  interest  from  that  time  until  pay- 
ment, as  part  of  his  personal  estate  (r) . 

As  we  have  seen  («),  in  case  of  the  vendor's  death  Conveyance 
pending  completion,  a  conveyance  of  his  estate  must  be  ygndor'T^ 
executed  to  the  purchaser  before  the  purchase  monej^  estate  by  vest- 
can  be  obtained.     Such  a  conveyance  cannot  always  be     ° 
immediately  executed  by  the  persons  on  whom  the  ven- 
dor's estate  has  devolved  on  account  of  their  being  under 
disability  or  from  other  causes.     In  certain  cases  of  this 
kind  the  required  conveyance  may  be  effected  by  vest- 
ing order  made  under  the  jurisdiction  conferred  by  the 
Lunacy  Act,  1890  {t),   or  the  Trustee  Act,   1893  (ii). 


lagh   V.    Melton,    10   Jur.    N.    S.  contract  to  give  the  first  refusal 

1141;    Weston  v.  C'oUhis,   11  Jur.  oi  land,  see  Manchester  Ship  Canal 

N.  S.  190  ;  and  see  Mills  v.  Hay-  Co.  v.  Manchester  Racecourse  Co., 

wood,  6  Oh.  D.  196.     The  benefit  1901,  2  Ch.  37. 

of  an  option  given  by  covenant  {q)  See  above,  p.  467,  n.  [k). 

contained  in  a  lease  to  the  lessee,  (/•)    Lawcs   v.    Bennett,    1    Cox, 

his    executors,   administrators  or  167  ;   Toivnley  v.  Bedwell,  14  Ves. 

assigns,  to  purchase  the  fee  sim-  590  ;    Weeding  v.   Weeding,  1  J.  & 

pie  of  the  demised  premises  goes,  H.  424  ;  Re  Adams  and  Kensington 

after   the   lessee's   death,   to  the  Vestry,  27  Ch.  D.  394,  399. 

persons  becoming  entitled  to  the  {s)  Above,  p.  462. 

lease :  Re  Adams  and  Kensington  {t)  Stat.  53  Vict.  c.  5,  s.  135, 

Vestry,   27    Ch.  D.   394.     As  to  enabling  the  Judge  in  lunacy  to 

"whether  such  an  option  to  pur-  make   a  vesting    order    when   a 

chase  must  conform -with  the  rule  lunatic  is  solely  or  jointly  seised 

against  perpetuities,  see  42  Sol.  or  possessed  of,  or  entitled  to  a 

J.     628,     650     (by     the     present  contingent  right  in  any  land  upon 

writer).     As  to  the   effect  of  a  trust. 

(«<)  Stat.  56  &  57  Vict.  c.  53,  ss.  26—34.     These  enactments  and 
that  mentioned  in  the  previous  note  have  replaced  the  Trustee  Acts, 

1850  and  1852  (stats.  13  &  14  Vict.  c.  60  ;  16  &  16  Vict.  c.  55),  which 
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But,  except  where  the  contract  is  established  bj  bring- 
ing an  action  for  its  specific  performance,  the  Court  will 

replaced  11  Geo.  IV.  &  1  Will.  IV.  c.  60  ;  4  &  -5  Will.  IV.  c.  23 ;  and 
1  &  2  Vict.  c.  69. 

By  the  Trustee  Act,  1893,  s.  26,  the  High  Court  may  make  a  vesting 
order — 

(i.)  Where  the  High  Court  appoints  or  has  appoiutod  a  new  trustee  ; 
(ii.)  Where  a  trustee  entitled  to  or  possessed  of  any  land,  or  entitled 
to  a  contingent  right  therein,  either  solely  or  jointly  with  any 
other  person — 

(a)  is  an  infant,  or 

(b)  is  out  of  the  jurisdiction  of  the  High  Court,  or 

(c)  cannot  be  found  ; 

(iii.)  Where  it  is  uncertain  who  was  the  survivor  of  two  or  more 

trustees  jointly  entitled  to  or  possessed  of  any  land  ; 
(iv.)  Where,  as  to  the  last  trustee  known  to  have  been  entitled  to  or 
possessed  of  any  land,  it  is  uncertain  whether  he  is  living  or 
dead ; 
(v.)  Where  there  is  no  heir  or  personal  representative  to  a  trustee 
who  was  entitled  to  or  possessed  of  land  and  has  died  intestate 
as  to  that  land,  or  where  it  is  uncertain  who  is  the  heir  or 
personal  representative  or  devisee  of  a  trustee  who  was  entitled 
to  or  possessed  of  any  land  and  is  dead  ; 
(vi.)  Where  a  trustee  jointly  or  solely  entitled  to  or  possessed  of 
any  land,  or  entitled  to  a  contingent  right  therein,  has  been 
required,  by  or  on   behalf  of  a  person   entitled  to  require  a 
conveyance  of  the  land  or  a  release  of  the  right,  to  convey  the 
land  or  to  release  the  right,  and  has  wilfully  refused  or  neglected 
to  convey  the  land  or  release  the  right  for  twenty-eight  days 
after  the  date  of  the  requirement. 
By  sect.  27,  where  any  land  is  subject  to  a  contingent  right  in  an 
unborn  person  or  class  of  unborn  persons  who,  on  coming  into  exist- 
ence, would,  in  respect  thereof,  become  entitled  to  or  possessed  of  the 
land  or  any  trust,  the  High  Court  may  make  an  order  releasing  the 
land  from  the  contingent  right,  or  may  make  an  order  vesting  in  any 
person  the  estate  to  or  of  which  the  unborn  person  or  class  of  unborn 
persons  would,  on  coming  into  existence,  be  entitled  or  possessed  in 
the  land. 

By  sect.  31,  where  judgment  is  given  (amongst  other  things)  for 
the  specific  performance  of  a  contract  concerning  any  laud,  the  High 
Court  may  declare  that  any  of  the  parties  to  the  action  are  trustees  of 
the  land  or  any  part  thereof  within  the  meaning  of  this  Act,  or  may 
declare  that  the  interests  of  unborn  persons  who  might  claim  under 
any  party  to  the  action,  or  under  the  will  or  voluntary  settlement  of 
any  person  deceased  who  was  during  his  lifetime  a  party  to  the  con- 
tract concerning  which  the  judgment  is  given,  are  the  interests  of 
persons  who,  on  coming  into  existence,  would  be  trustees  within  the 
meaning  of  this  Act,  and  thereupon  the  High  Court  may  make  a 
vesting  order  relating  to  the  rights  of  those  persons,  born  and  unborn, 
as  if  they  had  been  trustees. 

By  sect.  32,  vesting  orders  have  the  effect  of  a  conveyance  by  the 
proper  persons.  By  sect.  33,  the  Court  may,  in  all  cases  where  a 
vesting  order  can  be  made,  appoint  a  person  to  convey,  and  a  convey- 
ance by  such  person  shall  have  the  same  effect  as  a  vesting  order. 
By  sect.  34,  where  an  order  vesting  copyhold  land  is  made  with  the 
consent  of  the  lord  of  the  manor,  the  land  shall  vest  without  surrender 
or  admittance  ;  and  where  a  person  is  appointed  to  convey  any  copy- 
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not  make  a  vesting  order  as  to  a  deceased  vendor's 
estate  under  these  Acts  unless  tlie  contract  had  been  so 
far  executed  in  his  lifetime  that  at  tlie  time  of  his  death 
he  was  unquestionably  an  absolute  trustee  for  the  pur- 
chaser (,r)  ;  as,  for  example,  where  the  whole  or  the 
bulk  of  the  purchase  money  had  been  paid  and  the 
purchaser  let  into  possession  (//) .  It  may  be  observed 
that  the  construction  so  placed  on  these  Acts  is  not 
inconsistent  with  the  doctrine  that  the  vendor  is  a 
trustee  for  the  jiurchaser  conditionally  as  from  the  date 
of  the  contract,  and  absolutely  when  the  contract  has 
become  fully  binding  by  the  acceptance  of  the  title  (;;). 
The  Court,  in  exercising  the  jurisdiction  conferred  by 
these  Acts,  does  not  question  this  doctrine  ;  it  merely 
requires  indisputable  evidence  of  the  vendor's  absolute 
trusteeship  before  it  will  treat  his  representatives  as 
trustees. 

"Where  the  owner  of  a  power  of  appointment  over  Death  of 
lands  has  contracted  to  sell  the  same  in  exercise  of  the  "^^,^'^°^  7^'' 

sold  under  a 
power  (r/),  and  dies  before  completion  of  the  sale  by  power. 

conveyance  under  the  power,  the  contract  for  sale  is 
treated  in  equity  on  the  same  footing  as  a  defective 
execution  of  the  power,  and  will  accordingly  be  speci- 
fically enforceable  by  the  purchaser  against  the  persons 
entitled  to  the  lands  in  default  of  appointment.     Thus, 

hold  land,  he  shall  do  all  things  necessary  to  complete  the  assurance 
thereof,  and  the  lord  of  the  manor  shall,  subject  to  the  customs  of  the 
manor  and  the  usual  payments,  admit  him  accordingly. 

{x)  Re  Carpenter,  Kay,  418  ;  be  presumed  that  he  contracted 
Be  Colling,  32  Ch.  D.  333.  to  sell  in  exercise  of  his  power; 

{11)  Re  Cuming,  L.  R.  5  Ch.  72  ;  but  where  he  had  an  estate  in  the 
Re  Fagani,  1892,  1  Ch.  236.  land  as  well  as  the  power,  it  is  a 

{z)  Above,  pp.  439,  462,  463.  question  of  construction  whether 

{a)  The  question  whether  the  he  contracted  to  sell  in  exercise 
vendor  contracted  to  sell  in  exer-  of  the  right  of  alienation  annexed 
cise  of  the  power  depends  upon  to  his  estate  or  of  the  power  :  see 
his  intention.  It  is  not  necessary  Blake  v.  Marnell,  2  Ball  &  Eeat. 
that  the  contract  should  refer  to  35;  Sug.  Pow.  2OIS5.,  289, 343s<?., 
the  power.  Where  the  vendor  8th  ed. ;  Farwell  on  Powers,  266, 
had  no  estate  in  the  land,  it  will       2nd  ed.  ;  above,  pp.  465,  466. 
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if  the  power  of  appointment  were  exercisable  by  deed 
only,  and  the  contract  for  sale  were  made  by  unsealed 
wTiting,  and  the  vendor  died  before  conveyance,  equity 
would  supply  the  defect  in  favour  of  the  purchaser,  and 
would  oblige  the  persons  entitled  in  default  of  appoint- 
ment to  carry  out  the  contract  (b).  But  in  order  that 
a  contract  to  exercise  a  power  over  land  may  be  so 
binding  on  those  entitled  in  default  of  appointment,  it 
must  be  valid  from  the  beginning  ;  and  it  appears  that 
a  parol  contract,  followed  by  part  performance,  by  the 
purchaser,  is  not  so  enforceable  against  them  (c),  unless, 
with  knowledge  of  the  parol  contract,  they  lie  by  and 
Contracts  for  allow  him  to  lay  out  money  on  the  estate  (d).  Every 
settledland  contract  for  the  sale  of  settled  land  made  by  a  tenant 
for  life  or  any  person  having  the  powers  of  a  tenant  for 
life  under  the  Settled  Land  Act,  1882  (e),  is  binding 
on,  and  enures  for  the  benefit  of,  the  settled  land,  and 
is  enforceable  against  and  by  every  successor  in  title 
for  the  time  being  of  the  tenant  for  life,  and  may  be 
carried  into  effect  by  any  such  successor,  but  so  that  it 
may  be  varied  or  rescinded  by  any  such  successor  in 
the  like  ease  and  manner,  if  any,  as  if  it  had  been 
made  by  himself.  And  by  the  Settled  Land  Act, 
1890  (/),  a  tenant  for  life  may  make  any  conveyance 
which  is  necessary  or  prop)er  for  giving  effect  to  a 
contract  entered  into  by  a  predecessor  in  title,  and 
which,  if  made  by  such  predecessor,  would  have  been 
valid  as  against  his  successors  in  title.  This  enactment 
appears  to  be  applicable,  not  only  where  the  contract 
was  made  in  exercise  of  some  power  conferred  by  the 


under  the 
Settled  Land 
Acts. 


{Sic.) 


(b)  Coventry  v.  Coventry,  1  Str. 
596;  Morthck  v.  Bulhr,  10  Ves. 
292,  315  ;  Shannon  v.  Bradstreet, 
1  Sch.  &  Lef.  52  ;  Sug.  Pow.  552, 
563,  8th  ed. 

{c)  Blare  v.  Sutton,  3  Mer.  237; 
Morgan  v.  Mil/nan,  3  De  G-.  M.  & 
G.  24,  33. 


{(l)  Stiles  V.  Cowpcr,  3  Atk.  692  ; 
Shannon  v.  Bradstreet,  1  Sch.  & 
Lef.  52,  72,  73. 

{e)  Stat.  45  &  46  Vict.  c.  38, 
88.  31  (1),  (2),  68. 


(/)  Stat.  53  &  54  Vict, 
s.  6. 


c.  69, 
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Settled  Land  Acts,  but  in  all  other  cases  where  the 
contract  binds  the  contractor's  successors  in  estate;  for 
example,  where  one  seised  of  lands  in  fee  has  sold  them, 
and  died  pending  completion,  having  devised  the  lands 
to  another  for  life  with  remainder  over.  But  in  these 
circumstances,  if  the  vendor  died  after  the  commence- 
ment of  the  Land  Transfer  Act,  1897  {(j),  the  purchaser 
could  not  safely  take  a  conveyance  from  the  tenant  for 
life  under  the  will,  except  where  the  real  estate  sold 
was  not  affected  by  this  Act,  as  in  the  case  of  copy- 
holds (h),  for  the  effect  of  the  Act  is  to  prevent  any 
legal  estate  from  passing  to  the  devisees,  and  in  equity 
the  devise,  if  made  prior  to  the  sale,  would  be  revoked 
thereby  (/). 

If  the  vendor  die  pending  completion,   the   proper  Devolution  of 

persons  to  be  sued  by  the  purchaser  for  the  specific  per-  the  contract 

formance  of  the  contract  are  the  vendor's  executors  or  ^^  *'^®-,'^®,^" 

dor  s  death. 

administrators,  as  being  his  general  representatives  in 
respect  of  his  contractual  liabilities  and  being  the  per- 
sons entitled  to  receive  the  purchase  money ;  but  the 
vendor's  heir  or  devisee,  who  Avould  have  been  entitled 
to  the  land  if  it  had  not  been  sold,  was  formerly  and, 
it  appears,  is  still  a  necessary  party  to  the  action,  as 
having  an  interest  in  disputing  the  validity  of  the  con- 
tract (k).  The  vendor's  legal  personal  representatives 
are  the  proper  persons  to  be  sued  for  breach  of  the 
contract  at  law  (/). 

As  we  have  seen  (m) ,  when  a  man  enters  into  a  con-  Death  of  the 
tract,  which  is  valid  and  specifically  enforceable,  for  the  P^irchaser. 

((/)  Above,  pp.  189  sq.,  464.  (l)  But    if    the  contract    were 

(A)  Above,  pp.  190,  196,  466.  under      seal      and     bound     the 

(j)  Above,  pp.  189  sq.,  467.  vendor's  heirs,  his  heirs  or  de- 

[k)  Above,  pp.  462,  nn.  (r),  (.s),  visees  might  be  sued  thereon  at 

465,   n.   {k),  and  the  authorities  law :  see  above,    p.    184 ;    Wms. 

there  cited ;  Rawlins  on  Specific  Conv.  Stat.  234,  235. 

Performance,  83.  (/w)  Above,  pp.  439,  440. 
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purchase  of  land,  tlio  land  is  in  equity  ///s'  land  as  from 
tlie  date  of  the  contract.  If  therefore  he  die  pending 
the  completion  of  the  contract,  the  benefit  of  his  rights 
under  the  contract  passes  to  the  persons  who  become 
entitled  to  that  particular  part  of  his  lands,  which  is 
represented  by  the  property  purchased.  If  this  were 
freehold  estate  of  inheritance,  the  beneficial  interest 
therein  passed  formerly  to  his  heir,  if  he  died  intestate 
in  respect  thereof,  and  otherwise  to  his  specific  or 
general  devisee  (;?)  ;  and  in  the  hands  of  such  heir  or 
devisee  would  be  real  assets  for  payment  of  his  debts  (o) . 
Under  the  Land  Transfer  Act,  1897  (7;),  freehold  estate 
of  inheritance  contracted  to  be  purchased  appears  to 
pass,  on  the  purchaser's  death  ponding  completion,  to 
his  executors  or  administrators,  uj)on  trust,  subject  to 
the  payment  of  his  funeral  and  testamentary  expenses 
and  debts,  for  his  heir  or  devisee.  If  the  property  pur- 
chased were  a  legal  estate  of  inheritance  in  copyholds, 
the  purchaser's  interest  devolves  upon  his  customary 
heir  or  devisee ;  and  it  does  not  appear  that  his 
executors  or  administrators  take  any  estate  therein 
under  the  Land  Transfer  Act,  1897 :  but  the  per- 
sonal representatives  take  the  purchaser's  estate 
where  he  bought  an  equitable  estate  only  in  copy- 
holds {q) .  In  either  case  the  lands  would  be  real 
assets  for  payment  of  the  purchaser's  debts  (>•)•  If 
leaseholds  were  purchased,  they  pass  of  course  to  the 
purchaser's  executors  or  administrators  as  part  of  his 
personal  estate.  The  persons  so  becoming  entitled,  on 
the  purchaser's  death,  to  the  land  which  he  has  con- 
tracted to  purchase,  are  the  proper  persons  to  sue  for 

{)?)  Since  the  Wills  Act,  1837,  (o)  Above,  pp.  183,  184,  440. 

lands  purchased  after  the  date  of  [p)  Stat.   60  &  61  Vict.  c.  65, 

a  will  pass  under  a  general  devise  ss.  1,2;  above,  pp.  189,  190. 
therein      contained;      previously  {q)  lie  iSomcn-illc  (aid    Turner's 

they  did  not :  Sag.  V.  &  P.  183—  Contract,  1903,  W.  N.  153  ;  above, 

189 ;  Stat.  7  Will.  IV.  &  1  Vict.  pp.  190,  194—196. 
c.  26,  88.  3.  23,  24.  (r)  Above,  pp.  183,  184. 
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the  specific  performance  of  the  contract  by  the  vendor : 
but  the  purchaser's  legal  personal  representatives  should 
be  made  parties  to  such  an  action,  if  brought  by  his 
heir  or  devisee,  as  they  are  liable  to  the  vendor  for  pay- 
ment of  the  purchase  money  and  have  an  interest  in 
disputing  the  contract  (.s).  The  proper  persons  to  sue, 
after  the  purchaser's  death,  for  damages  at  law  for 
breach  of  the  contract  are  his  legal  personal  representa- 
tives (f)  ;  and  any  damages  so  recovered  appear  to  form 
part  of  the  purchaser's  personal  estate. 

Formerly,  if  one  contracted  to  buy  land  and  died  Purchaser's 
pending  completion,  his  heir  or  devisee,  in  the  case  of  now  tlker^^^^ 
real  estate,  or  his  specific  devisee  in  the  case  of  lease-  subject  to  the 
holds,  was  entitled  to  have  the  purchase  money  paid 
out  of  the  deceased  purchaser's  general  personal  estate  {u) . 
But  now,  under  the  Acts  amending  Locke  King's  Act  (x), 
the  heir  or  devisee,  or  the   specific   devisee   of  lease- 
holds (//),  must   take  the  hereditaments  so  purchased 
charged  with   the  vendor's   lien   for   payment  of   the 

(«)  Fry,  Sp.Perf.  93,3rdecl.,87,  December,    1877,   seised   or  pos- 

4th  ed.  And  it  appears  that  where  sessed  of  or  entitled  tj  any  land 

the  purchaser's  personal  represen-  or  other  hereditaments  of  what- 

tatives  sue  for  specific  performance  ever  tenure  which  shall  at   the 

of  a  contract  to  buy  real  estate,  time  of  his  death  be  charged  with 

as  being    entitled  thereto  under  any    lien    for    unpaid    purchase 

theLandTransfer  Act,  1897,  they  money,   unless  in  the  case  of  a 

should  still  make  his  heir  or  de-  tfstalor  he  shall  within  the  mean- 

visee  a  party  as  being  the  person  iug  of  these  Acts  have  signified  a 

beneficially    entitled    and    being  contrary  intention ;  and  providing 

interested   in    securing   a  proper  that  such  contrary  intention  shall 

inquiry  into  the  title :    Rawlins,  not  be  deemed  to  be  signified  by 

Spec.  Perf .  83.  a  charge  of  or  direction  for  pay- 

{t)  Orme  v.  Broughton,  10  Bing.  "^'^P*  "*  ^^^^^  ^P°^  ''^  °f  °^ 
533  Sug.  V.  &  P.  238  2  Dart,  f  siduary  real  and  personal  es- 
TT    cy  p    losi  tate  or  residuary  real  estate,     isy 

{u)  Broome  v.  Monck,   10  Yes.  general  dii-ection  that  the  debts 

597,  614,  620,  621 ;  Hoody.  Hood,  of  the  testator  shall  be  paid  out 

3  Jur,  N.  S.  684.  of  jjjg  personal  estate  is  not  to  be 

(a;)  Stat.  40  &  41  Vict.  c.  34,  deemed  a  declaration  of  such  con- 
extending  the  provisions  of    17  &  trary    intention    without    words 
18  Vict.  c.  113,  and  30  &  31  Vict.  expressly  or  impliedly  referring 
c.  69,  to  the  case  of  any  testator  to  the  debt  charged  on  the  land, 
or  intestate  dying  after  the  31st  (y)  Be  Kershaw,  37  Ch.  D.  674. 
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purchase  money,  wliicli  is,  as  between  tlie  lioir  or 
devisee  and  the  persons  entitled  to  tlie  pureliaser's  per- 
sonalty, to  be  satisfied  out  of  the  estate  purchased  ; 
unless  the  purchaser,  being  a  frsfafor  of  the  property 
bought  (3),  should  have  signified  a  contrary  intention 
within  the  meaning  of  the  Acts.  But  these  Acts  do 
not  affect  the  vendor's  right  to  obtain  payment  of  the 
purchase  money  out  of  all  the  purchaser's  assets,  real  or 
personal  (a).  It  is  to  be  observed  that  the  Acts  appa- 
rently do  not  apply  where  the  lands  purchased  are  not 
subject  to  any  vendor's  lien,  as  may  be  the  case  if  the 
parties  so  agree  (1^), 


Test  of  the 
property 
devolving'  as 
land  on  the 
purchaser's 
death. 


The  right  of  a  deceased  purchaser's  heir  or  devisee  to 
succeed  to  real  estate,  contracted  to  be  purchased  by  but 
not  conveyed  to  him  in  his  lifetime,  depends  upon  the 
like  condition  as  determines  the  question  of  the  con- 
version of  the  property  into  personalty  in  the  vendor's 
hands  ;  that  is  to  say,  whether  the  contract  was  specifi- 
cally enforceable  against  the  purchaser  at  the  time  of 
his  death.  If  this  were  so,  the  heir  or  devisee  is  abso- 
lutely entitled  to  the  projoerty  ;  and  he  was  formerly  so 
absolutely  entitled  to  have  the  purchase  money  raised 
out  of  the  dead  man's  personalty  that  if  the  contract 
had  been  specifically  enforceable  against  the  purchaser 
at  his  death,  but  was  not  performed  owing  to  some 
cause  subsequently  occurring,  the  heir  or  devisee  was 
entitled  to  have  the  purchase  money  raised  and  applied 
in  the  purchase  for  him  of  other  lands  (r).  But  this 
was  not  the  case  where  the  contract  failed  to  be  per- 


(z)  See  lie  Cockcroft,  24  Ch.  B. 
94,  100. 

(a)  See  stat.  17  &  18  Vict, 
c.  113. 

(/>)  See  Jie  Cockcroft,  ubi  sup. 

[c)  Whittaker  v.  Whiltaker,  4 
Bro.  C.  C.  31  ;  Broome  v.  Monck, 
10  Ves.  597,  599,  606—608,  614  ; 


Garnelt  v.  Acton,  28  Beav.  333 ; 
Hudson  V.  Cook,  L.  R.  13  Eq. 
417  ;  sed  qu.  whether  this  last 
case  was  rij^htly  decided ;  the 
purchaser  had  entered  into  a  con- 
tract which  was  not  absolute,  but 
voidable  by  the  vendor  in  certain 
events. 
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formed  owing  to  the  vendor's  want  of  title ;  for  that 
proved  that  the  contract  was  not  specifically  enforceable 
against  the  purchaser  when  he  died  (d).  This  doctrine 
of  allowing  the  heir  or  devisee  to  have  the  purchase 
money  raised  and  laid  out  in  buying  other  lands  appears 
to  be  only  applicable,  under  the  present  law,  where  the 
]ieir  or  devisee  does  not  take  the  estate  purchased  sub- 
ject to  the  vendor's  lien  (e). 

The  burthen  of  the  contract  on  the  purchaser's  death  Devolution  of 
before    completion    devolves   upon    his   legal    personal  the  contract"^ 
representatives,  w^ho  are  the  proper  persons  to  be  sued  on  the  pur- 
by  the  vendor  either  in  eqviity  for  specific  performance  death. 
of  the  contract  or  at  law  for  damages  for  its  breach  (/)  ; 
but  the  purchaser's  heir  or  devisee  becoming  entitled  to 
the  purchased  land  was,  and  apparently  still  remains,  a 
necessary  party  to  proceedings  at  suit  of  the  vendor  for 
specific  performance  of  the  contract,  as  having  an  in- 
terest in  seeing  that  the  inquiry  into  title  is  properly 
conducted  {(/) . 

A  contract  for  the  sale  of  land  is  not  discharged  either  Bankruptcy 
by  an  act  of  bankruptcy  committed   or  by  a  receiving  "f  either 
order  or  an  adjudication  of  bankruptcy  made  pending  contract, 
completion  by  or  against  either  party  thereto  {//)  ;  but 
after  a  receiving  order  has  been  made  against  either 
party,  the  other  has  no  remedy  against  the  proj)erty  or 
person  of  the  debtor  in  respect  of  any  liability  of  the 


{d}  Broome  v.  Monde,   10  Ves.  above,  p.  184  ;  Wms.  Conv.  Stat. 

597  ;   Collier  v.  Jenkins,  Younge,  234,  235. 
295.  [g)  Townsend  v.  Champcrnowne, 

(e)  A'hoye,T[>.  47 5;  He  Cockcroft,  9    Price,    130;    above,    pp.   462, 

24  Ch.  D.  94,  100,  101.  nn.  (?•),  («),  465, n.  (/),  473  ;  Raw- 

(/)  But  if    the   contract  were  lins  on  Specific  Performance,  83, 

under  seal,  and  bound  the  pur-  84. 

chaser's  heirs,    his   heirs   or  de-  (/()  Brooke  v.   Eeivitt,    3    Ves, 

visees  might  be  sued  thereon  at  253,    255 ;    Sug.    V.  &   P.    175  ; 

law:  2  Dart,  V.  &  P.  1084;  see  Dart,  V.  &  P.  291. 
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debtor  wliieh  is  provaLle  in  baukruptcy,  and  cannot 
commence  any  action  or  other  legal  proceedings  to 
enforce  such  liability,  unless  with  the  leave  of  the 
Court,  and  on  such  terms  as  the  Court  may  impose  (/). 
And  after  the  presentation  of  a  banki-uptcy  petition 
against  either  party  to  the  contract  the  Court  may  stay 
any  action,  execution,  or  other  legal  process  then  pend- 
ing against  him  (/.•) .  When  a  receiving  order  has  been 
made  against  either  party  to  the  contract,  the  other  may 
prove  under  the  bankruptcy  proceedings  in  respect  of 
the  debtor's  liability  on  any  contract  made  by  him,  so 
far  as  such  liability  consists  in  the  obligation  to  pay 
money  or  money's  worth  on  breach  of  the  agreement, 
or  is  capable  of  residting  in  the  payment  of  money  or 
money's  worth  (/).  And  an  order  of  discharge  under 
the  Bankruptcy  Act,  1883  (iti),  or  a  composition  or 
scheme  of  arrangement  accepted  and  approved  by  the 
Court  under  the  Bankruptcy  Act,  1890  (?<),  will  release 
the  bankrupt  or  debtor  from  all  liabilities  provable  in 
bankruptcy,  with  certain  exceptions  not  material  to  be 
here  stated.  The  vendor's  liability  on  the  contract  at 
law  seems  to  be  provable  in  his  bankruptcy,  for  it  is 
reducible  to  the  obligation  to  pay  money  damages  on 
breach  of  the  contract  (o)  :  but  his  liability  in  equity 
to  perform  the  contract  specifically  depends  on  different 
considerations,  and  does  not  appear  to  be  so  provable  (j)). 
The  purchaser's  liability  on  the  contract,  whether  at  law 
or  in  equity,  seems  almost  entirely  to  consist  in  his 
obligation  to  pay  the  price  {q),  and  to  be  provable  in  his 
bankruptcy  accordingly. 


(i)  Stat.  46  &  47  Vict.   c.  52,  s.   3  (12);    F/vii  v.  Barnard,   22 

8S.  9,  168.  Q.  B.  D.  90  ;  Seaton  v.  Dcerhiirst, 

{k)  Sect.  10.  1895,  1  Q.  B.  853. 

{l)  Sect.  37;  see  Hardy  v.Fothcr-  (o)  Above,  p.  30. 

ffill,  13  App.  Cas.  351.  (p)  See    the     cases    cited    in 

{m)  Stat.  46  &  47  Vict.  c.  52,  notes    {t),     (y),    below;     above, 

8.  30.  p.  31. 

{n)  Stat.   53  &  54  Vict.  c.  71,  (?)  Above,  pp.  29,  30. 
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If  the  vendor  be  adjudged  bankrupt  pending  com-  Bankruptcy 
pletion,  his  rights  under  the  contract  vest,  as  part  of  his 
property,  in  the  trustee  in  his  bankruptcy  (r)  ;  and  his 
estate  in  the  land  sold  also  vests  in  the  trustee,  unless, 
it  appears,  the  contract  had  been  executed  by  payment 
of  the  whole  of  the  purchase  money  before  the  act  of 
bankruptcy,  so  that  the  vendor  had  become  a  bare 
trustee  for  the  purchaser  (.s).  But  the  trustee  in  the 
bankruptcy  takes  the  vendor's  estate  in  the  land  sold 
subject  to  the  purchaser's  equities  therein  under  the 
contract  {f)  ;  and  if  he  cannot,  or  does  not,  disclaim  the 
land  sold  under  his  power  to  disclaim  onerous  pro- 
perty (if),  he  cannot  disclaim  the  contract  for  sale,  where 
it  contains  no  more  than  the  usual  reciprocal  duties  of 
vendor  and  purchaser  (.r),  as  an  unprofitable  con- 
tract {ii)  ;  but  the  specific  performance  of  the  agreement 
may  be  enforced  against  him  by  the  purchaser  («/) .  If 
the  vendor  should  have  bound  himself  by  the  contract 
to  lay  out  money  on  the  property  sold  prior  to  com- 
pletion, his  trustee  in  bankruptcy  might,  it  is  thought. 


(>•)  Stat.  46   &  47  Vict.   c.   52,  have  come  to  the  knowledge  of 

ss.  20,  44,  50  (5),  168  ;  Expte.  Rab-  the    trustee   -within    one    month 

bidge,  8  Ch.  D.  367.  after  such   appointment,   within 

/\c!        c«/>     onu-Tko-i  twelve     months     after    he    first 

(«)  See^.    (7.,  8  Oh.  i).   3a  ;  became     aware    thereof,    or    in 

above  p.  463      It  does  not  appear  ^^^^^^  ^^^^  ^.^^^^^  ^^^^^  extended 
that  the  vendor  could  be  treated  .^^^  ^^  ^^  ^^1^^^^  ^    ^^^ 

as  holdmg  the  land  sold  on  trust  \.  ^^    dc\2.irn   any  part   of 

for  the  purchaser  so  that  It  would  ^^^    j^roperty    of    the    bankrupt 

not  pass  to  his  trustee  m  bank-  ^^j^^  ^^^^^^^^   ^^    j^^^   ^^    ^^ 

ruptcy,  merely  by  reason  of  the  ^^^^^^    burdened    with    onerous 

acceptance  of  the  title  :  see  cases  ^^venants,  of  shares  or  stock  in 

cited  m  note  (y),  below.  companies,   of   unprofitable  con- 

{t)  Expte.  Holthaustn,  L.  R.  9  tracts,  or  of  any  other  property 
Ch.  722,  726  ;  Expte.  Rabbidge,  that  is  unsaleable  or  not  readily 
8  Ch.  D.  367,  370,  371  ;  see  saleable  by  reason  of  its  bind- 
above,  pp.  438  sq.,  461.  ]^„  the  possessor  thereof  to  the 

(?<)  Stat.  46  &  47  Vict.  c.  52,  performance  of  any  onerous  act 

s.  55,  amended  by  63  &  54  Vict.  or  to  the  payment  of  any  sum  of 

c.    71,    s.    13,    empowering    the  money, 
trustee     in     bankruptcy     within  [x)  Above,  pp.  27,  29. 

twelve    months    after    the    first  [y)  Pearce  v.  Bastablc's  Trustee, 

appointment    of     a    trustee,    or  1901,    2   Ch.    122  ;    Re  Bastable, 

where    the    property    shall    not  1901,  2  K.  B.  518. 
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be  at  liborty  to  disclaim  the  contract  if  it  would  be 
un]ir()f!tablc,  and  so  free  himself  from  the  obligation  of 
incurring  the  expense :  but  even  this  disclaimer  would 
not  affect  the  purchaser's  equitable  interest  in  the 
land  (z).  And  if  the  trustee  in  bankruptcy  were 
entitled  to  disclaim,  and  should  disclaim,  the  property 
sold  as  being  onerous,  as  he  might  in  the  ease  of  lease- 
holds,  the  purchaser's  equitable  interest  therein  would 
be  equally  unaffected  (::) ,  and  the  purchaser  might 
apply  to  the  Court  for  an  order  vesting  the  estate  in 
him  {a). 

Act  of  bank-         In  consequence  of  the  doctrine  of  the  relation  back  of 
vendor.  '  ^^^^  title  of  a  trustee  in  bankruptcy  to  the  act  of  bank- 

ruptcy (/;),  if  a  purchaser  of  land  have  notice  of  an  act 
of  bankruptcy  committed  by  the  vendor,  he  cannot 
safely  proceed  with  the  contract  (unless  with  the  con- 
currence of  the  vendor's  trustee  in  bankruptcy)  during 
the  three  months  for  which  the  act  of  bankruptcy 
remains  available  as  a  ground  of  bankruptcy  proceed- 
ings (c) .  For  if  the  purchaser  were  to  accept  a  convey- 
ance from  the  vendor  and  to  pay  him  the  purchase 
money,  then,  if  the  vendor  should  afterwards  be 
adjudged  bankrupt  in  respect  of  that  act  of  bankruptcy, 
the  conveyance  to  the  purchaser  would  be  rendered 
ineffectual  and  the  purchaser  would  be  liable  to  pay  the 
money  over  again  to  the  trustee  in  bankruptcy  (d). 
For  these  reasons,  a  vendor  who  has  committed  an  act 
of  bankruptcy  is  not  entitled  to  enforce  the  specific 
performance  of  the  contract  (e).  And  w^here  time  is  of 
the  essence  of  the  contract,  as  upon  the  sale  of  a  public- 

(z)  lie  Bastuhle,  1901,  2  K.  B.  Vict.  c.  71,  ss.  1,  20. 
.518,   529;    stat.    46    &   47  Vict.  (c)  See  stat.  46  &  47  Vict.  c.  52, 

c.  52,  8.  55  (2).  ss.  6  (1)  (c),  43. 

(a)  Stat.   46  &  47  Vict.  c.   52,  {d)  Expte.  RabUdge,  8  Ch.  D. 

8.  65  (6).  367  ;  ToweU  v.  Marshall,  1899,  1 

(6)  Stat.  46  &  47  Vict.  c.  52,  Q.  B.  710,  712,  713. 
88.   4,  43,   amended  by  53  &  54  {e)  Lowes  v.  Lush,  14  Ves.  547. 
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house  as  a  going  coucern  ( /'),  if  the  purchaser  have 
notice  of  an  act  of  bankruptcy  by  the  vendor,  which 
will  be  available  at  the  time  fixed  for  completion,  he  is 
entitled  at  law  to  treat  the  contract  as  broken,  and  to 
recover  his  deposit  accordingly  {(j).  Where  time  is  not 
of  the  essence  of  the  contract,  as  is  usually  the  case  on 
sales  of  land  {h),  it  seems  open  to  the  purchaser,  on 
receiving  notice  of  an  act  of  bankruptcy  by  the  vendor, 
at  once  to  object  to  the  title,  on  the  ground  that 
after  the  act  of  bankruptcy  the  vendor  can  only  convey 
an  estate,  which  is  no  longer  absolute  but  defeasible  on 
adjudication,  and  cannot  give  a  good  receipt  for  the 
purchase  money  (/).  And  it  is  submitted  that  if  the 
purchaser  make  this  objection  and  at  the  time  fixed  for 
completion  the  vendor  still  remain  unable  to  make  a 
valid  conveyance,  either  alone  or  with  the  concurrence 
of  the  trustee  under  an  adjudication  of  bankruj)tcy 
against  him,  the  purchaser,  not  being  in  default  with 
regard  to  the  performance  of  his  part  of  the  contract, 
will  be  entitled  to  treat  the  contract  as  broken.  But  if 
at  the  time  fixed  for  completion  the  act  of  bankruptcy 
have  ceased  to  be  available  or  the  vendor  have  been 
adjudged  bankrupt,  it  appears  that  the  vendor  or  his 
trustee  in  bankruptcy,  as  the  case  may  be,  will  be 
entitled  to  enforce  the  contract  either  specifically  in 
equity  or  at  law.  And  if  the  purchaser  do  not  repudiate 
the  contract  in  the  manner  indicated  above,  it  appears 
that  the  vendor  or  his  trustee  in  bankruptcy  will  be 
entitled  to  enforce  the  same,  specifically  or  otherwise, 
after  the  act  of  bankruptcy  has  ceased  to  be  available  or 
an  adjudication  has  taken  place,  although  the  day  fixed 
for  completion  is  gone  by  {k).     The  vendor's  trustee  in 


(/)  Above,  p.  425.  Lowes  v.  Lush,  14  Ves.  547,  519  ; 

[g]  Fuivell  V.  Marshall,   1899,  1  Goodwin  v.  Lightbodi/,  Dan.   153; 

Q.  B.  710.  Hipwell  v.  Knight,  1  Y.  &  C.  401, 

[h)  Above,  pp.  47—49.  419  ;  Sug.  V.  &  P.  176. 

(i)  See    above,    pp.    134,    135;  {k)  See  Lowes  v.  Lush,  14  Ves. 

w.  31 
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bankrnptc}'  must,  however,  obtain  tlio  permission  of  the 
eonimittoe  of  inspection  before  bringing  any  action  upon 
the  contract  against  the  purchaser  (1).  If  the  purchaser 
of  his  own  accord  choose  to  wait  after  the  time  fixed  for 
completion,  eitlier  until  the  vendor's  bankruptcy  or 
until  the  particular  act  of  bankruptcy  has  ceased  to  be 
available  {ni),  he  will  be  able  to  complete  the  contract 
safely,  paying  the  purchase  money  to  and  taking  a 
conveyance  from  the  trustee  in  the  bankruptcy  in  the 
former  case,  and  in  the  latter  the  vendor  himself. 
Under  the  Bankruptcy  Act,  1883,  if  the  purchaser 
should  have  no  notice  of  an  act  of  bankruptcy  committed 
by  the  vendor,  the  conveyance  of  the  property  by  and 
the  payment  of  the  purchase  money  to  the  vendor  will 
not  be  invalidated  in  the  event  of  the  vendor  being 
afterwards  adjudged  bankrupt  upon  that  act  of  bank- 
ruptcy, provided  that  the  conveyance  and  pajanent  take 
place  before  tJie  date  of  any  receiving  order  made 
against  the  vendor  {)i).  But  if  in  such  a  case  the  com- 
pletion of  the  contract  sliould  not  take  place  until  after 
that  date,  the  purchaser  is  not  protected ;  and  it  appears 
that  both  the  conveyance  to  him  and  the  payment  by 
him  would  be  rendered  ineffectual  on  a  consequent 
adjudication  of  bankruptcy  against  the  vendor  (o). 

Insolvent  If  before  completion  of  the  contract  the  vendor  be 

discharged  ^  adjudged  bankrupt  and  obtain  an  order  of  discharge,  or 
frona  liability  a  composition  or  scheme  of  arrangement  with  his 
tract.  creditors  be  accepted    and    approved   by  the  Court,  it 

appears  that  he  will  be  released  from  his  liability  on 
the  contract  at  law  (p).     But,  as  we  have  seen  (q),  the 


547,  549;  Dart,  V.  &  P.  568, 
1114;  Rawlins  on  Specific  Per- 
formance, 87  ;  above,  pp.  47 — 49, 
134,  135. 

(/)  Stat.  46  &  47  Vict.  c.  62, 
8.  57  (2). 

(»0   1  Dart,  V.  &P.  568. 

(«)  Stat.  46   &  47  Viot.  c.  62, 


s.  49. 

{o)  Expte.  Rahbidge,  8  Ch.  D. 
367,  decided  on  the  Bankruptcy- 
Act,  1869 ;  and  see  Foivell  v. 
Marshall,  1899,  1  Q.  B.  710,  713, 
714. 

{}})  Above,  p.  478. 

(y)  Above,  p.  479. 
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vendor's  trustee  in  bankruptcy  takes  his  legal  estate  in 
the  land  sold  subject  to  the  purchaser's  equities  therein; 
and  if  this  estate  were  reconveyed  to  the  vendor  on  his 
obtaining  his  discharge,  he  would  take  it  subject  to  the 
same  equities.  Besides  this,  the  vendor's  correlative 
equitable  liability  to  specific  performance  of  the  con- 
tract does  not  appear  to  be  provable  in  bankruptcy  (/■)  ; 
so  that  a  vendor  making  a  composition  or  scheme  of 
arrangement  with  his  creditors  under  the  Bankruptcy 
Act,  1890,  without  parting  with  his  estate  in  the  land 
sold,  does  not  appear  to  be  discharged  from  his  liability 
to  perform  the  contract  specifically  at  the  j)^ii^chaser's 
suit  (-s) . 

Where  the  vendor  is  an  undiscliarged  bankrupt  at  tlie  Vend^.r  au 
time  when  the  contract  of  sale  was  made,  he  cannot  give  a  bankrupt  at 
good  title  to  or  convey  the  land  sold,  if  it  were  vested  in  t^®  ti"'®  ^^ 
him  before  his  bankruptcy  {f),or  being  freehold  or  other 
real  estate  had  been  acquired  by  or  devolved  upon  him 
since  the  commencement  of  the  bankruptcy  (n)  .  If,  how- 
ever, the  property  sold  be  held  for  a  term  of  years,  and 
were  acquired  by  or  devolved  upon  the  vendor  since  the 
commencement  of  the  bankruptcy,  he  can  make  a  valid 
disposition  thereof  to  anyone  dealing  with  him  in  good 
faith  and  for  value,  either  with  or  without  notice  of  the 
bankruptcy,  before  the  trustee  intervenes,  and  will 
therefore  be  entitled  to  enforce  the  contract  against  the 
purchaser  in  proceedings  either  for  specific  performance 
or  damages  (.r).  If  a  bankrupt's  assets  be  more  than 
sufficient  to  satisfy  his  liabilities,  he  can  make  a  valid 


(>•)  Above,  p.  478.  deposit. 

(s)  See  Len/  v.  Htoqdon,  1898,  1  [t)  Above,  p.  479,  nn.  (>•),  f.s). 

Ch.  478,   1899,   1  Ch.  5,   where,  («)  Stat.  46  &  47  Vict.  c.  52, 

however,  the  purchaser  was  barred  s.  44  ;    Re  Xew  Land,  ^^•c.   Assn. 

by  his  delay  from  euforcing-  the  and  Gray,  1892,  2  Ch.  138;  Bird 

specific  performance  of  the  con-  v.  FhUpott,  1900,  1  Ch.  822. 
tract,  but  was  held  to  be  entitled  {x)  Re    Clayton    and    Barclay^  s 

to  a  lien  for  the  amount  of  his  Contract,  1895,  2  Ch.  212. 

:31(2) 
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disposition  of  his  equitable  interest  in  the  surplus  assets 
or  any  particular  portion  thereof,  subject  to  the  rights 
of  the  trustee  and  of  liis  creditors  (//). 

Baiikniptcyof  If  tho  purchaser  be  adjudg'od  bankrupt  pending 
completion,  liis  rights  under  the  contract  vest  in  his 
trustee  in  bankruptcy  (z),  who  will  be  entitled  to  enforce 
the  same  against  the  vendor  by  action  brought  with 
the  permission  of  tlie  committee  of  inspection  {a)  either 
for  damages  at  law  or  for  specific  performance  in 
equity  (b).  The  trustee  in  bankruptcy  of  the  purchaser 
is,  however,  at  liberty  to  disclaim  the  contract  as 
unprofitable  {c),  and  so  long  as  it  remains  open  to  him 
to  exercise  his  option  of  disclaiming  the  contract  (d), 
the  vendor  cannot,  without  his  consent,  maintain  an 
action  against  him  for  specific  performance  of  the 
contract  {c).  If  the  purchaser's  trustee  in  bankruptcy 
disclaim  the  contract,  this  will  operate  to  determine  the 
liabilities  of  the  bankrupt  in  respect  thereof  (/)  ;  the 
vendor  will  be  entitled  to  retain  the  deposit,  if  any  (g), 
and  he  may  prove  for  any  injury  sustained  by  him  in 
consequence  of  the  disclaimer  as  a  debt  under  the 
bankruptcy  (/i). 

Act  of  bank-         If  the  vendor  have  notice  of  an  act  of  bankruptcy 

purchaser.   ^    Committed  by  the  purchaser,  he  cannot  safely  proceed 

with   the   contract  so   long    as  the  act  of   bankruptcy 

remains  available  ;  for  any  money  subsequently  paid  to 

him  by  the  purchaser  might  be  recovered  back  by  the 

(y)  Jiirdv.  PhUpott,  1900,  1  Ch.  s.  55. 
822.  (e)  HoUou-ay  v.  Yor/c,  25  W.  R. 

(z)  Above,  p.  479,  n.  {>■).  G27. 

(a)  Above,  p.  482,  n.  (l).  {f)  Stat.  46  &  47  Vict.  c.  52, 

(A)  2  Dart.  V.  &  P.  1114,  1126;  s.  55  (2). 
Rawlins  on  Specific  Performance,  (r/)  Expte.    Barrell,   L.    R.    10 

87,  8S.  Ch.  512;    Collins   v.    Stimson,   11 

(c)  Above.p.  479,n.  (tt);  Expte.  Q.  B.  D.  142. 

Barrell,  L.  R.  10  Ch.  512.  (A)  Stat.  46  k  47  Vict.  c.  52, 

[d]  See  Stat.  46  &  47  Vict.  c.  52,       s.  55  (7). 
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trustee  under  a  consequent  adjudieatiou  of  bankruptcy 
against  the  purchaser  {i).  For  this  reason,  a  purchaser 
who  has  committed  an  act  of  bankruptcy  remaining 
available  against  him  cannot  enforce  the  specific  per- 
formance of  the  contract  by  the  vendor  (/•).  And  it 
appears  that  if  time  be  of  the  essence  of  the  contract, 
and  on  the  day  fixed  for  completion  the  purchaser's 
act  of  bankruptcy  still  remain  available  against  him,  the 
vendor  will  be  entitled  to  treat  the  contract  as  broken  and 
to  claim  the  deposit  as  forfeited  (/).  And  if  time  be 
not  of  the  essence  of  the  contract,  it  seems  that  the 
vendor  receiving  notice  of  an  act  of  bankruptcy  by  the 
purchaser  may  at  once  take  the  objection  that  the  pur- 
chaser is  not  and  will  not  at  the  time  fixed  for  com- 
pletion be  capable  of  making  a  valid  payment  of  the 
purchase  money,  and  may  repudiate  the  contract  on 
this  ground  (ni).  But,  as  in  the  case  of  an  act  of  bank- 
ruptcy by  the  vendor,  when  an  act  of  bankruptcy  by 
the  purchaser  has  not  been  followed  by  any  bankruptcy 
proceedings,  and  has  ceased  to  be  available  against  him, 
it  is  thought  that  he  will  be  entitled  to  enforce  the 
contract  specifically  or  otherwise,  unless  in  the  mean- 
time the  vendor  has  become  entitled  to  repudiate  the 
contract,  and,  in  the  case  of  a  sale  where  time  is  not  of 
the  essence  of  the  contract,  has  repudiated  the  same  {n). 
And  in  such  case  the  vendor  may  safely  complete  the 
contract  with  the  purchaser  (o) .  Where  the  vendor  has 
no  notice  of  an  act  of  bankruj)tcy  committed  by  the 
piu-chaser,  and  the  contract  is  executed  by  payment  of 
the  purchase  money  before  the  date  of  any  receiving 
order  against  the  purchaser,  the  transaction  is  expressly 
protected,   and    the    trustee    under    an    adjudication 

[i)  Above,  pp.   479,  n.  (r),  480  (/)  See  above,  p.  481  ;    Collins 

n.  (b) ;  see  next  note,  and  liefolUtt,  v.  ^timson,  11  Q.  B.  D    142 

,^„„    ,  ^    T>    ,^r      --  ('«)  See  above,  p.  481  ;   Colhns 

1893,  1  Q.  B.  175,  4oo.  ^   sLsou,  supra. 

(;;;)  Franklin   v.    Brown  low,    14  („)  See  above,  pp.  481,  482. 

Ves.  550.  (o)  See  above,  p.  482. 
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founded  on  that  act  of  banki'uptcy  cannot  recover  the 
money  back  {p).  And  even  if  in  such  case  the  contract 
be  completed  after  that  date,  and  the  vendor,  without 
notice  of  the  act  of  bankruptcy,  receive  from  tlie  pur- 
chaser any  money  or  negotiable  securities  in  payment 
of  the  price,  he  will  obtain  a  perfectly  valid  title  thereto 
under  the  general  law  {q). 

Adjudication  If  the  purchaser  be  adjudged  bankrupt  pending  com- 
a^ahrst^he'^''^  pletiou,  the  vendor  ought  to  make  application  in  writing 
purchaser.  to  the  trustee  in  the  bankruptcy  requiring  him  to  decide 
whether  he  will  disclaim  the  contract  or  not ;  for  if  the 
trustee  do  not  disclaim  the  contract  within  twenty-eight 
days  after  the  receipt  of  such  an  application  or  within 
such  extended  period  as  may  be  allowed  by  the  Court, 
he  will  no  longer  be  entitled  to  disclaim  the  contract 
but  fiJiall  he  deemed  to  have  adopted  it  (/•).  These  last 
words,  as  to  the  adoption  of  the  contract,  were  added  to 
the  bankruptcy  law  by  the  Bankruptcy  Act,  1883  (s), 
and  they  have  not  yet  received  any  judicial  interpreta- 
tion. Apparently,  their  effect  is  to  impose  on  the 
trustee,  being  so  deemed  to  adopt  the  contract,  the 
liability  to  fulfil  it  with  the  bankrupt's  assets,  but  not 
to  make  the  trustee  otherwise  personally  liable  on  the 
contract  (/).  If  so,  it  would  seem  that  the  purchaser's 
trustee  in  bankruptcy,  on  being  so  deemed  to  adopt 
the  contract,  would  be  liable  to  be  sued  on  the  con- 
tract by  the  vendor  either  for  specific  performance  or 
for  damages  iu) .  If  however  the  vendor  make  no  ap- 
plication requu'ing  the  trustee  to  elect  as  to  disclaimer 


{p)  See  above,  p.  482,  n.  («).  Ch.  D.  463. 

(o)  See  Wms   Pers   Pron    519  ^'l  ^^^  *^*^  arguments  put  for- 

-7f»    1-fV^     A                  '                    '  ward  in  the  Court  of  Ajipeal  and 

oiu,  xotn  ea.  ^-^^  judgment  of  James,    L.    J., 

(r)  Stat.  46   &  47  Vict.   c.  52,  in  the  last- mentioned  case  :  Wil- 

8-  55  (4).  liams's  Bankruptcy  Practice,  261, 

(•<)  Apparently  in  consequence  2 62,  7th  ed. 

of  the  decision  in  lie  Snecznm,  3  {u)  See  above,  p.  484. 
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of  the  contract,  aud  the  trustee  allow  the  time  other- 
wise limited  to  him  for  disclaiming  onerous  pro- 
perty {x)  to  elapse  without  disclaiming  the  contract, 
it  is  not  provided  that  the  trustee  shall  be  deemed 
to  have  adopted  the  contract;  and  in  such  case  it 
does  not  appear  that  the  trustee  comes  under  any 
liability  to  perform  it,  or  that  the  vendor  can  main- 
tain any  action  thereon,  either  for  specific  performance 
or  damages,  against  the  trustee  (?/).  But  by  the  Bank- 
ruptcy Act,  1883  {z),  the  Court  may,  on  the  application 
of  any  person  who  is,  as  against  the  trustee,  entitled  to 
the  benefit  or  subject  to  the  burden  of  a  contract  made 
with  the  bankrupt,  make  an  order  rescinding  the  con- 
tract on  such  terms  as  to  payment  by  or  to  either  party 
of  damages  for  the  non-performance  of  the  contract,  or 
otherwise,  as  to  the  Court  may  seem  equitable,  and  any 
damages  payable  under  the  order  to  any  such  person 
may  be  proved  by  him  as  a  debt  under  the  bankruptcy. 
If  the  purchaser's  trustee  in  bankruptcy  do  not  disclaim 
the  contract,  the  question  arises  whether  the  vendor  can 
safely  complete  the  contract  with  the  trustee  electing  to 
adopt  it.  The  Bankruptcy  Act,  1883  {a),  gives  no 
express  power  to  the  trustee  to  perform  the  bankrupt's 
contracts  generally.  But  the  trustee  is  expressly 
empowered,  with  the  permission  of  the  committee  of 
inspection,  to  bring  any  action  or  other  legal  pro- 
ceeding relating  to  the  property  of  the  bankrupt  [b), 
which  includes  the  benefit  of  a  contract  made  by  the 
bankrupt  (r)  ;  and  by  the  form.er  bankruptcy  law  the 
trustee  was  entitled  to  perform  a  contract  entered  into 
by  the  bankrupt,  if  he  thought  it  would  be  beneficial  to 
the  creditors  (c/j.     It  seems  therefore  that,  as  under  the 

{x)  Above,  15.  479,  n.  («).  see   sects.    56,   57  ;    lin   Sneezuin, 

(y)  Seeiee6'/«rr«w,3Ch.D.463;  o  Ch.  D.  463,  473. 

Hollowuy  V.  York,  25  W.  R.  627.  {h)  Sect.  57  (2). 

{z)  Stat.  40  &  47  Vict.  c.  52,  (c)  Sect.  168. 

3.  55  (5).  (^)  ^^'^  Sneczian,  3  Ch.  D.  4C3, 

"  {a)  Stat.  46  &  47  Vict.  c.  52  ;  472,  474. 
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present  Bankruptcy  Act  the  purcliaser's  trustee  may, 
with  the  permission  of  the  committee  of  inspection,  sue 
the  vendor  for  specific  performance  of  tlie  contract  on 
the  usual  terms  of  paying  the  price,  so  he  may  well 
secure  tlie  same  benefit  on  the  same  terms  without 
litigation  Avliere  the  vendor  is  willing  to  carry  out 
the  contract  (c)  ;  but  it  is  thought  that  the  trustee 
ought  to  obtain  the  permission  of  the  committee  of 
inspection  before  so  performing  the  contract,  and  that 
the  vendor  cannot  safely  complete  the  contract  unless 
this  be  done  (/). 

Insolvent  If  before  completion  of  tlie  contract  the  piu'chaser 

when  dls^         should  be  adjudged  bankrupt  and  obtain  an  order  of 

chat-o-ed  from    discharge  or  should  make  a  composition  or  a  scheme  of 

the  contract,     arrangement   with   his    creditors    approved   under   the 

Bankruptcy  Act,  ISUO,   it    appears  that  he  would  be 

released   from    all   liability   under   the    contract,    even 

though  the  trustee  had  not  disclaimed  the  contract  and 

the  vendor  had  not  proved  in  respect  of  the  j)urchaser's 

liability  (^). 


Purchaser  an 
undi>charged 
bankrupt  at 
the  time  of 
the  contract. 


If  the  purchaser  were  an  undischarged  bankrupt  at 
the  time  when  the  contract  of  sale  was  made,  and  the 
vendor  complete  the  contract  and  receive,  in  ignorance 
of  that  fact,  any  money  or  negotiable  securities  in  pay- 
ment of  the  price,  the  same  cannot,  of  course,  be 
recovered  from  him,  whether  the  trustee  in  bankruptcy 
were  entitled  thereto  or  not  (//).  If,  however,  the 
vendor  receive  notice,  before  completion,  of  the  pur- 
chaser's banki'uptcy,  it  does  not  appear  that  he  would 
obtain  a  good  title  to  any  money  subsequently  paid  to  him 


(c)  See  the  principle  applied  iu 
Sluffff  V.  Medicay  Navigation  Co., 
1903,  1  Ch.  169. 

(/)  See  Re  Vavasour,  1900,  2 
Q.  B.  309. 


(y)  See  above,  p.  473. 

(h)  See  Wms.  Pers.  Prop.  519, 
520,  15th  ed. ;  CoHdis  v.  Stimson, 
11  Q.  B.  D.  142. 
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by  the  bankrupt  iu  pursuance  of  the  contract,  unless  the 
money  had  been  acquired  by  the  purchaser  since  the 
commencement  of  the  bankruptcy,  and  the  trustee  had 
not  intervened  to  claim  it  {i).  The  purchaser,  it  seems, 
would  be  obliged  to  prove  that  this  was  the  case,  and, 
if  he  failed  to  discharge  this  obligation  satisfactorily, 
the  vendor  could  not  safely  complete  the  contract 
without  the  concurrence  of  the  trustee  (/.•). 

The  vendor  may  suffer  the  involuntary  alienation  of  Land  taken 
the  land  sold  pending  completion,  not  only  in  the  p°n|fng  com- 
event  of  his  bankruptcy,  but  also  if  the  land  be  taken  pietioa. 
in  execution  of  a  judgment  against  him  (/).  If  this  be 
done,  either  under  a  writ  of  clcrjit  or  by  virtue  of  an 
order  for  the  appointment  of  a  receiver  {/)i),  and  the 
wTit  or  order  be  duly  registered  under  the  Land 
Charges  Acts,  1888  and  1900  {n),  the  judgment  cre- 
ditor will  acquire  an  indefeasible  estate  by  elegit  in  the 
land,  entitling  him  to  hold  the  same  until  his  debt  be 
satisfied  out  of  the  rents  and  profits  (o)  :  and  this  will 
be  a  legal  estate  in  the  land  sold,  where  the  vendor's 
interest  therein  was  legal  (o).  The  judgment  creditor 
further  acquires  a  charge  on  the  land  so  taken  in  exe- 
cution for  the  amouut  of  the  judgment  debt  and 
interest  [p),  and  may  obtain  an  order  for  the  sale  of 
the  debtor's  interest  in  the  land  (q).  And  these  rights 
of   the   creditor  are  not  now  affected  or  liable  to  be 


(»)  See  Pollock,   B.,   Cullins  v.  («)  Stats.  51   &  52  Vict.  c.  51, 

&Yi;««CH,  11  Q.B.D.  H-2,  144,  as  to  ss.    4—6;   63   &   64   Vict.   c.    26, 

the  money,  which  in  that  case  was  s.   2   (1);  see  Wms.   Real  Prop, 

the  property  of  the  trustee,  being  267,  269,  ISth  ed. 
earmarked  :     Exptc.      Dcichnrst,  (o)  See  Wms.   Real  Prop.  266, 

L.  R.  7  Ch.  185,  where  note  that  n.  (/),  268. 

the  money  had  been  acquired  by  {p)  Stat.    1    &   2  Vict.    c.    110, 

the    bankrupt    after    the    bank-  s.  13  ;  see  Wms.  Real  Prop.  264, 

ruptcy.  269,  19th  ed. 

{k)  See  above,  p.  484.  (q)  Stat.  27  &  28  Vict.  c.  112, 

(/)  See  Wms.  Real  Prop.  261  s.  4,  amended  by  63  &  64  Vict. 

sq.,  19th  ed.  c.  26,  s.  5  ;  see  Wms.  Real  Prop. 

(w)  See  ibid.  262  sq.,  284,  285.  268,  269,  19th  ed. 
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diminished  in  case  the  purchaser  hud  no  notice  of  .the 
judgment  (r).  The  judgment  creditor,  however,  takes 
the  estate  and  interest  so  acquii-ed  by  him  in  the  land 
sold  subject  to  the  purchaser's  equities  therein  under 
the  contract  (s).  If  the  wliole  or  an}'  part  of  the 
purchase  money  should  have  been  paid  to  tlie  vendor 
prior  to  the  registration  of  the  writ  or  order  of  execii- 
tion  (before  which  time  the  judgment  cannot  now 
operate  as  a  charge  on  the  land  or  on  any  unpaid 
purchase  money  therefor  (/)  ) ,  tlie  purchaser  has  priority 
in  respect  of  the  amount  so  paid  over  the  creditors' 
interest  in  the  land  (.s) .  If,  however,  the  whole  of  the 
purchase  money  have  not  been  paid  before  the  registra- 
tion of  the  writ  or  order,  the  judgment  creditor  becomes 
entitled  to  receive  the  amount  remaining  unpaid,  or  so 
much  thereof  as  will  satisfy  the  judgment  debt ;  and 
the  purchaser  is  bound  and  must  take  care  to  pay  this 
amount  to  the  creditor  and  not  to  the  vendor  {ii).  Any 
writ  or  order  of  execution  and  any  delivery  in  execution 
of  the  land  sold  pending  completion  is  void  as  against 
the  purchaser  unless  the  writ  or  order  be  duly  registered 
in  the  Office  of  Land  Registry  under  the  Land  Charges 
Act,  1888  {.(■)  ;  and  the  judgment  does  not  operate  as  a 
charge  on  the  land  or  any  interest  therein,  or  on  the 
unpaid  purchase  money  therefor,  unless  or  until  such 
registration  takes  place  {//).     But,  as  we  sliall  see  here- 

(;•)    By   the    Judgments    Act,  (.)  Sug.  V.  &  P.  517,  518,  527  ; 

1839,    no   judgment,    as   against  TF/iiiuorth  v.  Gaifr/ain,  iTh.  12S  ; 

purchasers  and  mortgagees  with-  Lodge  v.  Lysehij,  4  Sim.  70. 
out   notice   thereof,    should  bind  {t)  Stat.    63   &  G4  Vict.   c.    26, 

any  hereditaments   more   exteu-  s.  2  (1) ;  Wms.  Real  Prop.  267, 

sively     than    a    duly    dooketted  269,  19th  ed. 
judgment  would  have  boimd  such  («)  Sug.   V.    &   P.    518,  527; 

purchaser  or  mortgagee  before  the  Forth   v.   Norfolk,  4  Madd.   503, 

Judgments  Act,    1838;   but  this  505;  Re  Tope,  17  Q.  B.  D.  743. 
enactment  was   repealed    by  the  (a-)  Stat.   51    k  52  Vict.   c.   51, 

Land    Charges   Act,    1900:    see  ss.  4  — 6. 

stats.  2  &  3  Vict.  c.   11,  s.  5  ;  63  (.y)  Stat.   63  &  64  Vict.  c.  26, 

&   64  Vict.  c.   26,  s.   5  ;    Wms.  s.  2  (1).     These  provisions  apply 

Real  Prop.   264 — 269,   506,   507,  to  writs  or  orders  affecting  any 

IPth  ed.  hereditaments  of  any  tenure  ;  and 
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after  (;:),  it  is  tliouglit  that,  if  the  purchaser  have  notice 
that  the  land  sold  has  been  actually  delivered  in  execu- 
tion under  an  unregistered  writ  or  order,  he  cannot 
safely  disregard  the  fact ;  for  the  execution  is  valid  as 
against  the  judgment  debtor,  and  confers  upon  the 
judgment  creditor  an  estate  by  elegit  voidable,  in 
default  of  registration,  as  against  purchasers  only,  and 
it  may  be  held  that  such  delivery  in  execution  is  valid 
in  equity  as  against  a  purchaser  with  notice  thereof. 
Where  the  land  sold  is  seized  pending  completion  under 
process  of  execution  which  is  valid,  either  at  law  or  in 
equity,  as  against  the  purchaser,  the  judgment  creditor 
must  concur  in  the  conveyance  in  order  to  convey  his 
interest  in  the  land  sold,  and  receive  and  give  a  dis- 
charge for  so  much  of  the  purchase  money  as  is  payable 
to  him.  The  delivery  in  execution  of  any  land, 
whether  by  writ  of  elegit  or  order  appointing  a  receiver, 
is  not  an  act  of  bankruptcy,  so  that  in  such  cases  the 
sale  may  be  safely  completed  with  the  judgment  cre- 
ditor's concm-rence  {a).  The  subject  of  executions 
issued  against  the  land  sold  pending  completion  is 
further  discussed  below,  under  the  head  of  Searches  {h). 

If  either  vendor  or  purchaser,  having  been  sane  when  Lunacy, 
the  contract  was  made,  become  of  unsound  mind  before 

appear  therefore  to  apply  to  writs  have  been  either  sold  or  held  by 

of  Ji.  fa.  when  used  for  seizing'  the  sheriif  for  twenty-one  days, 

leaseholds,    as   well   aa   writs   of  In  this  context  "goods"  includes 

elegit :  stats.  51  &  52  Vict.  c.  51,  all  chattels  personal,  but  not  ap- 

s.  4  ;   63  &  64  Vict.  c.  26,  s.  6  (3);  parently  chattels  real :    see  stat. 

see  Wms.  Real  Prop.  506,  507.  46    &    47    Vict.    c.    52,    ss.    45, 

(r)  Below,  Chap.  XII.  Sect.  2.  ^^S.  If  execution  be  levied  on 
^  '  '  -^  a  debtor  s  leaseholds  by  writ  of 
(tf)  See  stats.  46  &_  47  Vict.  /.  fa.,  and  the  sheriff  liold  them 
c.  52,  s.  4  ;  53  &  54  Vict.  c.  71,  for  twenty-one  days,  it  is  a  ques- 
s.  1.  A  debtor  commits  an  act  tion  whether  an  act  of  bankruptcy 
of  bankruptcy  if  (amongst  other  is  committed ;  and  if  so,  a  pur- 
things)  execution  against  him  has  chaser  of  the  laud  could  not  safely 
been  levied  by  seizure  of  his  goods  complete  his  contract,  even  with 
under  process  in  an  action  in  awj  the  judgment  creditor's  concur- 
Court  or  in  any  civil  proceeding  rence :  see  above,  p.  480. 
in  the  High  Court,  and  the  goods  {h)  Chap.  XII.  !^ect.  2. 
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its  completion,  that  does  not  avoid  the  contract,  and  an 
order  for  its  specific  performance  may  nevertheless  bo 
obtained  (r).  As,  however,  a  person  of  unsound  mind 
can  make  no  valid  conveyance  or  payment  to  another, 
■who  has  notice  of  his  mental  condition  (^Z),  he  cannot 
himself  well  perform  the  acts  necessary  to  completion. 
Lut  tbe  effectual  completion  of  the  contract  may  be 
obtained  in  certain  cases  by  means  of  an  order  under 
the  Lunacy  Act,  1890  {c).  By  this  Act,  the  Judge  in 
lunacy  may  by  order  authorise  the  committee  of  a 
lunatic  to  perform  any  contract  relating  to  the  property 
of  the  lunatic  entered  into  before  his  lunacy  (  /') ;  and  in 
the  case  of  persons  of  unsound  mind,  not  being  lunatics 
so  found  by  inquisition,  to  whom  the  powers  of  manage- 
ment and  administration  given  by  the  Act  apply  (g), 
such  of  the  powers  of  the  Act  as  are  made  exercisable 
by  the  committee  of  the  estate  shall  be  exercised  by  such 
person  as  the  Judge  shall  direct  (//).  And  the  committee 
of  the  estate,  or  such  person  as  the  Judge  aj)proves, 


(c)  Oiren  v.  iJaries,  1  Ves.  sen.  82  ;  7/(///  v.  U'arir)/,  9  Ves.  605. 

(d)  Wms.  Real  Prop.  291,  292,   19th  ed.  ;  Wms.  Pers.  Prop.  94, 
153,  15th  ed. 

(<?)  Stat.  53  Vict.  c.  5,  s.  120  (i). 

(/)  Sect.  120  (i). 

{ff)  By  fiet.t.  llii  (1),  these  powci-s  apply^ 

(a)  To  lunatics  so  f  und  by  inquisition  ; 

(b)  To  lunttics  not  so  found  by  inqui.-^ition  for  the  jjrotectiou  or 

adniini.-l ration  of  whose  property  any  order  has  been  made 
before  the  commencement  of  the  Act ; 

(c)  To  every  j^erson  lawfully  detained  as  a  lunatic  though  not 

so  found  by  inquisition  ; 

(d)  To  every  person  not  so  detained  and  not  found  a  lunatic  by 

inquisition,  with  regard  to  whom  it  is  proved  to  the  satis- 
faction of  the  Judge  in  lunacy  that  such  person  is  through 
mental  iufiimitj'  arising  from  disease  or  age  incapable  of 
managing  his  affairs ; 

(e)  To  every  pf^rsou  as  to  whom  it  is  proved  to  the  satisfaction  of 

the  Judge  in  lunat^y  that  he  is  of  unsound  mind  ani 
incapable  of  managing  his  affairs,  and  that  his  property 
does  not  exceed  2,000/.  in  value,  or  that  the  annual  inconie 
thereof  does  not  exceed  100/.  ; 

(f)  To  every  person  as  to  whom  the  Judge  is  satisfied  that  he  is 

or  has  been  a  criminal  lunatic,  and  continms  to  be  insane 
and  in  confinement. 
(A)  Sect.  116  (2). 
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shall  in  the  name  and  on  behalf  of  the  lunatic  execute 
and  do  all  such  assurances  and  things  for  giving  effect 
to  any  order  under  this  Act  as  the  Judge  directs,  and 
every  such  assurance  and  thing  shall  be  valid  and 
effectual,  and  shall  take  effect  accordingly,  subject  only 
to  any  prior  charge  to  which  the  property  affected 
thereby  at  the  date  of  the  order  is  subject  (/).  If  the 
vendor  become  of  unsound  mind  after  the  contract  has 
been  so  far  executed  that  he  is  a  trustee  for  the  pur- 
chaser within  the  meaning  of  the  statutes  authorising 
vesting  orders  to  be  made  as  to  the  estates  of  trustees  (k), 
an  order  vesting  the  vendor's  estate  in  the  purchaser 
may  be  obtained  under  the  Lunacy  Act,  1890  (/). 

If  either  party  to  the  contract  be  a  single  woman,  Marriage  of 
and  marry  pending  completion,  she  is  not,  under  the  ^^  ^^],  ^^^'7 
present  law  (i/i),  disabled  from  enforcing  or  completing  tract, 
the  contract  by  herself  alone.  If  she  should  have  made 
no  disposition  of  her  interest  in  the  contract  by  way  of 
settlement,  she  will  on  marriage  become  entitled  to  the 
same  as  her  separate  property  {»)  and  will  be  enabled  to 
sue  alone  in  respect  thereof  as  if  she  were  a  fefne  sole  (o) . 
And  she  will  be  liable  to  be  sued  thereon  without  her 
husband  being  joined  (p) ;  although  he  will  be  liable 
on  the  contract  to  the  extent  of  all  property  belonging 
to  her  which  he  shall  have  acquired  or  become  entitled 
to  from  or  through  her,  after  deducting  therefrom  any 
payments  made  by  him,  and  any  sums  for  which  judg- 
ment may  have  been  bond  fide  recovered  against  him  at 
law  in  respect  of  her  ante-nuptial  debts,  contracts  or 

(i)  Sect.  124.  Prop.   299  sq.,   19th  ed.  ;    Wms. 

{k)  Above,  pp.  469—471.  I'ers.  Prop.  467,  15th  ed. 

(/)  Stat.  53  Vict.  c.  5,  s.  135  ;  ^^  ('^  f*^.^'  .^^  ^  ^^  ^^^t"  «•   '^' 

see  Me  C.»n>>ff   L.  R    5  Ch.  72 ;  '   "      ^J^^J^  ^  •              ^^^ 

He  Pagam,  1892,  1  Ch.  236.    ^  [^^  g^^^_  j./.  ^^^^ ^^^  ,^^t.  19  ; 

(w)  As  to  the  effect  of  marriage  Jay  v.  liobimon,  26  Q.  B.  D.  467  ; 

on  a  woman's   legal  capacity  at  Itobinson  v.   Lynos,  1894,  2   Q.  B. 

common    law,     see    Wms.    Real  577. 
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wrongs  (<■/),  and  he  may  be  sued  on  the  contract  either 
alone  or  jointly  with  her  accordingly  (;•).  If  she  be  the 
vendor,  her  estate  in  the  land  sold  will  })ecome  her 
separate  property  on  marriage,  unless  otherwise  dis- 
posed of  by  ante-nuptial  settlement,  and  she  will  be 
able  to  convey  the  same  to  the  purchaser  without  her 
husband's  concurrence  (s).  In  consequence  of  the  in- 
convenient doctrine  that  the  legal  estate  in  land  vested 
in  a  married  woman  as  trustee  does  not  become  and 
cannot  be  conveyed  as  her  separate  property  (/),  it  seems 
necessary  to  point  out  that  when  a  vendor  of  land, 
being  the  beneficial  owner  thereof,  is  or  pending  com- 
pletion becomes  a  married  woman,  the  piu'chaser  cannot 
require  the  concurrence  of  her  husband  in  the  conveyance 
on  the  ground  that  she  became  an  absolute  trustee  for 
the  purchaser  at  the  time  when  the  title  was  accepted  (ii). 
For  in  the  first  place,  when  a  married  woman  is  dis- 
posing of  her  separate  property  for  her  own  use,  she  is  not 
a  trustee  thereof  within  the  meaning  of  this  doctrine  at 
any  time  prior  to  the  execution  of  the  contract  by  payment 
of  the  purchase  money  [x) .  And  secondly,  even  admitting 
that  she  were  an  absolute  trustee  for  the  purchaser  on 
acceptance  of  the  title,  she  would,  on  payment  of  the 
piice,  become  a  bare  trustee  for  him  {//),  and  so  might 
well  make  a  conveyance  to  him  on  receipt  of  the  pur- 
chase money  by  virtue  of  the  power  of  conveyance  given 
to  married  women,  who  are  bare  trustees,  by  the  Trustee 
Act,  1893  (~).  The  marriage  of  a  man  does  not,  of 
course,  affect  his  legal  capacity.  But  on  the  marriage 
of  either  party  to  the  contract,  whether  man  or  woman, 

(q)  Sect.  14.  (.'•)  See  7?f  Broolce  ^-  Fremlin'' s 

(»•)  Sect.  15  ;   see  Jieck  v.  Finer,  Contract,  1898,  1  Ch.  647  ;  above, 

23Q.  B.  D.  316.  pp.  439,  440. 

(.)  Seet8.    1    (1)    2  ;  Be  JDnrm.  ^  ^^3^ 

mond  ^-  Davie  s  Contract,  1891,  1  ^' '  '  ^ 

Ch.  624.  (~)  Stat.  56  &  57  Vict.  c.  53, 

(t)  Re    HarknesH     6;    Alhopp's  s.    16,  replacing  37    &    38   Vict. 

Contract,  1896,  2  Ch.  358.  c.  78,  8.  6  ;  see  Re  Bougate  and 

(m)  Above,  p.  462.  Osboru's  Contract,  1902, 1  Ch.  451. 
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the  other  party  should  inquire  whether  any  settlement 
or  agreement  for  a  settlement  has  been  made  affecting 
the  property  sold  or  his  or  her  interest  in  the  contract  (a)  ; 
as  if  any  such  disposition  should  have  been  made,  the 
contract  can  no  longer  be  safely  or  properly  completed 
with  the  lately  married  party  alone,  but  the  concurrence 
of  the  persons  to  whom  his  or  her  interest  has  been 
assigned  must  be  obtained  {h). 

If,  pending  completion,  either  party  to  the  contract  Conviction  of 
have  judgment  of  death  or  penal  servitude  pronounced  fgjQ^*''^  °^ 
or  recorded  against  him  in  England,  Wales  or  Ireland, 
upon  any  charge  of  treason  or  felony,  he  cannot,  so  long 
as  he  remains  a  convict,  bring  any  action  on  the 
contract  either  at  law  or  in  equity,  or  alienate  any 
property  (c)  ;  but  all  his  property,  including  his  interest 
in  the  contract  or  in  the  land  sold,  vests  in  the  person 
appointed  to  be  his  administrator,  who  may  sue  or  be 
sued  on  the  contract,  and  has  sucli  powers  of  dealing 
with  the  convict's  property  as  will  enable  him  to 
complete  the  contract  (d).  Outlawry,  which  remains  Outlawry, 
theoretically  possible  in  criminal  proceedings,  would,  if 
incurred  by  a  party  to  the  contract  pending  com- 
pletion, involve  his  incapacity  to  enforce  the  contract 
and  would  raise  obstacles  to  the  completion  in  the 
forfeiture  to  the  Crown  of  tlie  profits  of  his  real  estate 
and  of  his  goods  and  chattels  (^).     If,  pending  com-  Party  becom- 

pletion,  either  party  to  the   contract  become  an  alien  ^""  an  alien 
i^  '  .  .  enemy. 

enemy  (/),  he  cannot,  whilst  he  remains  so,  enforce  the 
contract  {g). 

"We  will  now  consider  the  effect  of  the  assignment  by  Assignment 

(a)   1  Dart,  V.  &  P.  373.  {e)  See  Wms.   Real  Prop.  48, 

(*)  See  above,  pp.  107,  108.  H^,  293,  19th  ed.  ;  Wms.  Pers. 

/  \  oj-  4-     •}•}    i    '}4  ^Ti^t-         .Tj         Prop.  94,  148,  154,  ISth  ed. 
(c)  Stat.    33   &   34  Vict.  c.  23,  /  ?\   a        t  t\      j-    ±  ■ 

fis    fi_8-   and  see  sect    30  ^-^  ^   ^^^  ■^'""""  ^-   ^^'•"'/"»'^"«, 

88.  b-»  ,  ana  see  sect.  60.  ^.^_^  jg,,,,^  ^_  ^^   ^^^^  ^^^.^  .^g^ 

{d)  Sects.  9—14  ;   Can-  v.  An-  [g)    Wms.    Pers.     Prop.    154, 

derson,  1903,  2  Ch.  279.  15th  ed. 
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hy  a  party  to    eitlier  party  to  the  contract  of  the  land  sold  or  of  liis 

beneficial  interest  in  the  contract.     With  regard  to  the 
Assigumeiit  .  ..  piiiiii'ii 

by  the  vendor  assignment  hy  tlio  vendor  of  the  land  sold,  this  land 

"fld'^  ^''"*^  being  in  equity  the  property  of  the  purchaser  as  from 
the  date  of  the  contract  for  sale,  the  vendor  is  not 
entitled  to  make  any  disposition  thereof  pending  the 
completion  of  the  contract  to  any  other  person  or  other- 
wise in  derogation  or  to  the  prejudice  of  the  purchaser's 
rights  under  the  contract  (//)  ;  any  such  disposition  by 
the  vendor  of  the  land  sold  constitutes  a  breach  of  the 
contract,  for  which  the  purchaser  may  at  once  sue  him 
at  law,  without  making  any  offer  to  complete  the 
contract  or  other  formality  (/),  and  the  vendor  may,  as 
we  have  seen  (A),  be  restrained  by  injunction  from  so 
parting  with  his  estate  in  the  land.  If,  however,  the 
vendor  do  make  any  such  alienation  C'f  the  land  sold, 
either  for  a  legal  estate  to  a  volunteer,  with  or  without 
notice  of  the  contract  for  sale,  or  to  a  purchaser  with 
notice  of  the  contract,  or  for  an  equitable  estate  only 
to  any  person,  the  alienee  takes  subject  to  the  pur- 
chaser's equities  under  the  contract,  may  be  joined  as  a 
party  to  an  action  for  its  specific  performance,  and  may 
be  ordered  to  convey  his  interest  in  the   land  to   the 

To  purchater  purchaser  in  order  to  complete  the  sale(/.).  But  if, 
upon  such  an  alienation  by  the  vendor,  the  alienee 
acquire  a  legal  estate  in  the  land  sold  for  valuable 
consideration  actually  paid  or  executed  in  good  faith 
without  notice  of  the  contract  for  the  sale,  he  is  entitled 
to  hold  this  estate  free  from  all  equities  of  the  pur- 
chaser, who  has  no  remedy  but  to  sue  the  vendor  for 
compensation  for  his  loss  (/}.     And  the  alienee,  taking 


for  value 

witiiout 

notice. 


{h)  Above,  pp.  438  sq.,  452. 

(i)  Main^s  case,  5  Rep.  20b ; 
Lovelock  \.  Franklyn,  8  Q.  B.  371  ; 
Si/)ige  V.  Synge,  1894,  1  Q.  B. 
466,  471. 

{k)  Above,  p.  461,  n.  ((/)  ;  Fry, 
Sp.  Perf.  88,  89,  105,  3rd  ed.,  82, 


98,  99,  4th  ed. 

(/)  See  Mamell  v.  Mnmell,  2 
P.  W.  678,  681  ;  WiUoughhy  v. 
mUoufjhby,  1  T.  R.  763,  771— 
773  ;  (Jkmow  v.  Geach,  L.  R.  6 
C'h.  147  ;  Fikherir.  Raivlins,  L.  R. 
7  C'h.  2r)9  ;  Cavev.  Cave,  15  Ch.  D. 
639  ;  Joseph  v.  Lyons,  15  Q.  B.  D. 
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in  good  faith  and  for  tlie  like  valuable  consideration  is 
entitled  to  the  same  priority  over  the  purchaser,  not 
only  where  he  has  acquired  the  legal  estate,  but  also 
where  he  has,  before  receiving  notice  of  the  contract  for 
sale,  acquired  the  best  right  to  call  for  the  legal  estate. 
For  instance,  if  A.  were  seised  of  lands  in  fee  on  trust 
for  B.,  and  B.  contracted  to  sell  the  lands  to  C,  and, 
pending  completion  of  that  contract  and  without  notice 
thereof,  the  same  lands  were  sold  by  B.  to  D.,  and  the 
sale  to  D.  were  completed  by  payment  of  the  piu-chase 
money,  and  the  execution  by  A.,  at  B.'s  request,  of  an 
express  declaration  of  trust  in  D.'s  favom*,  it  appears 
that  C.  would  have  no  better  equity  than  D.  to  insist 
on  possession  of  the  land  {m).  But  it  is  to  be  observed 
that  the  protection  obtained  against  the  purchaser's 
prior  equity  by  a  subsequent  alienee  acquiring  in  good 
faith,  for  value  and  without  notice,  the  legal  estate  or 
the  best  right  to  call  for  it,  does  not  extend  beyond  the 
interest  actually  acquired  for  valuable  consideration 
paid  or  executed  before  any  notice  of  such  equity 
has  been  received.  If  the  vendor,  pending  com- 
pletion, dispose  of  the  land  sold  to  a  stranger  for  any 
valuable  consideration  which  is  wholly  or  in  part 
executory,  the  alienee,  though  he  has  obtained  the  legal 
estate  in  good  faith  and  without  notice  of  the  sale, 
cannot,  if  he  afterwards  receive  notice  thereof,  safely 
perform  for  the  vendor's  use  any  part  of  the  con- 
sideration then  remaining  unexecuted.  Thus,  if  the 
vendor,  pending  completion  of  the  original  sale,  re-sell 
the  land  and  convey  the  legal  estate  therein  to  another 
without  receiving  payment  of  the  whole  price,  the 
second   purchaser  is   protected   against  the   first   pur- 


280  ;  Hallas  v.  Ruhinson,  ib.  288  ;  Vern.   599  ;     WiUoughbi)  v.  Wil- 

Smaey.  Synge,  1894,  1  Q.  B.  4G6,  loiighby,  I  T.  R.  763,  767—772  ; 

_  /Stanhope  v.   Jerneg,  2  Eden,  81  ; 

*'^-  TFtlmof  V.  Fike,  5  Hare,  14,  21— 

(w)  See  IFilkei  v.  Bodington,  2  23. 
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Tacking  by 

vendor's 

alienee. 


chaser's  prior  equity  as  regards  so  much  of  his  purchase 
money  as  he  has  paid  before  receiving  notice  of  the 
first  sale,  and  is  entitled  to  hold  his  legal  estate  as 
security  for  the  amount  so  paid.  But  after  he  has  re- 
ceived such  notice  he  cannot  safely  pay  the  rest  of  his 
purchase  money ;  for  he  will  not  be  entitled  to  set  up 
/lis  contract  of  sale  as  specifically  enforceable  against 
the  first  purchaser,  and,  as  between  himself  and  the 
vendor,  that  contract  will  be  rescinded  and  he  will  be 
discharged  from  all  fmiher  performance  of  his  obli- 
gations thereunder  («).  If  the  vendor,  pending  com- 
pletion of  the  contract,  convey  an  equitable  estate  in 
the  land  sold  for  valuable  consideration  to  some  third 
person,  the  alienee  cannot,  after  receiving  notice  of  the 
contract  for  sale,  protect  himself  against  the  purchaser's 
claim  by  taking  a  conveyance  of  the  legal  estate  from 
the  vendor,  or  from  an  express  trustee  thereof  for  the 
vendor  (o) .  But  otherwise  the  alienee  is  entitled  to 
tack  his  own  equitable  interest  to  the  legal  estate  if  he 
can  obtain  it  without  any  breach  of  trust  on  the  part  of 
the  conveying  party,  so  that  if  the  legal  estate  in  the 
property  be  outstanding  in  a  mortgagee  the  alienee,  on 


(«)  JoDes  V.  Stanley,  2  Eq.  Ca. 
Abr.  685,  pi.  9  ;  Stori/  v.  Wind- 
sor, 2  Atk.  630  ;  TourviUf.  v.  Kaish, 
3  P.  W.  306.  In  the  last  case  a 
purchaser  who  had  taken  a  con- 
veyance and  given  a  bond  for 
the  balance  of  the  price  without 
notice  of  a  prior  equitable  incum- 
brance, and  received  notice  there- 
of prior  to  payment  of  the  money 
due  on  the  bond,  was  postponed 
to  the  incumbrancer,  as  regards 
such  money,  on  the  ground  that 
he  would  be  entitled  in  equity  to 
avoid  payment  of  the  money  on 
the  bond.  The  giving  of  a  bond 
or  covenant  for  payment  of  the 
whole  or  part  of  the  purchase 
money  may,  perhaps,  be  properly 
treated  as  not  constituting  exe- 
cuted   consideration   within    the 


meaning  of  the  rule  stated  above, 
as  any  assignee  of  the  debt  so 
secured  would  take  subject  to  the 
equities  between  the  debtor  and 
original  creditor.  But  if  the  sale 
were  made  on  the  terms  that  a 
negotiable  security  should  be 
given  for  the  unpaid  purchase 
money,  it  appears  that  the  giving 
of  such  security  ought  to  be 
treated  as  executed  consideration, 
at  least  where  the  seciirity  has 
been  negotiated  before  notice  of 
the  prior  equity  is  received ;  for 
after  the  negotiable  security  has 
come  to  the  hands  of  a  bond  fide 
holder  for  value  the  liability 
thereon  can  no  longer  be  avoided. 
(o)  Above,  p.  423,  n.  {h) ;  Potter 
V.  Sanders,  6  Hare,  1. 


tract. 
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taking  a  transfer  of  the  mortgage,  even  after  receiving 
notice  of  the  sale,  can  exchide  the  purchaser's  rights  {p). 

The  purchaser  is,  as  we  have  seen  {q),  fully  entitled  Alienation  by 
to  dispose  of  the  land  sold  as  his  own,  at  any  time  after  of*the  land^^^ 
the  making  of  the  contract  for  sale.  ^°^*^- 

Either  party  to  the  contract  may  lawfully  assign  ^/jlj^enefifc 
over  his  beneficial  interest  therein  (r),  and  the  assignee  of  the  con- 
may  sue  the  other  party  in  his  own  name  in  equity  for 
the  specific  performance  of  the  contract,  making  the 
assignor  a  party  to  the  action  (s) ;  and  this  is  the  case 
whether  the  assignment  of  the  benefit  of  the  contract 
be  made  for  the  purpose  of  absolutel}^  transferring  the 
assignor's  whole  interest  or  of  securing  some  lesser  or 
other  advantage  to  the  assignee,  such  as  the  repayment 
of  money  lent  {t).  And  the  assignee  of  the  interest  of 
either  party  to  the  contract  is  entitled,  under  the  Judi- 
cature Act  of  1873,  to  sue  the  other  party  thereon  in 
his  own  name  at  law  if  the  assignment  were  an  absolute 
assignment  in  writing  under  the  hand  of  the  assignor 
(not  purporting  to  be  by  way  of  charge  only),  and 
express  notice  in  writing  of  such  assignment  were 
given  to  the  other  party  {u).     Notice  of  the  assignment 

{P)     Taylor    v.    Rnssell,     1892,  (/)  Browne  v.  London  Necropolis 

A.    C.     244  ;    Bailey   v.    Barnes,  Co.,  6  W.   R.    188  ;   Shaw  v.  Fos- 

1894,    1   Ch.  25,   36,   37;  above,  ter,  L.  R.  5  H.  L.  321,  333,  338 

pp.  420-423.  —344,  350. 

{q)  Above,  pp.  440,  474.  (")  Stat.   36  &  37  Vict    c.   66, 

{r)    Wood  V.  Griffith,  1  Swanst.  ^:  ,^'V?^;^V^-     ^,*  ^^®  ^^^^  ^^• 

43,  55,  56;  Suo-.  "V.  &  P    356-  cicled  that  where  there  is  an  abso- 

Shaw  V.  Foster',  Ij.  R.  5  H.  l!  ^"*?  assignment  of  the  chose  in 

321    333    338.  action  (in  the  sense  of  a  complete 

transfer  of  the  legal  ownership 

(.v)  Nelthorpe  v.  Holgatc,  1  Coll.  thereof),  the  assignee  may  sue  in 

203  ;  and  see  Crosbie  v.  Tooke,  1  his  own  name,  although  the  as- 

My.  &  K.  431  ;  Morgan  v.  Rhodes  '  '     ' 

ib.  435  ;  Dowell  v.  Dew,  1  Y.  &  C 
C.C.  345,358;  12  L.  J.  (N.  S.)Ch 
158.  162,  165;  Biickland  v.  Papil 
Ion,  L.   R.    1   Eq.  477,  2  Ch.   67 


signmeut  be  made  to  secure 
the  payment  of  money,  and  be 
subject  to  a  proviso  for  redemp- 
tion on  such  payment :  Tancred 
-,-—-.,  V.  Delagoa  Bay,  ^-c.  Rail.  Co.,  23 
Fry,  Sp.  Perf.  96,  3rd  ed.,  90,  Q.  B.  D.  239  ;  Durham  v.  Robert- 
4th  ed.  son,  1898,   1   Q.   B.  765  ;  Hughes 

32  (2) 
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b}'  either  party  of  the  benefit  of  the  contract  must,  of 
course,  be  given  to  the  other  party,  in  order  to  prevent 
him  from  further  performing  the  contract  for  the 
assignor's  own  use,  which  he  would  otherwise  be 
entitled  to  do.  And,  as  a  rule,  when  one  party  to  the 
contract  receives  notice  of  the  assignment  by  the  other 
of  his  interest  in  the  contract,  he  is  thenceforth  bound 
to  continue  tlie  performance  of  his  part  of  the  contract 
in  favour  of  the  assignee,  and  must  no  longer  give  to 
the  assignor  the  benefit  of  the  contract  (.r).  But  in 
order  to  oblige  the  other  party  to  cease  performance  in 
favour  of  the  original  contractor,  and  to  complete  the 
contract  with  the  assignee,  there  must  be  an  effectual 
assignment  of  the  original  contractor's  interest  and 
notice  of  such  assignment,  and  the  assignee  must  show 
himself  ready  and  willing  to  take  the  assignor's  place  in 
all  respects,  accepting  the  burthen,  as  well  as  the  benefit, 
Shaicv.  Foster,  of  the  Contract.  Thus,  where  a  purchaser  of  leaseholds 
deposited  his  contract  with  his  bankers,  together  with  a 
written  agreement  that  he  would  at  any  time  there- 
after, at  their  request,  execute  to  them  a  valid  assign- 
ment of  the  contract,  and  the  bankers  gave  formal 
notice  to  the  vendor  of  the  terms  of  this  agreement 
only,  not  mentioning  the  deposit  of  the  contract,  or 
expressing  any  intention  to  stand  in  the  purchaser's 
place,  as  regards  its  completion,  and  took  no  further 
steps  to  secure  to  themselves  the  benefit  of  the  sale,  it 
was  considered  that  the  terms  of  the  agreement  amounted, 
not  to  a  present  assignment  of  the  benefit  of  the 
contract,  but  only  to  a  promise  to  assign  the  same  at  a 
future  time  upon  request ;  and  it  was  held  that  the 
vendor  was  justified  in  executing,  on  payment  of  the 

V.    Pump   House,    ^c.    Co.,    1902,  the   assignor  :     Comfort  v.  Betts, 

2  K.  B.   190  ;  cf.  Mercantile  Bank  1891,  I  Q.  B.  737. 

of  London  v.  Evcms,  1899,  2  Q^  B.  (_,)'  ^^^^   ;_   j-^,^        l_    r.    5 

613;  Jones  v.   Humphreys,    1902,  "•  ' 

1  K.  B.  10  ;  or  although  the  as-  H.  L.  321,  333,  338,  339,  3d0  ; 

sigDment  be  made  on  trust  for  Wms.  Pers.  Prop.  35,  36,  loth  ed. 
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purcliase  money  by  the  original  purchaser,  a  conveyance 
which  took  no  notice  of  any  interest  on  the  banker's 
part  {//). 

Of  course,  neither  party  to  the  contract  can  assign  As  to  the 
over  the  burthen  thereof  (z).     It  follows  that  when  one  burthen  of 

^  '     _  _      ^  _      the  contract 

party  to  the  contract  has  assigned  his  interest  therein  after  an 
he  remains  liable  to  perform  his  part  of  the  contract ;  ''^^'''^'^™®^  • 
and  the  other  party  cannot  sue  the  assignee,  either  for 
the  specific  performance  or  for  damages  for  breach  of 
the  contract  (a),  unless  he  has  accepted  the  assignee  as 
occupying  the  assignor's  place,  in  respect  of  the  fulfil- 
ment of  the  contract.  In  this  case  there  appears  in 
truth  to  be  a  novation  of  the  contract,  and  the  assignor 
is  not  a  necessary  or  proper  party  to  any  action 
thereon  (b). 

If  a  party  to  the  contract  make  no  direct  assignment.  Transfer  of 
either  legal  or  equitable,  of  his  whole  interest  in  the  b'^Qefitof  th 
contract,  but  merely  transfer  by  some  independent  act  contract. 
or  agreement  a  part  of  the  benefit  which  he  is  to  derive 
from  its  performance — as  if  the  vendor  merely  cliarge 
the  pm'chase  money  with  the  payment  of  some  smaller 
amount,  or  the  pui'chaser  agree  to  sell  a  part  or  to  lease 
the  whole  or  a  part  of  the  land  sold — the  transferee, 
being  no  party  to  the  contract  and   being  unable  to 
assert  an  absolute  assignment  to  himself  of  the  original 
contractor's  interest  within  the  meaning  of  the  Judica- 
ture Act  of  1873,  is  not  entitled  to  sue  the  other  party 
to  the  original  contract  in  his  own  name  at  law  (r). 


(i/)    Shaw   V.   Fo-sirr,    L.    R.    5  (i)  Ilolikii  v.  Jfai/ii,  1  Mer.  47 ; 

H.  L.  321.  ITall  v.  lai-er,  3  Y.  &  C.  191. 

(z)    Tolhurst  V.  Asaociafcd  Fort-  (c)  See   above,    p.    499  ;    Mer- 

land  Cement  Manufacturer  a,  1902,  cant'de  Bank  of  London  v.  Evans 

2  K.  B.  G60,  608.  1899,  2  Q.  B.  613  ;  Jones  v.  Hum- 

{a)   Chadwick  v.  Madni,  9  Hare,  phreijs,  1902,  1   K.  B.    10.     It  is 

188.  a  question  whether  an  absolute 
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But,  ill  equity,  one  who  lias  acquired  from  au  original 
contractor  a  derivative  interest  in  the  subject-matter  of 
a  contract  which  is  specifically  enforceable,  may  claim, 
as  against  his  grantor  and  the  other  party  to  the  con- 
tract, to  be  an  assignee  ^;ro  tan  to  of  the  benefit  of  the 
contract,  and  to  have  the  same  specifically  performed  in 
Broxaie  v.  Jiig  own  favour  accordingly.  Thus,  in  Bronite  v.  London 
poUs^Co.  '^'^"^'  NccropoliH  Co.  {d),  Si  vendor  of  land  assigned  a  portion 
of  the  purchase  money  by  way  of  mortgage,  the  mort- 
gagee deposited  this  mortgage  with  another  by  way  of 
sub-mortgage,  and  the  sub-mortgagee  sued  the  pur- 
chaser, his  own  mortgagor  and  the  vendor,  claiming,  as 
against  the  purchaser,  the  specific  performance  of  the 
contract.  Wood,  V.-C,  held  that  the  suit  was  maintain- 
able in  this  form,  considering  that  any  person  who  was  an 
assignee  of  the  vendor  might  assert  the  vendor's  rights 
under  the  agreement  to  purchase,  and  thus  obtain  the 
benefit  of  his  charge  through  the  medium  of  specific 
performance.  The  same  rule  appears  to  be  applicable 
in  the  case  of  the  acquisition  by  a  third  person  from 
the  purchaser  of  an  estate  or  interest  in  the  laud  sold. 
But  to  obtain  such  relief  the  person  claiming  it  must 
submit  to  perform  the  original  contract,  so  far  as  any 
duty  thereby  created  relates  to  the  interest  acquired  by 
him  in  the  subject-matter  of  the  agreement,  and  he 
must  also  procure  the  whole  of  the  obligations  under- 
taken by  his  assignor  in  the  contract  to  be  completely 
discharged  {e).     For  a  contractor  cannot,  by  a  partial 

assig-nment  by  the  vendor  of  part  refused  on  other  grounds, 

of    the    purchase    money    would  (e)  Di/er  v.  PnUenei/,  Barn.  Ch. 

enable   the   assignee   to    sue   the  160,    1<)9,   170  ;    Shaw   v.   Fo'iter, 

purchaser  at  law  ;  but  the  better  L.  R.  5  H.  L.  321,  333,  338,  339, 

opinion    appears   to   be    that    it  350,    357,    358  ;    and    see   South 

would  not:  see  Brice  V.  Baniiisier,  Eastern    Bail.    Co.    v.    Knott,    10 

3  Q.  B.  D.  569  ;  BurhaM  v.  Bo-  Hare,  122  ;    Fenwick  v.  Bulman, 

berfson,  1898,  1   Q.  B.  765,  769—  L.  R.  9  Eq.  165,  where  note  that 

775,    and    the    two    cases    cited  Broivne  v.   London  Necropolin  Co. 

above.  was  not  cited;  Government  of  New- 

(d)  6  W.  R.    188,  where,  how-  foundland  v.    Newfoundland  Bail. 

ever,    specific    performance    was  Co.,  13  App.  Cas.  199,  210 — 213. 
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any  more  than  by  a  complete  (/)  assignment  of  his 
interest  under  the  contract,  deprive  the  other  party  to 
the  contract  of  his  right  to  have  the  same  performed  in 
its  entirety  ((j)  ;  and  he  can  only  enforce  specific  per- 
formance by  the  other  party  on  the  terms  of  carrying 
out  his  own  part  of  the  agreement  (h) . 

Here  it  may  be  mentioned  that  contracts  for  sale  of  Contract 
land  are  specifically  enforceable,  not  only  against  the  enforceable 
vendor's  representatives  in  law  and  his  assigns,  who  against  per- 

^  ,  "  sons  whose 

have  or  are  taken  to  have  notice  of  the  contract,  but  estate  would 
also,  as  a  rule,  against  all  persons  having  any  estate  or  ^^  a^con^^ 
interest  in  the  land  sold  which  would  be  displaced  by  veyance. 
the  vendor's  conveyance  in  pursuance  of  the  contract  {i) . 
Thus,  a  contract  for  sale  by  a  joint  tenant  of  his  share 
of  the  land  is  specifically  enforceable  against  the  other 
joint  tenants  claiming  the  estate  by  survivorship,  the 
contract  for  sale  operating  in  equity  as  a  severance  of 
the  joint  tenancy  (/.•).  And  a  contract  for  sale  properly 
entered  into  by  a  trustee  for  or  with  power  of  sale  is  so 
enforceable  against  the  ccstHi-que-trmts  (/)  ;  but  this  is 
not  the  case  if  the  circumstances  were  such  as  to  make 
it  a  breach  of  trust  for  the  trustee  to  enter  into  the 
contract  {m).  And  where  a  trustee  authorised  to  invest 
the  trust  funds  in  the  purchase  of  land  has  entered  into 
a  contract  of  purchase  in  such  circumstances  as  to  con- 
stitute a  breach  of  trust,  the  conti'act  is  not  specifically 
enforceable  by  the  vendor  against  the  ccstui-que-t rusts, 
notwithstanding  that  they  have  been  in  possession  of  the 


(/)  Above,  p.  501.  {I)    Shmnwn    v.    Bradstreet,    1 

(g)  Above,  n.  [e).  Sch.    &    Lef.    52  ;    Mortlock   v. 

(h)    Fry,    Sp.    Perf.    427    sq.,  Buller,  10  Ves.  292,  314  ;  Lowell 

3rded.,  404  s^.,  4th  ed.  v.  I)ew,   1  Y.   &  C.   C.  C.  345; 

{i)  2  Dart,  V.  &  P.  1117  ;  see  above,  pp.  268  fiq. 

above,  pp.  471,  472.  {m)  See  Mortlock   v.  Biiller,  10 

{k)  Hinton   v.   Minton,    2  Vea.  Ves.  292,  313  ;    White  v.  Cuddon, 

sen.  631,  634  ;  Brown  v.  Raindle,  8  CI.   &  Fin.  766  ;  Maw  v.  Top- 

3  Ves.  256,  257.  hem,  19  Beav.  576,  578. 
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land  under  tlie  contract  or  witli  the  vendor's  leave,  and 
the  vendor's  only  remedies  to  obtain  payment  of  the 
purchase  money  are  to  sue  the  trustee  at  law  and  to 
enforce  his  vendor's  lien  (ii). 


(n)    Ecclesiastical     Commrs.     v.  have  had  any  remedy  to  obtain 

Pinnerj,   1899,  2   Ch.    729,   1900,  payment  of  the  purchase  money 

2  Ch.  736.     From  what  was  said  from  the  cestm-qHr-tntsts  or  out 

in  the  judgments  in  this  case  it  of  the  trust  fund  if  the  contract 

appears  that  the  vendor  would  not  had  not  been  a  breach  of  trust. 
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CHAPTER  XII. 

OF  THE  COMPLETION  OF  THE  CONTRACT. 

§  1.  Of  Completion  generally. 

§  2.  Of  Searches  and  Inquiries. 

§  3.  Of  the  Preparation  of  the  Conveyance. 

§  4.  Of  the  Adjustment  of  Accounts. 

§  5.  Of  the  Execution  of  the  Conveyance. 


§  1. — Of  Completion  genemUij. 

After  the  investigation  of  title  is  completed,  the  pur- 
chaser either  accepts  the  title  and  proceeds  to  completion, 
or  he  ohjects  to  the  title  and  claims  that  the  vendor  has 
failed  to  perform  that  part  of  the  contract.  In  the  latter 
case  the  vendor  either  admits  the  purchaser's  claim  or 
disputes  it,  when  the  parties  must  pursue  their  legal 
remedies.  But  if  the  purchaser  accept  the  title,  the  con- 
tract is  either  duly  completed  or  it  fails  to  be  performed 
for  some  reason  which  is  not  precisely  a  matter  arising 
upon  the  investigation  of  title,  as  that  the  contract  was 
induced  by  mistake  or  by  misrepresentation  as  to  some 
fact,  or  by  fraud,  duress  or  undue  influence,  or  cannot  or 
ought  not  to  be  performed  by  reason  of  the  incapacity 
of  some  party  thereto  or  of  the  relation  in  which  the 
parties  stand  to  each  other.  Of  course,  any  of  these 
matters  may  be  alleged  as  a  ground  for  avoiding  the 
contract  before  or  during  the  investigation  of  title.  But 
as  the  plan  of  this  treatise  has  been  to  take  the  normal 
course  of  a  contract  for  the  sale  of  land,  and  to  describe 
the  incidents  thereof  as  they  occur  in  order  of  time,  we 


506  OF  THE  COMPLETION  OF  THE  CONTRACT. 

will  first  examine  the  cases  in  wliicli  the  contract  is  duly 
comi^leted,  and  will  consider  afterwards  the  various 
grounds  on  which  the  contract  may  be  avoided. 

Time  for  j^q^^  ^^g  j^Q^y  approach  the  subiect  of  the  completion  of 

completion.  ... 

the  contract  in  its  ordinary  course.     And  first,  as  to  the 

time  for  completion.  As  we  have  seen  (a),  if  when  the 
investigation  of  title  is  concluded  the  vendor  has  shown 
a  good  title  according  to  the  contract,  the  purchaser  is 
bound  to  accept  the  title  and  complete  the  contract 
accordingly.  Under  an  open  contract,  the  time  for 
completion  is  when  the  vendor  has  shown  a  good  title  {h)  : 
but  it  is  usual  in  formal  contracts  for  the  sale  of  land 
to  fix  a  date  for  completion  (c).  "When  this  is  done, 
time  is  not,  as  a  rule,  of  the  essence  of  the  contract, 
either  in  equity  or,  since  the  Judicature  Acts  commenced, 
at  law(rf).  This  rule,  however,  is  subject  to  certain 
exceptions.  The  principle  to  which  these  exceptions 
are  referable  is  the  same  as  that  on  which  the  rule  itself 
is  founded  (f).  As  the  Court  will  enforce  the  specific 
performance  of  a  contract,  notwithstanding  the  failure 
to  comply  with  some  stipulation  as  to  time,  where  it 
considers  that  the  real  intention  of  the  parties  was  not 
to  make  the  condition  as  to  time  material  (/),  so  the 
Court  will  not  order  the  specific  performance  of  a  con- 
tract after  breach  of  a  stipulation  as  to  time,  where  the 
intention  appears,  either  expressly  or  imj)liedly,  that  the 
observance  of  the  time  stipulation  shall  be  an  essential 
part  of  the  contract  {[/).  A  stipulation,  therefore,  that 
a  contract  for  the  sale  of  land  shall  be  completed  on  a 
particular  day  will  be  of  the  essence  of  the  contract,  if 
such  were  the  intention  of  the  parties  ;  and  this  inten- 

(«)    Above,    pp.    29,    37,    129,  (e)    See   Hipwell   v.    Knight,   I 

143,  144.  Y.  &C.  401. 

{b)  Above,  pp.  22,  37.  (/)  Above,  pp.  48,  49. 

(c)  Above,  p.  47.  {g)  See  the  cases  cited  above, 

\d)  Above,  pp.  48,  49 ;  Patrick  p.  48  ;  Patrick  v.  Milner,  2  C.  P. 

V.  Milner,  2  C.  P.  D.  342.  D.  342. 
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tion  may  be  either  expressed  or  implied.  An  express 
intention  to  make  time  of  the  essence  of  the  contract  is 
best  shown  by  providing  (in  these  terms)  that  time  shall 
be  of  the  essence  of  the  contract  as  regards  the  particular 
act  required  to  be  done  within  a  given  time  {/t)  :  but 
such  an  intention  may  also  be  gathered  from  other 
expressions  in  the  contract  [i).  It  must,  however,  be 
clearly  shown,  or  the  general  rule  of  construction,  that 
time  is  not  of  the  essence  of  an  agreement  to  complete 
a  sale  of  land  on  a  given  day,  will  be  applied  {k) .  With 
regard  to  the  implication  of  an  intention  to  make  time 
of  the  essence  of  a  contract  to  complete  a  sale  of  land  on 
a  particular  day,  we  have  seen  (/)  that  such  an  intention 
may  be  inferred  from  the  nature  of  the  property  or 
from  the  surrounding  circumstances.  Thus,  time  is  of 
the  essence  of  the  contract  where  the  value  of  the 
property  sold  must  necessarily  increase  or  diminish 
according  to  the  effluxion  of  time  (m),  as  in  the  case  of 
sales  of  remainders  or  reversions  other  than  those  expec- 
tant merely  on  a  lease  at  a  profitable  rent  (n),  of  estates 
or  interests  determinable  with  life  (o),  or  of  mining 
leases  or  short  leaseholds  (p).  So,  where  the  projaerty  is 
used  for  trade  or  business  purposes,  time  is  generally  of 
the  essence  of  the  contract  {q),  as  on  the  purchase  of  a 
public-house  (r),  mill  or  manufactory  as  a  going  concern, 
or  of  mines  for  the  purpose  of  working  them  (s).  But 
in  all  these  cases  the  question  whether  time  is  material 
is  to  be  determined  by  ascertaining  the  intention  of  the 

(h)  Lloyd  V.  Rlppingale,  cited  1  («)  Above,  p.  382. 

Y.  &  C.  410  ;  Piirkin  v.  ThoroU,  [o]  See  Withtj  v.  Cuttle,  T.  &  R. 

16    Beav.    59,    65;    see    above,  78 ;   1  Dart,  V.  &  P.  484. 

pp.  51,  59.  (jfj)  Hudson  v.  Temple,  29  Beav. 

((•)  mpwell  V.  Kmfiht,  1  Y.  &  C.  536,  543. 

401,    417;    Barclui/'x.    Messenger,  (q)   Cosla/ce  v.  Till,  I  Russ.  376  ; 

43  L.  J.  N.  S.  Ch.  449,  455.  TFalker  x.Jeffreys,  1  Hare,  341, 348. 

(k)  Above,   p.    506  ;     Webb   v.  {r)  Above,  p.  425. 

Hughes,  L.  R.  10  Eq.  281,  286.  (s)    Parker  v.  Frith,  1  S.  &  S. 

(l)  Above,  p.  49.  199,  n.  ;   Maclryde  v.   Weekes,  22 

(m)  mpwell  V.  Knight,  1  T.  &  Beav.   533  ;  Fry,  Sp.  Perf.  494, 

C.  401,  416.  3rd  ed.,  467,  468,  4th  ed. 


508 


OF  THE  COMPLETION  OF  THE  CONTRACT. 

parties  (;") ;  and  if  it  appear  from  tlie  contract  that  they 
contemplated  delay  in  completion  after  the  day  fixed 
therefor,  as  where  the  payment  of  interest  in  case  of 
delay  in  completion  is  expressly  provided  for  (u),  it  will 
not  be  considered  that  compliance  witli  tlie  time  stipu- 
lation is  essential  (.r).  As  to  inferring  an  intention  to 
make  time  of  the  essence  of  the  contract  from  the 
surrounding  circumstances,  this  may  ho  illustrated  by 
the  case  of  a  contract  to  sell  a  house  for  the  purpose  of 
residence  (//),  or  to  sell  land  for  erecting  a  mill  or 
factory  (s),  or  for  any  other  immediate  purpose  (a)  :  but 
it  does  not  appear  that  such  an  intention  will  be  inferred 
where  the  vendor  does  not  expressly  or  impliedly  offer 
the  property  as  available  for  the  required  pm'pose  and 
the  purchaser  does  not  disclose  to  him  what  use  he 
desires  to  make  of  it  (b).  An  express  or  implied  stipu- 
lation that  time  shall  be  of  the  essence  of  the  contract 
may  be  waived  either  by  express  agreement  or  by  the 
conduct  of  the  parties,  as  where  they  continue  negotia- 
tions as  to  title  after  the  day  fixed  for  completion  (r). 


Making  time  As  we  have  seen  (d),  where  time  is  not  originally  of 
■where  not  '  the  csseuce  of  the  contract,  it  may  be  made  so,  in  the 
originally  so,    ^^jj^gg  ^f  unreasonable  delay  by  either  party  in  the  per- 

by  subsequent  i      p     i  i  • 

notice.  formance  of  his  part  of  the  contract,  by  a  notice  served 

on  him  by  the  other  party  and  requiring  him  to  do  the 
acts  which  he  has  so  delayed  to  perform,  within  a  speci- 
fied time  ;  provided  that  the  time  so  specified  allow  him 


{()  Above,  p.  506.  S.  &  S.  190. 

{?i)  Above,  pp.  56,  62.  (a)  See  Jones  v.  Gardiner,  1902, 

(x)    Webb  V.  Hufjhes,  L.   R.   10  1  Ch.  191. 

Eq.   281,  286  ;   Patrick  v.  Milner,  {b)  See  Bochm  v.  Wood,  1  J.  & 

2  C.  P.  T>.  342  ;  and  see  Jones  v.  W.    419,  422  ;    Tilley  v.   Thomas, 

Gardiner,  1902,  1  Ch.  191.  L.  R.  3  Ch.  61,  67,  70  ;    Webb  v. 

[y)  Levy  v.  Lindo,  3   Mer.    81,  Hughes,  L.  R.  10  Eq.  281,  286. 

84  ;   Gedye  v.  Montrose,  26  Beav.  (r)  Hipu-ell  v.  Knight,   1  Y.   & 

45  ;    Tilley   v.    Thomas,   L.   R.   3  C.   401  ;    Webb  v.  Hughes,  L.   R. 

Ch.  61.  lOEq.  281. 

(z    See    Wright   v.   Hoivard,    1  (/r)  Above,  p.  40. 
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sucli  a  period  commencing  from  tlie  date  of  service  of 
the  notice  as  is  reasonably  necessary  for  accomplishing 
the  acts  required. 

Here  it  may  be  mentioned  that,  if  it  be  a  term  of  the  Time  for  per- 

o  1       1  T   •  1     n  1  e  J    formance  by 

contract  for  sale  that  some  condition  shall  be  pertormed  vendor  of  a 
by  the  vendor,  as  that  he  shall  procure  a  mortgagee  of  ^°[^'^|^\?\ 
the  land  to  allow  the  amount  advanced  to  remain  on  the  term  of  the 
security,  and  a  day  be  fixed  for  completion,  time  being 
of  the  essence  of  the  contract  in  this  respect,  the  vendor 
may,  as  a  rule,  well  perform  the  condition  at  any  time 
before  the  day  fixed  for  completion  {e). 

Completion  of  the  contract  consists  on  the  part  of  the  The  acts  to  be 

,  ,  .  .  pertormed  on 

vendor  in  conveying  with  a  good  title  the  estate  con-  either  side  for 
tracted  for  in  the  land  sold  and  delivering  up  the  actual  ^°™P 
possession  or  enjoyment  thereof ;  on  the  purchaser's 
part  it  lies  in  accepting  such  title,  preparing  and  ten- 
dering a  conveyance  for  the  vendor's  execution,  taking 
possession  and  paying  the  price  (/).  But  the  perform- 
ance of  either  party's  duty  in  this  respect  cannot  be 
exacted  by  the  other  unless  he  himself  be  ready  to  fulfil 
his  own  part  of  the  contract.  Thus  the  vendor  cannot 
require  payment  of  the  price  and  call  upon  the  purchaser 
to  take  possession  unless  and  until  he  have  shown  a  good 
title  and  be  ready  and  willing  to  execute  a  valid  con- 
veyance to  the  purchaser ;  nor  can  the  purchaser  oblige 
the  vendor  to  convey  and  give  up  possession  of  the  land 
without  himself  accepting  the  title,  tendering  a  convey- 
ance for  execution,  and  paying  the  price.  And  this  is 
so,  not  only  under  an  open  contract,  but  also  where  a 
day  is  fixed  for  completion  in  the  ordinary  Avay,  time 
not  being  of  the  essence  of  the  contract ;  either  party 
being  at  liberty  in  such  case  to  decline  to  complete  the 

{e)    Smith    V.   Butler,    1900,    1  (/)  Above,  pp.  22,  28,  29,  37 

Q.  B.  694,  699.  38. 
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contract,  notwithstanding-  that  tlie  day  for  completion 
arrive  or  be  past,  except  on  the  terras  of  the  other 
discharging  his  duty  (,7). 

The  pur-  Let  US  first  consider  the  purchaser's  duties.     The  first 

duties'^  step  towards  completion  required  of  him  is  to  accept  the 

title,  if  the  title  shown  on  the  abstract  and  proved  by 
the  documents  and  other  evidence  produced  for  verifica- 
tion of  the  abstract  be  a  good  title  according  to  the 

Acceptance  of  contract  {/i).  No  formal  act  or  notification  of  such 
acceptance  is  required ;  it  takes  place  when  the  vendor's 
last  answer  to  the  purchaser's  last  outstanding  requisi- 
tion is  received  without  objection  (/).  Such  acceptance, 
however,  is  merely  an  acceptance  of  the  title  so  put 
forward  by  the  vendor  (A)  ;  it  does  not  preclude  objec- 
tion to  the  title  on  account  of  defects  subsequently 
discovered  from  other  sources  than  the  information 
supplied  by  the  vendor,  as  from  searches  or  other 
inquiries  made  by  the  purchaser  (/),  provided  of  course 
that  the  title  agreed  to  be  taken  were  not  so  limited  by 
special  stipulation  as  to  preclude  such  objection  (m). 
Neither  does  acceptance  of  the  title  prevent  objections 
as  to  matters  which  are  properly  matters  of  conveyance 
rather  than  of  title  (;?).  It  is  important  to  observe  this, 
as  a  part  of   the    proper  investigation  of    every  title 

Searches  and    consists  in  searching  for  registered  incumbrances,  making 

inquiries  to  be    •  •   •  <>   x  i.  i.i  •  i.     j.i  i. 

made  by  the     inquiries  01  tenants  or  other  occupiers  as  to  the  nature 

purchaser. 

{[/)     See    JIarlin    v.     Smith,    6  1903,  1  Ch.  287. 

East,     65o  ;    Joyies    v.    3fiidd,    4  (A)  Above,  p.  150. 

Russ.  118;   Poole  \.  Bill,  6  M.  &  (/)  Above,   pp.    150,    151  ;    Re 

W.  835  ;    Tillnj  v.  Thomas,  L.  E.  Jackson  and  Oakshott,  14  Ch.  D. 

3    Ch.    61  ;    FhiUips  v.  Sihestef,  851  ;    Re   Momktun   and  Gilzcan, 

L.    R.    8    Ch.     173,    176—178;  21  Ch.  B.  555  ;  Re  Haedicke  and 

Noble  V.  Edu-ardes,  5  Ch.B.  318;  LtpskVs    Contract,    1901,     2    Ch. 

Mostijn   V.    3Ios()jn,    1893,    3    Ch.  666,    669,    670  ;    Re   Piickctt   and 

376  ;  above,  pp.  50,  44  8,  450.  Smith's  Contract,  1902,  2  Ch.  258, 

{h)  See  above,  pp.   29,  30,  86,  (;«)  Above,  pp.  163—168. 

95,  114,  132,  143,  144.  («)   Above,  pp.    130—132,  145, 

(i)  See  cases  cited  above,  pp.  22,  lot;  3losli/n   v.  Mostijn,   1893,   3 

n.  {)),  50,  n.  (>•)  ;  Re  Highett  and  Ch.  376  ;  Re  Hughes  and  Ashleg's 

Bird's  Contract,  1902,  2  Ch.   214,  Contract,  1900.  2  Ch.  595. 
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of  their  interests,  or,  where  vacant  possession  is  to  be 
given  on  completion,  ascertaining  that  the  vendor  is  in 
possession  ;  and  these  searches  and  inquiries  should  be 
so  made  as  to  extend  over  the  very  latest  possible  time 
before  completion  (o).  And  it  may  happen  that  an 
objection  as  to  some  matter  of  conveyance  may  be  such 
as  to  justify  the  purchaser  in  refusing  to  complete  the 
contract  {p). 

§  2. — Of  Searches  and  Inquiries. 

The  object  of  searching  for  incumbrances  or  other  Searches, 
matters,  which  are  registered  or  enrolled,  is  to  ascertain 
that  the  vendor's  title  is  not  adversely  afPected  by  any 
judgment,  Crown  debt,  writ  or  other  process  of  execu- 
tion, life  annuity,  land  charge,  lis  pendens,  bankruptcy, 
deed  of  arrangement,  disentailing  assurance,  deed 
acknowledged  before  the  year  1883  by  a  married  woman 
entitled  at  common  law,  or  by  registration  of  the  title 
or  any  registered  disposition  under  the  Land  Transfer 
Acts,  1875  and  1897  [q),  or  in  the  case  of  lauds  in 
Middlesex  or  Yorkshire,  by  any  disposition  thereof 
already  registered  (r),  or  in  the  case  of  copyholds  by 
any  assurance  already  enrolled  («). 

With  regard  to  judgments  and  Crown  debts  of  record  Judgments, 
or  by  specialty  in  statutory  form  or  arising  from  public  ^'"^^^  9f^^^ 
accountantship  to  the  Crown,  all  of  which  at  one  time  execution, 
were,  when  registered,  charges  on  the  debtor's  lands  (/"), 
it  is  now  provided  by  the  Land  Charges  Act,  19U0  {u), 
that  a  judgment  {v)  or  recognizance,  whether  obtained 


(o)  Sug.  V.  &  P.  538  ;  1  Dart,  (*)  See  Wms.  Real  Prop.  261— 

V.  &  P.  518  sq.,  569.  287,  418,  583—586,  19th  ed. 

[p)  Above,  pp.   131,  132,  145,  [t)  Ibid.  263,  264,  278,  279. 

146  ;    Moshjn  v.  Mostyn,  1893,  3  (m)  Stat.  63  &  64  Vict.  c.  26, 

Ch.  376.  s.  2  (1). 

{q)  Stats.  38  &  39  Vict.  c.  87  ;  {v)    Here  including  any  order 

60  &  61  Vict.  c.  65.  or  dcLree  having  the  effect  of  a 

(>•)  Above,  pp.  362  sq.  judgment,  except  an  order  made 
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or  entered  into  on  behalf  of  tlio  Crown  or  otherwise, 
either  before  or  after  the  commencement  of  the  Act  (x), 
shall  not  operate  as  a  charge  on  land,  or  on  any  interest 
in  laud,  or  on  the  unjiaid  purchase  monej^  for  any  land, 
unless  or  until  a  writ  or  order  for  the  pui'pose  of 
enforcing  it  is  registered  under  the  Land  Charges  Act  of 
1888  (y) ;  and  this  provision  ajiplies  to  any  inquisition 
finding  a  debt  due  to  the  Crown,  and  any  obligation  or 
specialty  made  to  the  Crown,  and  any  acceptance  of 
office  from  or  under  the  Crown,  whatever  may  have 
been  its  date,  in  like  manner  as  it  applies  to  a  judg- 
ment {z).  Under  the  same  Act  {n),  too,  no  entry  shall 
be  made,  except  under  an  order  of  the  High  Court,  in 
the  register  of  judgments  established  by  the  Judg- 
ments Act,  1838  {b),  the  register  of  Crown  debts 
established  by  the  Judgments  Act,  1839  (<:•),  the 
registers  of  writs  of  execution  established  by  the  Law 
of  Property  Amendment  Act,  1860  (d),  and  the  Judg- 
ments Act,  1864  {e),  or  the  register  of  Crown  process  of 
execution  established  by  the  Crown  Suits  Act,  1865  (/). 
And  all  these  registers,  as  well  as  the  registers  of  lis 
jx'ndcna  and  life  annuities  {g),  have  been  transferred 
from  the  Central  Office  of  the  Supreme  Court  to  the 
Office  of  Land  Registry  (//).  As  regards  writs  or  other 
processes  of  execution,  we  have  seen  {i)  that,  by  the 
Land  Charges  Act  of  1888  (A),  every  writ  or  order 
affecting  land  (including  hereditaments  of  any  tenure) 


by  a   Court  having  bankruptcy  [c]  Stat.  2  &  3  Vict.  c.  11,  s.  8. 

jurisdiction   in   exercise   of    that  [d)  Stat.  23  &  24  Vict.  c.  38. 

jurisdiction  :  see  sect.  6  (3) ;  stat.  (e)  Stat.  'l1  &  28  Vict.  c.  112. 

61  &  52  Vict.  c.  51,  8.  4.  (/)  Stat.  28  &  29  Vict.  c.  104  ; 

{x)   1st  July,  19U1  ;  stat.  63  &  see  Wms.  Real  Prop.  264—266, 

64  Vict.  0.  26,  s.  6  (2).  279,  19th  ed. 

{y)  Stat.  51  &  52  Vict.  c.  51.  ('/)  See  below,  pp.  517,  523. 

(z)  Stat.  63  k  64  Vict.  c.  26,  (h)  Stat.  63  &  64  Vict.  c.  26, 

8.  2  (2);  see  Wms.  Real  Prop.  8.  1 ;  and  Order  thereunder,  W.N. 

278,  279.  18th  Aug.  1900. 

(fl)  Sect.  2  (3).  (0  Above,  p.  490. 

\b)  Stat.    1   &  2  Vict.   c.    110,  [k)  Stat.  51   &  52  Vict,  c.  61, 

88.  19,  21.  88.  4—6. 
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issued  or  made  bj  any  Court  for  the  purpose  of  enforc- 
ing a  judgment  (/),  and  every  delivery  in  execution  or 
other  proceeding  taken  in  pursuance  of  any  such  writ 
or  order  shall  be  void,  as  against  a  purchaser  for  value  {)//) 
of  the  land,  unless  the  writ  or  order  is  for  the  time 
being  duly  registered  against  the  name  of  the  person 
whose  land  is  affected  in  the  Office  of  Land  Registry. 
This  enactment  was  extended  by  the  Land  Charges 
Act,  1900  {ii),  to  every  writ  or  order  affecting  land 
issued  or  made  by  any  Court  for  the  purpose  of  enforc- 
ing a  judgment,  whether  obtained  on  behalf  of  the 
Crown  or  otherwise,  and  whether  obtained  before  or 
after  the  commencement  of  the  Act,  and  to  every 
delivery  in  execution  or  proceeding  taken  in  pursuance 
of  any  such  writ  or  order.  Registration  under  these 
Acts  ceases  to  have  effect  at  the  expiration  of  five  years, 
but  may  be  renewed,  and  if  renewed  has  effect  for  five 
years  from  the  date  of  renewal  (o).  With  regard, 
therefore,  to  judgments.  Crown  debts  or  liabilities  of 
the  kind  mentioned  in  the  Land  Charges  Act,  1900, 
and  process  of  execution,  whether  at  suit  of  the  Crown 
or  of  a  common  person,  the  purchaser  need  only  now 
ascertain  that  no  writ  or  order  affecting  the  land  sold 
has  been  registered  or  re-registered  within  the  last  five 
years ;  and  if  this  be  so,  and  the  possession  of  the  lands 
sold  be  in  accordance  with  the  title  shown,  he  may 
safely  complete   the   purchase  (p).     But   if   any  such 

(/)  Above,  p.  511,  n.  {v).  Charges  Act,   1900,  to  search  in 

(m)  Including  a  mortgagee  or  any   of    the   registers    closed   as 

lessee,  or   other   person  who  for  above    mentioned:    p.    512.       If 

valuable  consideration  takes  any  before  that  Act  any  such  judg- 

interest  in  or  a  charge  on  land  :  ments  or  debts  were  charges  on 

sect.  4.  any    lands     without     the    lands 

(>t)  Stat.  63  &   64  Vict.  c.  26,  having  been    actually   delivered 

.s.  3.  in  execution    (as   might   happen 

(o)  Stat.  51    &  52  Vict.  c.  51,  in  the  case  of  a  judgment  entered 

s.  5  (3).  up   before  the  23rd   July,   1860, 

{p)  It  cannot  now  bo  necessary,  and   kept    alive   by   payment   of 

as  regards  judgments  suffered  or  interest  or  otherwise,  or  a  Crown 

Crown  debts  incun-ed  before  the  debt  incuiTed  before  the  2nd  Nov. 

commencement      of     the     Land  1865),   it    appears    that    on  the 


W. 
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writ  or  order  be  registered,  the  purdiaser  must  not 
complete  without  the  concurrence  of  every  person 
entitled  tliereuuder  to  any  interest  in  the  land  {q) .  And 
this  is  the  case  whether  such  writ  (r)  have  been  followed 
by  actual  delivery  in  execution  or  not,  as  the  effect  of 
the  Land  Charges  Act,  1900  (.v),  road  together  with  the 
unrepealed  provisions  of  the  Judgments  Act,  1838  (/), 
appears  to  be  that  a  judgment  shall  operate  as  a  charge 
on  the  judgment  debtor's  lands,  when  the  writ  or  order 
enforcing  it  has  been  registered  under  the  Land  Charges 
Act  of  1888  (?<),  actual  delivery  in  execution  being  no 
longer  a  condition  precedent  to  the  lien  of  a  judg- 
ment {x).  So  Crown  debts  of  the  kind  included  in  the 
Land  Charges  Act,  1900  {y),  have  the  binding  effect  on 
the  debtor's  lands  which  was  given  to  them  by  common 
law  or  early  statute  {z),  so  soon  as  a  writ  or  order  for 
the  purpose  of  enforcing  them  is  registered.  But  as  no 
charge  now  arises  in  the  case  of  Crown  debts  of  this 
kind,  or  of  judgments,  until  registration  of  the  writ  or 


commencement  of  that  Act  they  in  execution   under  an  unregis- 
ceased   to   be  charges,  unless  or  tered  writ  or  process,  the  same  is 
until  a  writ  or  an  order  to  enforce  valid  in  equity  as  against  him  : 
them    had    been    or    should    be  see  below,  p.  515. 
registered.      If     the    lands    had  {q)  See  above,  pp.  489 — 491. 
been  actually  delivered  in  execu-  (r)  An  order  appointing  a  ra- 
tion prior  to  that  Act,  it  appears  ceiver  is  of   itself  equivalent  in 
that,  by  virtue  of  sect.  3  of  the  equity  to  actual  delivery  in  exe- 
Act  (above,  p.   513),  unless  the  cution :  below,  p.  515,  n.  [e). 
land  had  been  already  sold  under  (s)  63  &  64  Vict.  c.  26,  e.  2. 
the     Judgments    Act,     1864,    it  {i)  Stat.    1    &  2    Vict.    c.   110, 
became    necessary  on  the   com-  s.  13. 

mencement  of  the  Act  of  1900  to  {u)  Stat.  51  &  52  Vict.  c.  51. 

register  the  writ  or  other  process  {x)  Under  the  Judgments  Act, 

of  execution,  and  that  in  default  1864,    no     judgment     thereafter 

of  such  registration  the  delivery  entered  up  affected  any  land  until 

in   execution   would   be  void    as  actually  delivered  in    execution, 

against  the  purchaser.     But  the  But  this  enactment  was  repealed 

purchaser  must  ascertain  that  the  by  the  Land  Charges  Act,  1900  : 

possession  of  the  land  sold  is  in  see  stats.  27  &  28  Vict.  c.  112, 

accordance  with  the  title  shown,  s.  1  ;  63  &  04  Vict.  c.  26,  s.  5  ; 

because  he    is    deemed  to  have  Wms.  Real  Prop.  266,  19th  ed. 

notice  of  the  interests  of  all  per-  (//)  See    above,    n.     '.$)  ;     and 

sons   in  occupation  thereof,   and  p.  512. 

it  may  be  held  that,  if  the  pur-  [z)  See  Wms.  Real  Prop.  278, 

chaser  have  notice  of  a  delivery  19th  ed. 
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order,  the  purchaser  will  not  be  adversely  affected  by 
notice  or  knowledge  of  any  of  these  Crown  debts 
incurred  by  or  any  judgments  against  the  vendor  or  his 
predecessors  in  title,  so  long  as  tlie  purchase  is  com- 
pleted before  such  registration  takes  place.  Debts  due 
to  the  Crown  by  simple  contract  and  not  arising  from 
the  above-mentioned  accountantships  (r/)  did  not,  under 
the  old  law,  give  rise  to  any  lien  on  the  debtor's 
lands  until  they  were  made  of  record  for  the  purpose 
of  enforcing  them  (b) ;  and  they  do  not  now  give  rise  to 
such  a  lien.  The  piux'haser  may  therefore  safely 
disregard  these  liabilities  of  the  vendor,  notwithstanding 
that  he  have  notice  of  them  ;  they  could  only  affect 
him  if  his  purchase  were  made,  not  in  good  faith,  but 
with  intent  to  defraud  the  Crown  {c).  With  regard  to 
unregistered  process  of  execution  against  lands,  it  is  to 
be  observed  that  the  same  is  made  void  only  as  against 
purchasers  for  value  {(/).  The  actual  delivery  of  any 
lands  in  execution,  under  an  unregistered  writ  of  e/egit 
or  receiving  order,  still  vests  in  the  judgment  creditor 
an  estate  by  elegit,  which  is  valid  as  against  the  judg- 
ment debtor  himself,  his  representatives  in  law  and 
assigns  by  voluntary  conveyance  (c).     It  appears  there- 


Notice  of 
judgments,  or 
Crown  debts 
of  record  or 
by  sperialty 
or  public 
accountant- 
ship. 

Crown  debts 
by  simple 
contract. 


Notice  of 
unregistered 
process  of 
execution. 


{a)  Above,  p.  511. 

{b)  B.  V.  Smith,  Wightw. 
34  ;  Casherd  v.  A.-G.,  6  Price, 
411,  473—476;  Chitty  on  the 
Prerogative  of  the  Crown,  293 — 
296;   Sug.  V.  &  P.  545. 

[c)  Sug.  V.  &  P.  545. 

[d)  Above,  p.  513. 

{c)  See  above,  p.  491.  _  The 
estate  by  elegit  vetts  in  the  judg- 
ment creditor,  in  the  case  of  exe- 
cution under  a  writ  of  elegit, 
•when  he  has  got  the  sheriff's 
return  to  the  writ,  and  in  the 
case  of  equitable  execution  by 
the  aj)pointment  of  a  receiver, 
when  the  order  for  a  receiver  is 
made.  In  the  case  of  an  elegit, 
the  sheriff  delivers  to  the  judg- 


ment   creditor     symbolical     not 
actual  possession   of    the   land  ; 
but  the   latter,  when  tenant  by 
elegit,   may,    if  the  land  were  in 
the  occupation  of  a  tenant,  dis- 
train  for   rent    subsequently  be- 
coming due  without  any  attorn- 
ment by   such  tenant.      And    if 
the  land  were  in  the  judgment 
debtor's     own     occupation,     the 
tenant  by  elegit  may  obtain  actual 
possession   thereof    by  peaceable 
entry   or    by   actit'U :     see    Hoc^x 
case,  5  Rep.  89b;    'Taylor  v.  Cole. 
3    T.    R.    292,    295  ;     Rogers    v 
Pitcher,  6  Taunt.  202,  206,  207 
Sharp  V.   Key,  8  M.  &  W.  379 
Lloyd    V.    Daiies,     2    Ex.     103 
Hughes  V.  Lumley,  4  E.  &  B.  274 
Guest  V.  Cowbridge  Ry,  Co.,  L.  R. 
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fore  that  the  actual  delivery  in  execution  under  unregis- 
tered process  of  lands  sold,  whether  made  before  or 
pending-  the  completion  of  flie  contract  for  sale,  is  an 
objection  to  the  title,  tlie  estate  sold  being  partly  vested 
in  some  person,  whom  the  vendor  has  no  right  to  direct 
to  convey  to  the  purchaser  (/)  ;  and  it  seems  by  analogy 
to  the  rule  applied  under  the  old  law  as  to  the  sale  of 
lands  already  parted  with  by  voluntary  conveyance  {g), 
that  the  vendor  could  not  enforce  the  specific  perform- 
ance of  the  contract,  upon  the  ground  that  conveyance 
to  the  purchaser  would  render  the  execution  void.  Nor 
could  the  purchaser  himself  be  advised  to  rely  upon  this 
ground  and  accept  the  title,  if  he  had  notice  of  the 
execution  ;  for  it  may  be  argued  that,  on  the  principle 
applied  in  the  case  of  unregistered  conveyances  of  lands 
in  Middlesex  or  Yorkshire  (A),  of  undocketed  judgments 
under  the  old  law  (/),  and  of  unregistered  life  annuities 
under  the  Judgments  Act,  1855  (/.),  executions  actually 
put  in  force  against  lands  under  unregistered  process 
are  valid  in  equity  as  against  purchasers  who  have 
notice   of    the   same.     Until   this    j^oiii^   be   precisely 

G  Eq.  G19  ;   Hatton  v.   llayuxod,  registration    of    the    process    of 
L.  R.  9   Ch.  '2'29,   236  ;   lie  I'ope,  execution   as  a   condition  prece- 
17   Q.  B.  D.  743,    74o,    751  ;    lie  dent   to    obtaining  an  order   for 
Anthony,  1892,  1  Ch.  4.30  ;  Johns  sale  were  repealed  by  the  Land 
V.  I'lnk,  1900,    1  Ch.  29G.     It  is  Charges  Act,  1900  (stat.  63  &  64 
submitted   that    the   case   of   Ite  Vict.  c.  26),  s.  5. 
Hobson,   S3    Ch.    D.   493,  if  well  (/)  Above,  pp.  130-132. 
decided,  which  is  doubtful,  lays           {g)  Above,  p.  375,  n.  («). 
down      no      more      than      this  :  [h)  Above,  p.  362  ;  Wins.  Real 
that   the    symbolical  delivery    of  Prop.  206,  19th  ed. 
land    by    the    sheriff    under    an  (t)   iJavis  v.  Strathmorr,  16Ves. 
elcf/it    may   be    equivalent  to    a  419;  Sug.  V.  &  P.  521. 
"seizure"    thereof    within    the           {k)  Greaves y.  ToJidd,\'^  C\\.  J). 
meaning  of   sect.   45    (2)    of   the  563.     The  language  used  in  the 
Bankruptcy   Act,    1883.     It  ap-  Judgments  Act,  1855,  is  different 
pears  that  a  judgment  creditor,  from     that    used    in    the    Land 
who  has  obtaiued  actual  delivery  Charges  Act,  1888.     But  Greaves 
in    execution    of    the   judgment  v.    Tojiehl  was  expressly  decided 
debtor's  lands  under  unregistered  on  the  principle  applied  in  con- 
process,  is  entitled  to  obtain  an  stniing  the  Middlesex  and  York- 
order  for   sale    under  the  Judg-  shire    Registry    Acts,    of    wliich 
ments  Act,   1864  (stat.   27   &   28  the   language    closely   resembles 
Vict.  c.  112),  s.  4,  as  the  words  that  of   the  Land  Charges  Act, 
in  that  enactment  which  required  1888. 
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decided,  the  purchaser  should,  it  is  conceived,  refuse  to 
complete  in  such  a  case,  except  with  the  coucurrence  of 
every  person  interested  by  virtue  of  the  execution  in 
the  land  sold  (/). 

It  will  have  been  observed  (in)  that  the  provisions  of  Orders  made 
the  Land  Charges  Acts,  1888  and  1900,  do  not  apply  ianJ^uptly''^ 
to  orders  made  by  a  Court  having  jurisdiction  in  bank-  jurisdiction, 
ruptcy  in  the  exercise  of  that  jurisdiction.  Such  orders, 
if  made  for  the  payment  of  any  sum  of  money,  or  any 
costs,  charges  or  expenses,  appear  to  have  the  effect  of 
a  judgment  («),  and  therefore  to  operate  as  a  charge  on 
the  lands  of  the  person  ordered  to  pay  (o)  :  but  all  the 
enactments  which  rendered  registration  of  the  order  or 
of  the  writ  of  execution  or  actual  delivery  in  execution 
a  condition  precedent  to  such  lien  have  been  repealed  (p). 
Such  orders  may  be  made,  for  example,  where  one  who 
has  contracted  with  a  person  afterwards  adjudged  bank- 
rupt ap23lies  in  the  bankruptcy  for  rescission  of  the 
contract  and  is  ordered  to  pay  damages  or  costs  (q). 
There  do  not  appear  to  be  any  means  of  discovering 
whether  lands  sold  are  affected  by  a  liability  of  this 
kind. 

Annuities  or  rent-charges  which  may  affect  piu'chasers  Annuities  or 
of  land  are  of  two  kinds,  those  granted  in  exercise  of 
the  ordinary  right  of  alienation  incident  to  ownership, 
and  tliose  created  under  statutory  authority,  generally 
for  the  purpose  of  securing  the  repayment  of  money 
advanced  for  the  improvement  of  land.     Of  annuities 


(l)  See  above,  pp.  489—491.  8.  13. 

(«i)  Above,  p.  511,  n.  [v).-  if)  ^^at.   C3  &  CI  Vict.  c.  26, 

(«)  See  fats  1  &  2  Vict.  c.  110,  "•  '^^^  j^^  g„     ^^^  ^^1^ 

o.   l\n     -^  ?  p'f««.i  n'f  •    !■'>  oi   an   appeal    made    by    a   cou- 

P'  TL^-J-.-  ^:,  f^"^;?   T,^''t  tractor  ^^ith  a  bankrupt  to  bank- 

(rr.   3,  24,  28)    43  (r.   1    ;  Bank-  ^^^       jurisdiction  and  dismissed 

ruptcy  Rules,  1886,  r.  9o.  ^^^^  ;^^,4^  ^^^.^^^  j^.^^  ^^,^^^^^  i^ 

(o)  Stat.    1    &    2  Vict.   c.    110,  lie  £astalj/r,  1901,  2  K.  B.  518. 
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of  the  former  kind,  those  granted  on  or  after  the  26th 
of  April,  1855,  otherwise  than  by  marriage  settlement 
or  will,  for  a  life  or  lives  or  for  any  estate  determinable 
on  a  life  or  lives,  are  required  to  be  registered,  for- 
merly in  the  Court  of  Common  Pleas  and  now  in  the 
OfRco  of  Land  Ivegistry,  in  order  to  affect  the  lands 

Notice  of  life    charged    therewith    as    against    purchasers  (r).      Life 
annuities.  ...  •      i    i      i  •  •        t  ^ 

annuities   so   required  to    be  registered  are,  however, 

valid  in  equity,  though  unregistered,  as  against  pur- 
chasers who  have  notice  of  them  (s).  Annuities  or  rent- 
charges  of  the  former  kind,  other  than  those  so  required 
to  be  registered,  of  course  take  effect  according  to  their 
nature ;  if  legal,  they  will  affect  the  lands  charged  in 
the  purchaser's  hands ;  if  equitable,  the  purchaser  will 
take  the  lands  free  from  them,  only  so  far  as  he  can 
claim  under  a  conveyance  of  the  legal  estate  made  in 
good  faith  and  for  executed  valuable  consideration 
without  notice  of  them,  and  not  otherwise  (/).  If  any 
such  rent-charges  exist,  they  ought  to  be  stated  on  the 
abstract  {ii)  :  but  if  not  so  disclosed,  they  are  not  gene- 
rally discoverable  either  by  any  search,  or  by  the 
absence  of  the  title  deeds,  as  a  person  having  a  rent 
only  is  not  entitled  to  the  custody  of  the  title  deeds  of 
the  land  charged  therewith  (,r). 

Land  charges.       With  regard  to  rent-charges  of  the  latter  kind,  those 
coming  under  the  description  of  a  land  charge  (//)  in  the 

(>•)  Stat.   18  &  19  Vict.  c.  15,  c.    141;    3    Geo.   IV.    c.    92;    7 

ss.  12,  14 ;  above,  p.  386.     An-  Geo.    IV.    c.     75.       But    these 

nuities  for   or    determinable    on  statutes    were    repealed    by  the 

any   life    or    lives,    granted    for  Act  abolishing  the  Usury  Laws  : 

valuable   consideration,   and    not  stat.  17  &  18  Vict.  c.  90. 
secured    on    lands    of    equal    or  (g)   Greaves  v.  Tofeld,  14  Ch.  D. 

greater  value  than  the  annuity,  5Q3_ 

and  belonging  to  the  grantor  for  (/)  Above,  pp.  496—498  ;   Cle- 
an estate  m  fee  or  in  tail  in  pos-  ,i,ow  v.  Gcac/i,  L.  R.  6  Ch.  147, 
session,  were  formerly  made  void  /  \  a        u  o^  ^.■, 
1         .   J.   i            1         •'                •  ,           ill)  bee  above,  pp.  86  sn.,  141. 
by    statute,    uuless    a    memorial           ^  '                     '  ^^           -'  ' 

thereof  were  duly  enrolled  in  the  (-*■)  Wms.  Real  Prop.  4G2,  13th 

Court    of    Chancery:     stats.    17       ed.  ;  579,  19th  ed. 

Geo.    III.    c.    26;   53  Geo.    III.  (y)  Stated  above,  p.  386,  n.  (/). 
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Land  Charges  Act  of  1888  (~),  and  created  after  tliat 
year,  are  void  as  against  a  purchaser  for  value  (a)  of  the 
land  charged  therewith,  unless  registered  in  the  register 
of  laud  charges  at  the  Office  of  Land  Eegistry.     And 
rent-charges  coming  under   the  same  description  and 
created  before  the  year  1889,  but  assigned  over  by  act 
infer  riros  after  the  year  1888,  are  not  recoverable  after 
the  expiration  of  one  year  from  the  first  of  such  assign- 
ments, as  against  a  purchaser  for  value  (h)  of  the  land 
charged    therewith,    unless     registered    in    the    same 
register  (c) .     As  it  may  be  contended  that  land  charges  Notice  of 
60   required  to  be   registered   are   valid   in    equity   as  i^n'dThar^cfes. 
against  purchasers  who  have  notice  of  them  {d),  pur- 
chasers cannot  be  advised  to  disregard  any  such  charges, 
though  not  registered,  of  which  they  have  notice.    Land  Land 
improvement  charges  created  by  the  authorit}'  of  statute  c^^r  "es'™^^ 
before  the  year  1889  were  not  declared  to  be  void,  as  created  before 

18S9 

against  purchasers,  if  not  registered :  but  some  of  them 
were  required  to  be  registered  and  are  discoverable  by 
search.  Thus,  charges  created  under  the  Public  Money 
Drainage  Acts  (c) ,  the  Private  Money  Drainage  Act, 
1849  (./"),  or  the  Improvement  of  Land  Act,  1864  (g), 

(z)  Stat.  51  &  52  Vict.   c.  51,  Middlesex  or  York,   were  to   Le 

s.  12.  registered  in  the   county  regis- 

(«)  Above,  p.  513,  n.  (y//)-  ter :    stat.   12  &  13  Vict.   c.  100 

(b)  Above,  p.  513,  n.  (m).  (see    ss.     10,    14),     amended    by 

(c)  Sect.  13.  19  &  20  Vict.   c.  9,  and  repealed 
{d)  See  above,  p.  516,  and  n.  (A).  by  27  &  28  Vict.  c.  111. 

(c)  These  charges  were  to  be  {{/)  These  were  to  be  made  by 
made  by  certificate  of  the  In-  absolute  order  of  the  luclosure 
closure  Commissioners,  and  to  Commissioners  creating  a  rent- 
consist  of  rent-charges  payable  charge  for  the  term  thereby  fixed, 
for  twenty-two  years:  stats.  not  exceeding  twenty-five  years : 
9  &  10  Vict.  c.  101  (see  s.  34),  stat.  27  &  28  Vict.  c.  114  (see  ss.  26, 
amended  by  10  &  11  Vict.  c.  11  ;  49),  amended  by  62  &  63  Vict. 
11  &  12  Vict.  c.  119  ;  12  &  13  r.  46,  and  extended  by  33  &  34 
Vict.  c.  100,  ss.  30,  31  (repealed  Vict.  c.  56  and  34  &  35  Vict. 
by  27  &  28  Vict.  c.  114)  ;  13  &  14  c.  84  to  the  erection,  completion 
Vict.  c.  31  ;   19  &  20  Vict.  c.  9.  or  improvement  of  limited  owners' 

(/)  These     consist     of     rent-  residences;   by  40  &  41  Vict.  c.  31 

charges  payable  for  twenty-two  to  waterworks  ;  by  45  &  46  Vict, 

years  and  granted  by  certificate  c.  38,  s.  30,  to  all  improvements 

of  the  luclosure  Commissioners,  authorised  by  tlio   Settled  Land 

and,    if    charged    on    lands    in  Act,  1882  ;  and  by  GO  &  61  Vict. 
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before  the  year  18(S9,  were  registered  against  the  name 
of  tlio  landowner  affected  thereby  at  the  office  of  the 
luclosure  Commissioners,  afterwards  styled  the  Land 
Commissioners  {//),  whose  powers  and  duties  w^ere  in  the 
year  1889  transferred  to  the  Board  of  Agriculture  (i), 
at  w^hose  office  the  search  for  such  charges  should  be 
made  (/»).  Land  improvement  charges  created  under 
the  General  Land  Drainage  and  Improvement  Com- 
pany's Act  (/),  the  Lands  Improvement  Company's 
Acts  {m),  or  the  Land  Loan  and  Enfranchisement 
Company's  Act  {»)  may  also  be  discovered  by  search  at 
the  office  of  the  Board  of  Agriculture,  as  well  as  by 
search  at  the  companies'  offices  respectively  (o) .  Charges 
under  the  Artisans'  and  Labourers'  Dwellings  Acts,  1868 
to  1882  (;;),  in  favour  of  owners  who  themselves  com- 


c.  44  to  the  supply  of  water  to  a 
rural  district.  Under  the  Act 
of  1864  (sect.  .56)  the  rent- charges 
thereby  created  were  required  to 
be  registered  in  the  Office  of 
Land  Registry  :  but  the  words 
requiring  this  were  repealed  by 
Stat.  62  &  63  Vict.  c.  46,  s.  5, 
which  also  prohibited  any  entry 
0)'  search  from  being  made  in  any 
register  kept  at  the  Office  of  Land 
Registry  under  sect.  56  of  the 
Act  of  1864,  except  under  an 
express  order  of  the  High  Court. 
This  does  not  appear  to  prohibit 
search  at  the  Office  of  the  Board 
of  Agriculture. 

(A)  Stat.  45  &  46  Vict.  c.  38, 
e.  48. 

(i)  Stat.  52  &  53  Vict.  c.  30. 
(k)  See    Elphinstone   &   Clark 
on   Searches,    109  —  112  ;    above, 
n.  iff). 

(I)  These  were  to  be  created 
by  absolute  order  of  the  Inclosure 
Commissioners:  stat.  12  &  13 
Vict.  c.  xci.  (see  s.  56)  (local  and 
personal) . 

(m)  These  were  to  be  created 
by  absolute  order  of  the  Inclosure 
Commissioners  charging  the  lands 
by  way  of  annuity  for  not  more 
than  twenty-five  years ;  and,  if 


affecting  lands  in  Middlesex  or 
Yorkshire,  were  to  be  registered 
in  the  county  register  :  stat. 
16  &  17  Vict.  c.  cliv.  (see  ss.  48, 
54),  amended  by  18  &  19  Vict, 
c.  Ixxxiv.  ;  22  &  23  Vict. 
c.  Ixxxii.  ;  and  26  &  27  Vict, 
c.  cxl.  (local  and  personal  Acts). 

{>/)  These  are  rent-charges  for 
terms  not  exceeding  twenty-five 
years  created  by  absolute  order 
of  the  Inclosure  Commissioners, 
and,  if  affecting  lauds  in  Middle- 
sex or  Yorkshire,  were  to  be 
registered  in  the  county  register  : 
stat.  23  &  24  Vict.  c.  clxix.  (see 
ss.  37,  38,  47),  amended  by  23  & 
24  Vict.  0.  cxciv.  (local  and 
personal). 

(o)  Elphinstone  &  Clark  on 
Searches,  117—119. 

{p)  These  charges  were  made 
by  order  of  the  local  authority 
charging  the  lands  with  an  an- 
nuity for  thirty  years,  and,  if 
affecting  lands  in  Middlesex  or 
Yorkshire,  were  required  to  be 
registered  in  the  county  register. 
Where  the  local  authority  them- 
selves executed  the  works,  the 
costs,  charges  and  expenses  so 
incurred  might  be  charged  on 
the  lands  by  order  of  the  Court 
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pleted  the  works  required  under  the  Acts  by  the  local 
authority,  had  to  be  recorded  and  may  be  discovered  by 
seareli  at  the  office  of  the  Clerk  of  the  Peace  for  the 
county  in  which  the  lands  affected  lie ;  where  also  may 
be  found  evidence  of  any  charges  created  under  the 
Landowners  Drainage  and  Improvement  Company's 
Act  {(])  and  the  Landowners  West  of  England  and 
South  Wales  Land  Drainage  Company's  Act  {>•). 
Charges  under  the  Sewers  Amendment  Act,  1838  (.s), 
will  be  found  registered  in  the  Court  of  Sewers,  if  any, 
for  the  district ;  or  if  made  by  a  drainage  board  con- 
stituted under  the  Land  Drainage  Act,  18tjl  [t),  at  the 
office  of  the  Board  («).  lient-charges  granted  under  the 
Public  Health  Act,  1875  (j^'),for  securing  the  repayment 
of  money  advanced  for  private  improvement  expenses, 
are  required  to  be  registered  and  may  be  discovere  i  by 
search  at  the  office  of  the  local  authority.  There  are 
also  some  cases  iii  which  charges  authorised  by  Local 
Improvement  Acts  are  required  to  be  registered  {>/). 

Amongst  land  improvement  rent-charges  which  did  Land 

improvement 


charores  not 


of    Quarter  Sessions  :    see  stats.  by  instalments  over  a  period  not 

31   &   32  Vict.  c.  130  (see  ss.   19,  exceeding   fourteen  years:    stat. 

25—30)  ;    38   &  39   Vict.  c.   36  ;  3  &  -1  Will.  IV.  c.  22  (see  s.  41). 

42  &  43  Vict.  cc.  63  and  64  ;  43  h)  gtat.  24   &   25  Vict.  c.  133, 

Vict.  o.  8  ;   45   &  46  Vict.  c.  54  ;  g.  67. 

all  repealed  by  the  Housintf  of  /  \  t^i   i  •     4.            c     ry^     ^ 

i.1,      i\r    1  •        /-»!             A    ..     ?onn  (")  iilphmstone    &    Clark    on 

the    Workino-  Classes  Act,    1890  o        v.        11.    11- 

,  ^   ,     -.,    1.    ^.   T7-  J.          "..N  bearches,  114,  ILj. 

(stat.  oS  &  u4  Vict.   c.    <U)  :  see  ' 

s.-.  36,  37,  as  to  charging-  orders  (■«')  These  are  granted  by  the 
in  favour  of  owners  completing  local  authority  by  way  of  rent- 
works  themselves,  which  are  to  charge  for  a  term  not  exceeding 
be  registered  in  Middlesex  or  thirty  years  :  stat.  38  &  39  Vict. 
Yorkshire  in  the  (ounty  register.  c.  5o,  ss.  240,  241. 

(7)  Stat.  10  &  11  Vict.  c.  ccxii.  (1/)  As  those  created  under  the 

{)•)  Stat.  11  &  12  Vict.  c.  cxlii.  ;  Improvement  of  Buildings  Act, 

this  company  was  ordered  to   be  1860   (c.    cxxix.),  as  to  lands  ia 

wound  up  in  1874:  see  Laiidoioiers  Middlesex,  the  Bradford  Water- 

Westnf h>i[/h(n(l,^-c.Co.\.Ashford,  works    and    Improvement     Act, 

16  Ch.  D.  411,  424  ;  Elphinstone  1875  (c.  Ixxx.),  and  the  Leeds  Im- 

&  Clark  on  Searches,  119,  120.  provement  Act,  1877  (c.  clxxviii.), 

(•s)  These  are  made  by  a  decree  where  registration  in  the  county 

or    Ordinance    of   the    Commis-  register  is  required ;  Elphinstone 

sioners  of  Sewers  and  are  payable  &  Clark  on  Searches,  121,  123. 
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requiring         not  before  the  year  1880  require  any  rogistration  of  any 
before^'i889.      kind,  are  those  created  under  stat.  8  &  0  Vict.  c.  5G  (s). 
Various  local  xVcts  have  also  authorised  the  creation  of 
rent-charges  to  repay  money   advanced   for   improve- 
ments, without  the  requirement  of  registration  («). 

Statutory  Besides  the  land   improvement  chargres  payahle   by 

charges  on  .  .  o        i.    •/  ./ 

laud  of  a  prin-  "^v^y  of  terminable  annuity,  there  are  other  statutory 
cipal  sum,  not  eharges  on  land  of  some  principal  sum  not  so  payable ; 
way  of  and  these  were  not  required  to  be  registered.     Among 

anuui  y.  ^^^^-^  charges  are  those  given  by  the  Public  Health  Act, 

1875  {h),  to  secure  the  repayment  with  interest  of  the 
amount  of  the  expenses  incurred  by  any  local  authority 
under  the  Act  {(■),  for  the  repayment  whereof  the  owner 
of  the  premises,  for  or  in  respect  of  which  the  expenses 
were  incurred,  is  made  liable  either  under  the  Act  or  by 
agreement  with  the  local  authority.  Similar  charges 
have  been  created  by  various  local  Acts,  sometimes  by 
express  words,  sometimes  impliedly,  as  by  giving  power 
to  distrain  for  the  amount  due  (d).  The  charge  given 
under  the  Agricultural  Holdings  (England)  Act, 
1883  (c),  to  a  landlord  who  has  paid  to  a  tenant  com- 
pensation under  that  Act,  also  required  no  registration. 

What  are  laud       It  appears  that  all  the  land  improvement  rent-charges 

c/ifd-ffcs created  ,     ,      „  ,  i  ooo      i  ji      •      i  n  ,^ 

after  1888         createa  atter  the  year  1888,  at  the  instance  of  the  owners 

of  the  land  under  any  of  the  above-mentioned  Acts, 

come  within  the  description  of  land  charges  contained 

(z)  Enabling  the  repayment,  by  s.  257:   see  Corp)i.  of  Birhibnjham 

instalments   extending   over   not  v.  Bn/.cr,  \7  Gh.D.  182:  lie  Jicttes- 

more  than  twenty-five  years,  of  worth  and  Richer,  37  Ch.  D.  535  ; 

moneys  exjjonded  in  the  improve-  lie  S)i/ifh\s  Settled  Entatcs,  1901,  1 

ment    of    settled    estates    to    be  Ch.  689:  above,  pp.  14'2,  455.  ' 
charged  thereon  with  the  sanction  {(■)  As  in  sewering,  paving  or 

of  the  Court  of    Chancery  ;  but  lighting    private     streets    rmder 

apparently   seldom   resorted   to:  sect.  150  of  the  Act. 
Elphinstone  &  Clark  on  Searches,  [d]  Sue  Elphinstone  &  Clark  on 

115.  Searches,  121  sq.  ;  above,  pp.  142, 

[a)  See  Elphinstone  &  Clark  on  455,  466. 
Searches,  121  sq.  {e)  Stat.   46   &  47  Vict.   c.   61, 

(*)  Stat.  38  &  39  Vict.   c.  55,  ss.  29—32. 
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in  the  Land  Charges  Act  of  1888  (/),  and  must  be 
registered  accordingly  in  order  to  be  effectual  as  against 
a  pui'chaser  for  value  of  the  land  charged.  So,  it  seems, 
must  any  other  land  improvement  charge  effected  under 
the  same  Acts  at  the  instance  of  the  owner  of  the  land, 
but  not  payable  by  way  of  annuity  (g)  ;  likewise  the 
above-mentioned  charge  given  by  the  Agricultm-al 
Holdings  (England)  Act,  1833  {//).  But  it  has  been 
held  that  the  charges  given  by  sect.  257  of  the  Public 
Health  Act,  1875  (/),  aud  similar  charges  imposed  by 
statute  on  lands  against  their  owner's  will  (/.•),  are  not 
land  charges  within  the  meaning  of  the  Land  Charges 
Act  of  1888  (/),  and  do  not,  since  that  Act,  require  to 
be  registered  (m).  A  charge  similar  to  that  given  by 
sect.  257  of  the  Public  Health  Act,  1875  (/),  was  autho- 
rised by  the  Private  Street  Works  Act,  1892  (»)  :  but  a 
register  of  these  charges  is  required  to  be  kept  by  the 
urban  authority. 

With  regard  to  the  other  matters  above  referred  to  (o)  Lispendem. 
in  enumerating  the  objects    of   searches : — Under  the 
Judgments  Act,  1839   (p),  no  lis  pendens  shall  bind  a 
purchaser  or  mortgagee  without  express  notice  thereof 


(/)  Above,  pp.  386,  n.  (/),  518.  Agricultural  Holdings  (England) 

It   is   conceived  that  where   the  Act,    1883,   is   declared   to    be   a 

charges  are  created  by  order  or  land  charge  within  the  meaning 

certificate  of  the  Inclosure  Com-  of  the  Land  Charges  Act  of  1888 

mifsioners,  Land  Commissioners,  and    required    to    be    registered 

or  Board  of  Agriculture  or  other  accordingly, 

body, given understatutoryautho-  (n  Above    p.  522. 

rity,  they  are  not  charged  by  deed  ,^.>   ^^^^J     "     \^.^    ^.^ 

within  the  meaning  of  sect.  4  of  ^  '               '  ^'^'       "' 

the    Land    Charges   Act,    1888,  (0  Above,  p.  386,  and  n.  (/). 

though  such  order  or  certificate  (m)    li.     v.      Vice-Iiegislrar     of 

be   directed   to    be   made    under  Office  of  Land  RcfjUtry,  24  Q.  B. 

hand  and  seal :  see  above,  pp.  519  D.  178. 

—521.  («)  Stat.  55  &  56  Vict.  c.  57, 

((])  See  R.  V.  Vice- Registrar  of  s.  13  ;    Stock  v.   Mcak'ui,   1900,    1 

Office  of  Land  Registry,  24  Q.  B.  Ch.  683  ;  above,  pp.  142,  455. 

D.  178.  (o)  Above,  p.  511. 

(/()  Above,  p.  386,  n.  (/).     By  {p)  Stats.   2   &  3  Vict.   c.    11, 

Stat.  53  &  54  Vict.  c.  57,  s.  3,  a  s.  7.  ;  42  &  43  Vict.  c.  78  ;  R.  S.  C. 

charge    under    sect.    31    of    the  1883,  Order  61  ;  above,  p.  512. 
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unless  registered  auJ  re-registered  every  five  years  in 
the  Office  of  Land  Registry.  Tlie  purchaser  should 
therefore  search  the  register  of  pending  suits  for  the 
last  five  years  to  find  out  if  any  legal  proceedings 
affecting  the  property  sold  are  entered  therein.  And 
as  he  will  he  bound  by  the  result  of  any  action  at  law 
or  in  equity  affecting  the  property  sold,  which  is  so 
registered,  or  of  which,  though  not  so  registered,  he  has 
exp/r.s.s  notice  (q),  he  should,  if  any  such  action  be  pro- 
ceeding, refuse  to  complete  without  the  concurrence  of 
all  persons  asserting  therein  any  apparently  well-founded 
claim  on  the  property.  It  should  be  noted,  however, 
that  registration  or  express  notice  of  a  Ha  pendots  against 
the  vendor  is  not  necessarily  notice  of  an  incumbrance 
on  the  land  sold,  for  the  suit  in  question  may  not  affect 
the  laud  (/•) .  It  is  merely  notice  of  a  claim,  and  makes 
it  necessary  for  the  purchaser  to  inquire  into  the  nature 
of  the  claim.  And  if  the  claim  sought  to  be  enforced 
be  such  as  would  create  no  charge  on  the  land  sold,  the 
purchaser  cannot  refuse  to  complete  the  contract  {s). 
Lands  in  Where  the  land  sold  is  situate  in  either  of  the  counties 

Lancashire  or  palatine    of    Lancaster    and    Dm'ham,   the    index    of 
Durham.  ... 

pending  suits  in  the  Palatine  Courts  (;')  must  also  be 
searched  {u). 

Bankruptcy.  Searches  in  bankruptcy  are  of  course  made  to  discover 
if  the  title  to  the  lands  sold  has  been  affected  by  reason 
of  their  vesting  under  bankruptcy  proceedings  against 
the  vendor  or  some  former  owner,  either  in  the  trustee  ' 
in  the  bankruptcy  or  in  the  trustee  appointed  to  carry 
out  a  composition  or  scheme  of  arrangement  approved 

Deeds  of  by  the  Court  (.r).     By  the  Deeds  of  Arrangement  Act, 


arrans'ement. 


(q)  Co.  Litt.   344  b;  Anon.,   1  6l.'i. 

Vern.  318;  Hicrnv.  Mill,  13Ves.  (0  fee  Wms.   Real  Trop.  270 

111,  120  ;  Bellamy  v.  Salnne,  1  De  and  n.  {}j). 

G.  &  J.566;  i'nccv.  Prjw,  35Ch.  («)  Slat.  18  &   19  Vict.  c.  15, 

D.  297.  s.  3. 

(r)  See  above,  p.  185.  {x)  See  above,    pp.  479 — 483  ; 

(.v)  Bull  V.  Huichcns,  32  Beav.  stats.  46  &  47  Vict.  c.  52,  s.  44  ; 
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1887  (//),  any  of  the  following  instruments  made  in 
respect  of  the  affairs  of  a  debtor  for  the  benefit  of  his 
creditors  generally  (otherwise  than  in  pursuance  of  the 
bankruptcy  law  for  the  time  being  in  force)  shall  be 
void,  unless  registered  in  the  Central  Office  of  the 
Supreme  Court  (:;)  within  seven  days  after  the  first 
execution  thereof  by  the  debtor  or  any  creditor  {a),  and 
unless  stamjDed  in  accordance  with  the  Act;  that  is  to 
say,  an  assignment  of  property,  or  deed  of  or  agreement 
for  a  composition,  deed  of  inspectorsliip,  letter  of  licence, 
and  any  agreement  or  instrument  entered  into  for  the 
purpose  of  carrying  on,  winding  up,  or  disposing  of  a 
debtor's  business  with  a  view  to  the  payment  of  his 
debts.  And  by  the  Land  Charges  Act  of  1888  (A), 
everj^  such  deed  of  arrangement,  whether  made  before 
or  after  the  commencement  of  that  Act,  shall  be  void  as 
against  a  person  becoming  after  the  year  1888  a  pur- 
chaser for  value  [r)  of  any  land  comprised  therein  or 
affected  thereby,  unless  registered  in  the  Office  of  Land 
Registry.  Search  in  bankruptcy  and  for  deeds  of 
arrangement  should  never  be  omitted  where  it  is  known 
or  there  is  reason  to  suspect  that  the  vendor  or  any 
former  owner  is  or  has  been  in  embarrassed  circum- 
stances ('■/)  ;  and  having  regard  to  the  difficulties  occa- 


53  &  54  Vict.  e.  71,  s.  3  (16,   17).  te»,  Ex  parte  Milnc,  22  Q.  B.  D. 

An  order  of  adjudication  in  bank-  685.     Instruments    execiited  out 

ruptcy    does   not    require   to   be  of  England  or   Ireland   may  be 

registered  in  Middlesex  in  order  posted    ■within    one    week    after 

to  pass  the  lands  there  situate  to  execution,  and  registered  within 

the  trustee  :  lie  Cftlco/t  find  Ellin's  seven   days    after  arrival   in  the 

Conirart,  1898,  2  Ch.  460.  ordinary    course    of    post  :     see 

(y)  Stat.  50   &  51  Vict.  c.  57,  stat.  50  &  51  Vict.  c.  57,  s.  5. 

amended  as  to  Ireland  by  53  &  5t  {b)  Stat.  51    &  52  Vict.  c.    51, 

Vict.  c.  24  ;  see  rule  thereunder,  ss.  2,  4,  7 — 9.     Such  a  deed  need 

W.  N.  7  July,  1888.  not,    since    the    passiug    of    the 

(z)  In    Ireland    the    place    of  Land     Charges    Act,     1900,    be 
registration  is  the  Bills  of   Sale  registered  in   the  Middlesex  Re- 
Office     of      the     King's     Bench  gistry  :  stat.  63  &  64  Vict.  c.  26, 
Division  :    stat.    50    »&    51    Vict.  s.  4. 
c.  57,  8.  8.  (c)  Above,  p.  513,  n.  (/«). 

(a)  Others    may    execute    the  {(i)  See  Cooper  v.  Stephenson,  16 

deed  after  registration:   Re  Bat-  Jur.  424,  21  L.  J.  Q.  B.  292. 
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sionetl  where  banki'uptcy  j)roceedings  have  taken  place 

unknown  (e),  it  appears  desirable  to  search  in  bankruptcy 

on  every  sale.     And  the  same  remark  applies  to  search- 

Disentaihng     i^a  for  deeds  of  arrano^ement.     Search  for  disentailinff 
assurances.  .  . 

assurances  is  only  necessary  where  the  title  depends  on 

the  fact  of  some  estate  tail,  vested  in  a  person  of  full 
Deeds  age,  iiof  having  been  barred.     It  is  only  requisite  to 

ledgedi.  search  for  certificates  of  the  acknowledgment  of  deeds 

by  married  women  where  title  is  made  through  some 
married  woman  entitled  to  the  land  sold  at  common 
law,  and  there  is  reason  to  sujjpose  that  some  disposi- 
tion, inconsistent  with  the  abstracted  title,  has  been 
made  by  her  before  the  year  1883  by  deed  acknow- 
ledged (_/')  and  has  been  suppressed  (r/) .  Both  these 
searches  are  now  made,  as  to  assurances  under  the  Fines 
and  Recoveries  Act,  183-3  {//),  at  the  Central  Office  of 
the  Supreme  Court  (?) ;  whilst  the  records  of  fines  and 
recoveries  are  preserved  in  the  Public  Record  Office  (/.). 
The  object  of  searching,  on  the  sale  of  unregistered 
land,  in  such  of  the  registers  established  by  the  Land 
Transfer  Acts,  1875  and  1897  {ni),  as  are  open  to  public 
inspection,  is  to  discover  whether  the  title  to  the  land 
sold  has  been  or  is  about  to  be  registered  under  those 
Acts.  This  may  be  ascertained  at  the  Office  of  Land 
Registry  by  inspection  of  the  index  map  and  search  in 
the  list  of  pending  applications  kept  there.  Such  in- 
spection and  search  should  certainly  be  made  on  every 
sale  of  unregistered  land  situate  in  a  district  where 
registration  of  title  is  compulsory  on  sale  (h)  ;  and, 
having  regard  to  the  effect  of  registration  under  these 

(e)  See  the  cases  cited  above,  R.  S.  C.  1883,  Order  61,  r.  9. 

pp.  483,  484,  nn.  (u),  {g).  [Ic)  Established  by  stat.  1  &  2 

(/)  See   Stat.    45    &    46   Vict.  '^i'^t-  c.  92. 

c.   39,  8.    7  ;  Wms.  Real  Prop.  («')  Stats.  38  &  39  Vict.  c.  87 ; 

304  and  n.  (e),  19th  ed.  CO    &    61    Vict.    c.    65;    Land 

/NIT.    \  \t    h  -d    kpq  Transfer   Rules    (1898)    12,    14  ; 

(^)  1  Dart,  V.  &  P.  568.  ^,^^      ^^^^    p^^        U,     647 

(70  Stat.  3  &  4  WiU.  IV.  c.  74.       igth  gd.  ±  '  » 

(J)  Stat.  42  &  43  Vict.  c.   78  ;  (w)  Above,  p.  369. 
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Acts  in  extinguisbing  title  (a),  it  is  uo  doubt  a  prudent 

precaution  to  take  on  any  sale.     But  until  voluntary 

registration  of  title  becomes  more  common  tban  it  bas 

bitlierto  been,  tbe  risk  practically  run  in  omitting  tbis 

searcb  will  not  be  great.     If  it  sbould  be  found  tbat  tbe 

title  to  tbe  land  sold  bas  been  registered,  tbe  purcbaser 

must  of  course  take  tbe  steps  requisite  on  a  purcbase  of 

registered  land  to   acquire  a  transfer  of  tbe  estate  to 

bimself.     Tbe  object  and   necessity   of  searcb   in   tbe  Search  in 

Middlesex  and  Yorksbire  Registries  on  tbe  purcbase  of  S^hirr""^ 

lands  situate  in  tbose  counties  sufficiently  appears  from  Registries. 

wbat  bas  been  said  above  concerniDg  sucb  sales  (q).    Tbe 

Court  Rolls  sbould  be  searcbed  on  tbe  sale  of  copy-  Copyholds. 

bolds  (;•)  for  similar  reasons. 

It   appears,   tben,  tbat   tbe   searcbes  wbicb   sbould  What  searches 

usuall}'   be   made   on   tbe   purcbase   of  land   are    tbe  be  made, 
following : — 

1.  In   tbe   Office   of  Land   Registry  for   writs  and  i.  Writs  and 

orders  affecting  land  registered  or  re-registered  ing  land, 
witbin  tbe  last  five  years  {s). 

2.  In  tbe  same  office  for  any  /is  pendens  registered  or  2.  Hsjiendens. 

re-registered  witbin  tbe  last  five  years  (/).  And 
wbere  tbe  lands  sold  are  situate  in  Lancasbire 
or  Durbam,  for  lis  pendens  so  registered  or  re- 
registered in  tbe  Lancaster  or  Durbam  Court  of 
Cbancery  («). 

3.  In  tbe  Office  of  Land  Registry  for  registered  life  3.  Life 

...       /   s  annuities, 

annuities  (.r). 

4.  If  tbere  is  reason  to  suspect  tbat  tbe  vendor  or  4.  Bauk- 

some  former  owner  is  or  bas  been  in  embarrassed  ^^^  ^^' 
circumstances,  tben  certainly,  but  advisably  on 
every    sale,   for    adjudications   of    bankruptcy, 


(o)  See  Wms.  Real  Prop.  622—  (s)  Ahove,  pp.  511—517. 

627,  19th  ed.  (t)   Above,  p.  523. 

Iq)   Above,  pp.  362  sq.  {«)  Above,  p.  524. 

(»•)  Above,  p.  348.  (x)   Above,  p.  618. 
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5.  Deeds  of 
arranorement. 


6.  For  regis- 
tration of 
title. 


7.  Land 
charges. 


8.  Middlesex 
or  Yorkshire 
Register. 


receiving  orders,  schemes  of  arrangement,  and 
compositions  under  the  Bankruptcy  Act, 
1883  (//) ;  and  where  it  is  necessary  to  go 
back  so  far,  for  adjudications  or  liquidations 
by  arrangement  under  the  Bankruptcy'  Act, 
1869  (z),  or  any  previous  Bankruptcy  Act  {a), 
or  for  insolvency  (A) .  These  searches  are  made 
in  the  registers  kept  at  tlie  Bankruptcy  Court  in 
London  (r).  Eeeeiving  orders  and  adjudications 
are  required  to  be  advertised  in  the  London 
Gazette  {d). 

5.  In  the  same  circumstances,  but  advisably  on  every 

sale,  at  the  Office  of  Land  Registry  for  deeds  of 
arrangement  registered  there  (e). 

6.  On  sale  of  land  situate  in  a  district  "where  regis- 

tration of  title  is  compulsory  on  sale,  but  as  a 
prudent  precaution  (though  perhaps  the  caution 
is  excessive)  on  every  sale,  at  the  Office  of  Land 
Registry  in  the  index  map  and  list  of  pending 
applications  (/). 

7.  On  sale  of  land  which  is  or  has  witliin  the  last 

twenty-five  years  been  agricultural  land  (g),  or 
may  otherwise  be  subject  to  some  land  improve- 
ment charge  (//) ,  in  the  Office  of  Land  Registry 
for  land  charges  registered  there  (/),  and  also, 
until  by  the  effluxion  of  time  land  charges  created 
prior  to  the  year  1889  must  have  ceased  to  affect 
lands,  for  land  charges  so  created  and  registered 
elsewhere  (/.•). 

8.  On   purchase   of   land    situate   in   Middlesex    or 


(«/)  Above,  p.  524. 
(z)  Stat.  32  &  33  Vict.  c.  71. 
{a)  See  Wms.  Pers.  Prop.  227, 
230,  243,  n.  {d),  loth  ed. 

(b)  Ibid.  265  ;  Wms.  Real  Prop. 
272,  19th  ed. 

(c)  Elphinstone  and  Clark   on 
Searches,  98,  100,  101. 


{d)  Stat.  46  &  47  Vict.  c.  52, 
ss.  13,  20  (2),  132. 
(e)  Above,  p.  525. 
(/)  Above,  p.  52G. 
(y)  See  above,  pp.  142,  518-523. 
[h)  See  above,  pp.  518 — 523. 
(()  Above,  pp.  518,  519. 
(k)  Above,  pp.  519—521, 
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Yorkshire,  in  the  county  register  for  any  regis- 
tered assurance  affecting  the  land  (/). 

9.  On  piu"chase  of  copyholds,  in  the  Court  Rolls,  for  9-  Court 

any  enrolled  assurance  affecting  the  land  pur- 
chased {)ii) . 

10.  On  the  purchase  of  land  from  a  company  regis-  lO-  Oi^  put- 
tered under  the  Companies  Act,  1862,  and  the  from  a  com- 
Acts  amending  the  same,  at   the  office  of  the  P^^J"- 
Registrar   of   Joint    Stock   Companies    in    the 
register  estabUshed  there  by  the  Companies  Act, 

1900  {n),  of  the  mortgages  and  charges  created 
after  that  year  by  any  company  for  the  purposes 
therein  mentioned. 
Where  a  limited  company  is  the  vendor  the  purchaser 
should  also  recjuire  and  make  inspection  of  the  com-  • 
pany's  register  of  all  mortgages  and  charges  sjoecifically 
affecting  its  property  (o).  And,  as  under  the  Companies 
Act,  1862  (p),  where  any  company  is  being  wound  up 
by  the  Court  or  under  the  supervision  of  the  Court,  all 
dispositions  of  the  company's  property  made  between 
the  commencement  of  the  winding  up  (q)  and  the  order 


(l)  Above,  p.  627.  see   Me   Harrogate   Entates,    Ltd., 

(;«)  Above,  p.  527.  1903,  1  Ch.  498. 

(«)  Stat.  63  &  64  Vict.  c.  48,  (o)  Required  to  be  kept  by  stat. 

8.    14,   whereby  every  mortgage  25  &  26  Vict.  c.    89,    s.    43,   and 

or  charge  created  by  a  company  open  to  the  inspection  of  credi- 

after  the  commencement  of   the  tors  and  members  of  the  company 

Act  (1)  for  the  purpose  of  secur-  only.     Non- registration  does  not 

ing  any  issue  of  debentures,  or  avoid    the    charge  :     Wright    v. 

(2)    on    uncalled    capital    of    the  Horton,  12  A.  C.  371. 

company,  or  (3)  by  an  instrument  {p)  Stat.  25   &  26  Vict.  c.  89, 

which,  if  executed  by  an  indi-  s.  153. 

vidua],  would  require  registration  [q)  This   is,   on  a  winding-up 

as  a  bill  of  sale,  or  (4)  as  a  float-  by  the   Court,    the   time  of   the 

ing  charge  on  the  undertaking  or  presentation  of  the  petition  for 

property  of  the  company,  shall,  winding-up :  sect.  85  ;  and  on  a 

so    far  as    any  security   on   the  winding-up  under  the  supervision 

company's    property    or    under-  of    the   Court,    the  time  of   the 

taking  is   thereby  conferred,   be  passing  of  the  resolution  autho- 

void  against   the  liquidator  and  rising  the  winding-up:  sect.  130; 

any    creditor    of    the    company,  Weston's  Case,  L.   R.   4  Ch.  20  ; 

unless  registered  as  therein  re-  Re  Dry  Docks  Corpn.,  39  Ch.  D. 

quired  within   twenty-one  days  306 ;    He    West   Cumberland  Iron 

after  the  date  of   its  creation:  Co.,  40  Ch.  D.  361. 

w.  34 
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for  winding-up  are  void,  a  purchaser  of  land  from  a 
company  should,  where  there  is  any  reason  to  suspect 
the  position  of  the  company,  search  in  the  London 
Gazette  for  advertisements  of  winding-up  petitions  (r). 

This  exhausts  the  list  of  searches,  which  ought  usually 
to  be  made ;  but  it  will  be  observed  that  of  these  the 
first  three  only  are  unquestionably  necessary  on  every 
sale ;  though  Nos.  4  and  5  are  very  desirable  and  No.  (3 
is  perhaps  advisable  apart  from  the  special  circumstances 
which  make  them  absolutely  requisite.  Nos.  7,  8,  9,  and 
10  need  only  be  undertaken  on  the  purchase  of  the  par- 
ticular kind  of  property  which  can  be  affected  by  the 
registered  incumbrances  so  to  be  searched  for.  Search 
for  disentailing  assurances  or  certificates  of  the  acknow- 
ledgment of  deeds  by  married  women  is  only  necessary 
in  the  special  circumstances  above  mentioned  (s) . 


Against  what 
names 
searches 
should  be 
made. 


It  is  not  the  practice  to  direct  any  search  to  be  made 
in  respect  of  the  above  particulars  against  the  names  of 
persons  entitled  previously  to  the  date  of  the  last  pur- 
chase deed,  as  it  is  assumed  that  all  necessary  searches 
were  made  on  the  occasion  of  the  last  purchase  [t] .  But 
search  should  be  made  against  the  names  of  all  persons 
appearing  by  the  abstract  to  have  been  entitled  to  the 
land  sold  since  the  date  of  the  last  purchase  deed  for 
any  estate  or  interest  which  might  be  adversely  affected 


(»•)  1  Dart,  V.  &  P.  566. 

.(«)  Above,  p.  526. 

(<)  On  this  point  the  testimony 
of  Mr.  Jonhua  Williams  is  ex- 
press: Wms.  Real  irop.  357,  Ist 
ed.,  465,  13th  ed.  And  the  same 
rule  is  laid  down  in  Elphiustone 
&  Clark  on  Searches,  144,  148, 
149.  Mr.  Dart,  however,  stated 
that  searches  in  the  Middlesex 
and  Yorkshire  Registries  and  in 
the  Court  Rolls  should  extend 
over  the  whole  period  covered  by 


the  abstract :  1  Dart,  V.  &  P. 
497,  5th  ed.  ;  567,  6th  ed.  The 
statement  in  1  Dart,  V.  &  P.  560, 
6th  ed.,  that  it  is  not  the  practice 
to  go  further  back,  in  searching, 
than  the  last  mortgagee  or  pur- 
chaser for  value  does  not  apjiear 
in  the  5th  ed.  (p.  560),  and  in  the 
statement  of  the  editors  only. 
The  same  statement  as  to  the 
practice  is,  however,  made  in 
Wolstenholme's  Conveyancing 
and  Settled  Land  Acts,  196, 
8th  ed. 
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by  any  of  the  incumbrances  to  be  discovered  by  the 
search.     Thus  the  search  for  writs  and  orders  affecting 
land  and  lis  pendens  should  be  made  against  the  names 
of  trustees  or  mortgagees  as  well  as  beneficial  owners ; 
for  a  writ,  order,  or  suit  affecting  the  land  sold  may  well 
have  been  issued,  made,  or  instituted  against  a  trustee  or 
mortgagee,  although  the  judgment  or  Crown  debts  of 
a  trustee  {ii)  or  of   a  mortgagee,  who   has  been   paid 
off  (.r),  cannot  affect  the  trust  or  mortgaged  property. 
The  same  search  should  also  be  made  against  the  names 
of  persons  entitled  to  a  general  power  of  appointment 
over   the   land   sold    or   to    any  vested   or   contingent 
remainder  or  any  executory  interest  therein,  if  the  title 
depend  on  any  exercise  or  release  of  the  power  or  any 
release  or  conveyance  of  the  remainder  or  executory 
interest.     For  under  the  Judgments  Act,  1838,  and  the 
Land  Charges  Act,  1900,  lands  over  which  a  man  has  a 
general  power  of  appointment  may  be  taken  under  the 
writ  of  elegit  in  execution  of  a  judgment  against  him, 
and  the  judgment  is  a  charge  on  the  lands  when  the 
writ  or  order  for  enforcing  it  has  been  registered  (?/) . 
Under  the  same  Acts  (y),  too,  a  judgment  is  a  charge  on 
all  lands  to  which  the  judgment  debtor  is  entitled  for 
any  estate  or  interest  at  law  or  in  equity,  whether  in 
possession,  reversion,  remainder,  or  expectancy,  so  soon 
as  a  writ  or  order  for  enforcing  the  same  has  been  regis- 
tered (s).  And,  although  no  freehold  estate  in  reversion 
or  remainder,  not  being  merely  expectant  on  a  lease  for 
years  {a),  can  be  taken  in  execution  under  a  writ  of 
elegit  {b),  it  appears  that  an  order  for  the  appointment 


(m)  Finch\.  Winchilsea,  1  P.  W.  s.  2  (1)  ;  Wms.  Real  Prop.  371, 

277,  282  ;    Whitivorth  v.  Gaugain,  19th  ed. 
1  Ph.  728.  (2)  See  Wms.  Real  Prop.  407, 

[x)  Stat.  18  &   19  Vict.   c.  15,  19th  ed. 
8.  11  ;  Greaves -v.  Wilson,  25  Bear.  (a)  Mayor  of  Poole  v.  Whitt,  16 

434;     Wms.    Real    Prop.     551,  M.  &  W.  571. 
19th  ed.  [b)  Re  South,  L.  R.  9  Ch.  369  ; 

{y)  Stats.   1   &   2  Vict.  c.   110,  IIuod-Barrs  v.  Cathcart,   1895,   2 

88.  11,  13  ;  63  &  64  Vict.  c.  26,  Ch.  411. 

34(2) 
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of  a  receiver  may  be  made  in  respect  of  such  an  interest, 
and  that  such  an  order,  though  not  equivalent  to  actual 
delivery  in  execution,  may  nevertheless  be  an  order 
made  for  enforcing  the  judgment,  and  so  may  be  suffi- 
cient, if  duly  registered,  to  give  rise  to  the  statutory 
charge  {<■).  This  point,  however,  is  open  to  question 
and  has  not  yet  been  decided  (d),  but  until  it  be,  it  is 
advisable  to  make  the  search  suggested.  Life  annuities 
are  generally  searched  for  against  the  names  of  bene- 
ficial owners  only :  though  a  trustee  might  also  create 
such  charges  valid  at  law,  where  the  trust  is  not  dis- 
closed by  the  title  deeds.  It  is  of  course  unnecessary 
to  search  in  bankruptcy  against  the  names  of  trustees 
who  have  no  beneficial  interest,  as  their  estates  are  not 
affected  thereby  (c),  but  mortgagees'  estates  are  divested 
on  their  bankruptcy.  Land  charges  registered  under 
the  Land  Charges  Act,  1888  (/),  are  entered,  in  the 
case  of  freeholds,  in  the  name  of  the  person  beneficially 
entitled  to  the  first  estate  of  freehold  at  the  time  of  the 
creation  of  the  land  charge,  and  in  the  case  of  copyholds, 
in  the  name  of  the  tenant  on  the  Court  Rolls  at  the  time 
of  the  creation  of  the  charge  ;  and  they  must  be  searched 
for  against  such  names.  Land  improvement  charges 
created  before  the  year  1889  must  be  searched  for  against 
the  name  of  the  landowner  at  whose  instance  they  were 

(c)  Be  Harrison  and  Bottomhy,  to  the  attachment  of  the  charge 

1899,  1  Ch.  465,  471.  given  by  sect.   13  of  the  Judg- 

{d)  The     jurisdiction     of    the  ments  Act,  1838 ;  but  the  prin- 

Court  to  make  an  order  for  the  ciples    laid   down    in    Holmes   v. 

appointment  of  a  receiver  in  re-  Millagc,  1893,  1  Q.  B.  551,  seem 

spect    of    a    judgment   debtor's  opposed  to  any  such  jurisdiction, 
legal    or    equitable     estates     in  [e]  Stat.   46  &  47  Vict.  c.  62, 

reversion    or   remainder   in   land  ss.  20,  44,  168. 
may  be  supported  by  the  decision  (/)  Stat.  51  &  52  Vict.  c.  51, 

in  Tyrrclly.  Painto)i,  1895,  1  Q.  B.  s.  10,   providing  also  that  where 

202,    and  the  dicta  of   Lindley,  the  person,  on  whose  application 

M.R.,   in   Re  Harrison  and  Bot-  the  land  charge  was  created,  was 

tomley,  1899,  1  Ch.  465,  471,  and  beneficially  entitled  to  a  lease  for 

by  the  consideration  that  under  lives  or  life  at  a  rent  or  to  a  term 

the    Land    Charges    Act,    1900,  of  years,   the   land  charge   shall 

actual   delivery   in   execution   is  also  be  registered  in  the  name  of 

no  longer  a  condition  precedent  that  person. 
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made  (g)  ;  generally  the  person  beneficially  entitled  in 
possession  to  the  rents  and  profits  of  the  land. 

It  may  be  observed  that  there  is  no  obligation  on  a  No  obligation 
purchaser  to  make  or  direct  any  search  at  all;  he  owes  tosearchr^^ 
no  duty  in  this  respect  to  any  person  interested  under 
an  entry  in  any  register,  and  omission  to  search  is  not 
negligence  which  will  affect  him  with  notice    of   any 
matter  to  be  discovered  by  searching  (/?).     But  if  he  do  Search  is 
make  a  search  in  person  or  by  agent,  he  will  be  affected 
with  notice  of  all  entries  in  the  register  which  affect 
the  land  sold,  although  he  may  fail  to  discover  them  («), 
It  is  the  duty  of  the  purchaser's  solicitor  to  make  on  Duty  of 
his  behalf  all  searches  which  in  the  circumstances  of  the  ^"iic||;or*^[o* 
case  are  necessary  and  proper  {k)  ;  and  if  he  omit  so  to  search. 
search  and  the  purchaser's  title  be  injuriously  affected 
in  consequence,  he  will  be  liable  to  his  client  in  an 
action  of  negligence  for  the  damage  incurred  ( /) . 

Under  the  Conveyancing  Act,  1882  (m),  and  the  Official 
Land  Charges  Act  of  1888  (n),  official  searches  may  be  ^e'^^^he^- 
directed  to  be  made  in  the  registers  of  /is  pendens,  life 
annuities,  writs  and  orders  affecting  land,  land  charges, 
deeds  of  arrangement,  and  certificates  of  acknowledg- 
ment by  married  women,  and  a  certificate  of  the  result 
of  the  search  filed.  Such  a  certificate,  according  to  the 
tenour  thereof,  is  conclusive,  affirmatively  or  negatively. 


(ff)  See  the  Acts  cited  above,  directing  an  official  search  to  be 

pp.    518 — 523  ;     Elphinstone    &  made,  be  affected  with  notice  of 

Clark  on  Searches,  109  sq.  any  entries  not  appearing  in  the 

(A)  Lane  v.  Jackson,  20  Beav.  certificate. 

535.  {k)  See  above,  pp.  527—530. 

(i)   Procter  y.  Cooper,  2  Drew.  1,  (/)   Cooper  v.  Stephenson,  16  Jur. 

18    Jut.    444  ;    affirmed,    1   Jur.  424,  21  L.  J.  Q.   B.  292  ;   Sug. 

N.    S.    149.     Having  regard  to  V.    &   P.    547  ;     Elphinstone   & 

the  provisions  of  stat.   45  &  46  Clark  on  Searches,  4,  5  ;    1  Dart, 

Vict.  c.  39,  s.  2  (3),  stated  below,  V.  &  P.  562,  563. 

as  to  the  certificate  of  the  result  {m)  Stat.   45  &  46  Vict.  c.  39, 

of  an  official  search  being  coa-  e.  2. 

elusive,  negatively,  it  seems  that  («)  Stat.  51    &  52  Vict.  c.  51, 

a  purchaser  will  not,  by  merely  s.  17. 
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as  the  case  may  be,  in  favour  of  a  purchaser  as  against 
persons  interested  under  tlio  matters  or  documents, 
which  are  the  subject  of  registration  ;  an  office  copy  is 
evidence  of  the  certificate ;  and  solicitors  obtaining  an 
office  copy  of  such  a  certificate,  and  any  trustees,  execu- 
tors, agents  or  other  persons  in  a  fiduciary  position  for 
wliom  they  are  so  acting,  are  not  answerable  in  respect 
of  any  loss  that  may  arise  from  any  error  in  tbe  certifi- 
cate (o) .  These  advantages  are  not  obtainable  on  private 
searches,  which  may  still  be  made.  The  utility  of 
official  searches  has,  however,  been  doubted  by  the 
learned  authors  of  the  treatise  on  searches  (p),  who 
maintain  that  the  certificate  of  the  result  of  an  official 
search  can  only  be  evidence,  negatively,  that  no  entry 
of  any  of  the  matters  searched  for  is  made  against  the 
name  of  the  person  thei-ein  mentioned  by  the  description 
applied  to  him  in  the  requisition  for  search,  and  does 
not  exclude  the  possibility  of  the  existence  of  other 
entries  against  that  person  by  the  same  name  but  under 
a  different  address  or  description.  It  appears,  however, 
that  this  contention  is  not  quite  correct.  The  Convey- 
ancing Act,  1882,  provides  that  the  certificate  shall  be 
conclusive  according  to  its  tenour  (ry),  not  according  to 
the  tenour  of  tlie  requisition  for  search.  It  is  true  that 
by  the  rules  made  under  that  Act  (r)  any  one  directing 
an  official  search  to  be  made  against  a  particular  name 
is  required  to  state  the  usual  or  last  known  place  of 
abode  as  well  as  the  title,  trade  or  profession  of  the 
person  bearing  that  name.  But  according  to  the  forms 
prescribed  by  these  rules,  the  search  is  directed  to  be 
made  against  the  name  mentioned  in  the  requisition, 
and  the  certificate  is  of  the  result  of  a  search  against  the 
name  specified  in  the  certificate.     By  the  practice  of  the 

(o)  See  the  two  previous  notes.  (>•)  See  Wms.  Conv.  Stat.   479 

(jo)  Elphinstone    &    Clark    on  sy. ;  Wolstenholme's  Convey anc- 

Searches,  166—168.  ingandSettledLand  Acts,  169  «y., 

(-7)  Above,  p.  533.  8th  ed. 
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office,  too,  the  certificate  of  the  result  of  the  search  does 
not  necessarily  specify  the  address  and  description  of 
the  person  against  whose  name  the  search  was  made. 
If  no  entr}^,  or  none  hut  those  specified  in  the  certificate, 
were  found  against  any  person  of  that  name,  the  fact  is 
so  stated  in  the  certificate,  without  adding  the  address 
and  description  contained  in  the  requisition  for  search ; 
and  in  such  case  the  certificate  certainly  has  a  value 
unobtainable  by  a  j)rivate  search.  If  entries  are  found 
against  the  same  name  but  coupled  with  a  different 
address  and  description,  the  certificate  then  states  that 
no  entries,  or  none  but  the  entries  specified  therein,  have 
been  found  against  the  name,  address  and  description 
contained  in  the  requisition  for  search.  This  form  of 
certificate  shows  that  there  are  entries  against  the  same 
name  but  coupled  with  an  entirely  different  address  and 
description,  and  is  a  warning  that  further  search  may 
be  necessary.  If,  however,  entries  are  found  against  the 
name  specified  in  the  requisition  for  search,  but  coupled 
with  an  address  and  description  which,  though  not 
identical  with  those  contained  in  the  requisition,  render 
it  probable  that  the  person  so  described  is  the  same  as 
that  mentioned  in  the  requisition,  then  a  note  is  made 
in  the  schedule  to  the  certificate,  of  the  entries  against 
the  person  so  described.  And  if  the  identity  of  the 
person  be  certain,  as  it  would  be  in  the  case  of  a  peer, 
though  the  address  bo  different,  all  the  entries  against 
the  name  are  included  in  the  schedule  to  the  certifi- 
cate (s).  It  appears,  therefore,  that  a  certificate  of  the 
result  of  an  official  search  has  a  greater  value  than  is 
allowed  by  the  learned  authors  of  the  treatise  on 
searches ;  and  it  seems  that  in  general  the  best  course 
to  take  is  to  direct  an  official,  instead  of  making  a  private 
search.     When   this  course  is  adopted,  the  purchaser 

(s)  The  writer  is  indebted  for       Charges  Department  of  the  Office 
this  information  to  the  courtesy 
of     the     officials    in    the    Land       of  Land  Registry. 
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obtains  in  the  certificate  a  valuable  document  of  title, 
and  the  purchaser's  solicitor  is  relieved  from  the  liability 
which  he  would  incur  if  he  or  one  of  his  clerks  searched 
the  register  but  failed  to  discover  a  material  entry. 

Official  Official  searches  may  also  be  directed  to  be  made  in 

dlsentaUin^  the  indcx  of  enrolled  disentailing  deeds  (0 ,  in  the  York- 
deeds  and  in  gijjre  Eegistries  (?0j  and  in  the  index  of  assurances 
and  Middlesex  registered  in  the  Middlesex  Registry  (.r) .  The  certifi- 
Re^stries.  ^^^^  q£  ^^le  result  of  any  such  search  has  no  effect  as 
against  any  j^erson  interested  under  any  entry  duly 
made,  but  not  disclosed  by  the  certificate  (//)  ;  but  in 
the  case  of  the  Middlesex  (.r)  and  Yorkshire  («)  Regis- 
tries, solicitors  directing  an  official  search,  and  any 
persons  in  a  fiduciary  position  for  whom  they  are  acting, 
are  protected  against  liability  for  any  loss  that  may 
arise  in  consequence  of  an  error  in  the  certificate.  It 
appears,  therefore,  that  in  these  cases  also,  the  best 
course  for  the  purchaser's  solicitor  to  take  is  to  direct 
an  official  search.  It  may  be  remarked  that  an  official 
search  must  necessarily  be  made  by  a  person  familiar 
with  the  register  or  index  of  which  he  is  in  charge,  and 
experienced  in  searching  for  entries  therein  ;  but  a  soli- 
citor may  not  always  be  able  to  entrust  a  private  search 
to  a  clerk  experienced  in  such  matters. 

Inquiries  to  be  Besides  making  the  above-mentioned  searches  (z) ,  the 
™mpletioT  pm-chaser  should,  where  the  property  sold  is  likely  to 
be  subject  to  any  statutory  charge  of  the  kind  held  not 
to  be  a  land  charge  within  the  meaning  of  the  Land 
Charges  Act  of  18^8  {a),  such  as  a  charge  for  a  propor- 
tion of  the  expenses  incurred  by  a  local  authority  in 

(t)  R.   S.   C.   1883,    Order  61,  W.  N.  13th  Feb.  1892. 

r.  23.  (y)  See  stat.  45  &  46  Vict.  c.  39, 

'(M)'stat.  47   &  48  Vict.  c.  54,  s.  2    (1,  11)  ;  Wms.  Conv.  Stat. 

68.  20—23,  31.  273,  274. 

{x)  Land  Registry  (Middlesex  (z)  Above,  pp.  527—530. 

Deeds)  Rules,  1892,  Nos.  9—14  ;  (fl)  Above, pp.  142,455,622,523. 
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sewering,  paving  or  lighting  an  adjoining  street,  inquire 
of  the  vendor  whether  the  property  is  or  will  become 
subject  to  any  such  charge,  and  also  if  he  has  notice  or 
knowledge  of  any  fact  (such  as  a  demand  made,  notice 
served,  or  resolution  passed  by  the  local  authority 
requiring  the  execution  of  any  street  or  other  works) 
which  will  subject  the  property  sold  to  a  charge  of  this 
kind  at  any  future  time.  This  inquiry  is  usually 
appended  to  the  requisitions  on  title  (b)  :  but  as  such  a 
liability  may  arise  after  they  have  been  delivered,  and 
should  be  discharged  by  the  vendor  as  an  outgoing  if 
incurred  before  the  time  fixed  for  completion  (c),  it  is 
prudent,  where  there  is  a  likelihood  or  possibility  of  any 
such  liability,  to  repeat  this  inquiry  just  before  comple- 
tion, and  also  to  make  inquiry  of  others,  as  of  neighbours 
or  of  the  local  authority  {d).     As  we  have  seen  {c),  a 


(b)  Above,  p.  142. 

(f)  Above,  pp.  454 — 456. 

(rf)  See  Jie  Lnjland  and  T(iijlor''s 
Contract,  1900,  2  Ch.  625,  where 
a  purr-haser,  who  completed  his 
contract  without  making  such 
inquiries,  was  held  not  to  be 
entitled  to  compensation,  under  a 
conditiou  proxiding  that  compen- 
sation should  be  allowed  for  any 
omission  in  the  particulars,  by 
reason  of  the  vendor  having 
omitted,  without  fraudulent  in- 
tent, to  disclose  that  such  a  notice 
as  above  mentioned  had  been 
served  on  him  before  the  date  of 
the  contract  for  sale,  no  liability 
under  such  notice  having  been 
actually  incurred  before  comple- 
tion. It  was  pointed  out,  how- 
ever, by  Eigby,  L.  J.  (p.  632), 
that,  if  the"  purchaser  had  not 
completed  the  contract,  he  might 
perhaps  have  relied  upon  such 
omission  as  a  ground  for  resisting 
the  specific  performance  or  claim- 
ing the  rescission  of  the  contract. 
See  also  Hampstcad  Corpn.  v. 
Caunt,  1903,  2  K.  B.  1.  Queere 
whether  it  is  not  an  objection  to 
the  title  if  the  property  sold  be 


subject  to  a  prospective  liability 
of  this  kind,  although  no  charge 
will  actually  arise  before  com- 
pletion. Is  a  contract  to  sell 
land  free  from  incumbrances 
satisfied  by  showing  a  title  sub- 
ject to  such  prospective  liability? 
It  was  considered  in  the  case 
cited  that  the  general  liability  to 
be  affected  by  any  such  fact  as 
above  mentioned  is  an  incident  of 
property  (like  taxation)  to  which 
a  purchaser  must  necessarily  be- 
come subject.  This  seems  a  good 
reason  for  holding  that  the  pur- 
chaser must  discharge  any  such 
prospective  liability,  where  it  was 
created  after  the  sale  and  the 
expense  became  payable  after  the 
time  for  completion :  see  above, 
p.  4i3.  But  where  a  certain 
prospective  liability  has  been 
created  before  the  sale,  as  by 
the  passing  of  a  resolution  under 
sect.  6  of  the  Private  Street 
Works  Act,  1892,  to  execute 
some  works  thereby  authorised, 
is  not  its  existence  an  objection 
to  the  title  ?  A  prospective 
charge  of  succession  duty  cer- 
tainly is  so  ;  above,  p.  217. 
if)  Above,  p.  456. 
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As  to  dis- 
charge of 
outgoings 
payable  by 
the  vendor. 


pureliaser  may  be  able  to  insist  on  such  a  liability  being 
discliargod  as  a  condition  precedent  to  completion  in 
capes  where  he  might  have  some  ditfictilty  in  recovering 
the  amount  thereof  from  the  veudor  if  paid  by  himself 
after  completion.  And  generally  the  pureliaser  should 
ascertain,  before  he  completes  the  purchase,  that  all 
outgoings  jiayable  by  the  A-endor,  whether  for  rates, 
taxes,  rent  or  any  other  matters  that  might  subject  the 
purchaser  to  any  liability  for  their  payment  (./'),  have 
been  duly  discharged.  If  the  property  sold  include  a 
house  having  water,  gas  or  electric  light  laid  on,  the 
piu'chaser  should  ascertain  that  the  water  rate  or  other 
charges  payable  by  the  vendor  have  been  duly  paid  or 
that  non-payment  thereof  will  not  subject  him  to  any 
liabihty  {g). 


Ascertaining 
that  posses- 
sion is  in 
accordance 
with  the 
title. 

Inquiry  of 
tenants  and 
occupiers  as 
to  their 
interest. 


The  purchaser  must  further  ascertain  that  the  posses- 
sion or  enjoyment  of  the  land  sold  is  in  accordance 
with  the  title  shown.  For  this  purpose  he  should 
make  inquiries  of  all  tenants  or  occupiers  of  the  pro- 
perty sold  or  any  part  thereof  as  to  the  nature  and 
extent  of  their  interest  therein.  For  if  he  have  notice 
of  a  tenancy  of  any  part  of  the  property,  he  will  be 
affected  with  notice  of  all  rights  or  equities  of  the 
tenant  against  the  vendor  with  regard  not  only  to  the 
lease  {li),  but  also  to  all  collateral  matters  (/)  ;  as,  for 
instance,  if  the  tenant  should  have  an  agreement  or 
option  to  pm-chase  the  demised  premises  '//),  or  the 
timber  growing  thereon  (/),  or  if  the  property  sold 
belonged  in  equity  to  a  partnership  firm,  of  which  the 


(/)  Above,  p.  454. 

{g)  See  Sheffield  Waterworks  Co. 
V.  IVilkimon,  4  C.  P.  D  410, 
422,  424  ;  East  London  Wattr- 
uorks  Co.  V.  Kellerman,  1892,  2 
Q.  B.  72  ;  Gas  Light  and  Coke  Co. 
V.  Cannon  Brewery  Co.,  1903,  1 
K.  B.  593. 

[h]  See  Cabnllero  v.  Hmty,  L.  R. 


9  Ch.  447,  449. 

(i)  Bar»h(irt  v.  Greenshields,  9 
Moore,  P.  C.  18,  32  ;  Bunt  v. 
Ltick,  1901.  1  Ch.  45,  49,  1902, 
1  Ch.  4j8,  432. 

{k)  Daniels  v.  Davidson,  16  Ves. 
249,  17  Ves.  433. 

(/)  Allen  V.  Anthony,  1  Mer. 
282. 
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vendor  was  a  member  (m),  and  were  in  the  occupation 
of  the  firm  (ii).  So  actual  knowledge  that  the  rents 
are  paid  to  some  person,  whose  title  is  inconsistent  with 
the  vendor's,  is  constructive  notice  of  that  person's 
rights :  but  mere  knowledge  that  the  rents  are  paid  to 
an  estate  agent  does  not  affect  the  puri  baser  with 
any  notice  or  put  him  upon  inquiry  (o).  As  we  have 
seen  (p),  where  the  property  sold  is  a  reversion  expect- 
ant on  a  leasehold  interest  yielding  rent,  the  purchaser 
should  ascertain  that  the  tenant  is  paying  his  rent  to 
the  vendor.  And  where  land  is  sold  with  vacant 
possession  to  be  given  on  completion  of  the  purchase, 
the  purchaser  should  ascertain  that  the  vendor  himself, 
or  some  person  who  makes  no  claim  adverse  to  the 
vendor's  title  and  will  undertake  to  give  up  possession 
according  to  the  contract  of  sale,  is  in  occupation 
thereof  {q).  As  has  been  already  mentioned  (>•) ,  it  is  pos- 
sible that  a  person  may  be  in  possession  of  the  property 
sold  by  virtue  of  a  writ  of  elegit  actually  executed  but 
not  registered,  or  that  a  tenant  may  be  paying  his  rent 
to  a  receiver  appointed  under  an  unregistered  order 
made  by  way  of  equitable  execution ;  and  in  such  cases 
the  purchaser  may  be  bound  by  the  writ  or  order  if  he 
have  notice  of  it.  The  purchaser  should  also  carefully  inspection 
inspect  the  whole  of  the  property  sold  and  have  it  j^g  propCTty. 
surveyed  prior  to  completion,  and  should  make  inquiry 
of  the  tenants  or  occupiers  with  respect  to  the  boundaries 
or  other  matters  regarding  the  physical  condition  of  the 
property.  For  if  by  reason  of  any  material  defect  of 
quantity  or  otherwise  the  property  sold  do  not  corre- 
spond with  the  description  of  it  given  in  the  contract, 

(w)  See  abo\e.  p.  409.  {q)  As  to  the  duty  of  the  vendor 

(n)  Cavander  v.  £ulteel,  L.  R.       to  give  up  vacant  possession  on 

9  Ch    '9  completion,   see  above,   pp.   446, 

,    '  rr'  ,         T     J    mm     i    nu         U9,  h09  ;  Siioell  V.  Fifcli,Ij.  H.  4: 
(o)  Hunt  V.  Luck,  1901,    1  On.        -^    't>     n-n        t>       j    t>     t  )     t 

45,  1902,  1  Ch.  428.  ^^^^^^^^  ^   Boma^h,  35  Ch.  D.  390. 

[p)  Above,  pp.  377,  378.  (r)  Above,  p.  51.5. 
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or  in  any  representation  which  induced  the  purchaser 
to  made  the  contract,  and  the  error  be  caused  by  the 
innocent  misrepresentation  of  the  vendor  and  not  by 
fraud,  tlie  purchaser  will  be  entitled  to  resist  the  specific 
performance  of  or  to  rescind  the  contract,  while  it 
remains  uncompleted  (.s)  :  but  when  the  contract  has 
been  fully  performed,  the  purchaser  will  not  be  entitled 
to  any  relief  in  respect  thereof  (f),  except  (1)  by  virtue 
of  an  express  agreement  contained  in  the  contract  to 
make  compensation  for  such  errors  (k),  or  (2)  if  the 
defect  be  really  a  defect  of  title  and  compensation  be 
recoverable  under  the  covenants  for  title  contained  in 
the  conveyance  (.r),  or  (-"i)  if  the  representalion  amounted 
to  a  warranty,  collateral  to  the  contract  for  sale,  of  the 
Purchaser  truth  of  the  fact  stated  (i/).  Here  it  may  be  mentioned 
out  inspeotion  ^^at  if  a  man  buy  land  without  inspecting  it,  he  does 
must  accept      gQ  ^^  }^jg  q^.j^  j.jg]-  ^j^^  must  accept  without  compen- 

patent.  but  .  „  ,  ,  ,        .  .   . 

not  latent        sation  any  defects  m    the    physical    condition    of   the 
e  ec  8.  property  which  are  patent  to  any  one  who  views  it  and 

are  not  inconsistent  with  the  description  contained  in 
the  contract  for  sale ;  as  where  a  meadow  sold  is  ob- 
viously crossed  by  a  public  footpath  (z),  or  a  house  sold 
is  plainly  out  of  repair  {a).  But  a  man  may  decline  to 
perform  the  contract  on  account  of  defects  which 
are  latent,  or  not  discoverable  by  inspection,  if  they 
interfere  materially  with  the  enjoyment  promised  to 
him  by  the  contract ;  as  where  a  pathway  across  a  field 
adjoining  a  private  dwelling-house  is  subject  to  an  ease- 
ment of  way,  not  disclosed  by  the  contract,  in  favour 

(.?)  Above,  p.  537,  and  n.  (d) ;  (x)  May  v.  Piatt,   1900,    1  Ch. 

Jacobs  V.  Revell,  1900,  2  Ch.  858  ;  616  ;  and  see  DeheiJiam  v.   San- 

Jle  Puckeft  and  Smith's  Contract,  bridye,  ubi  sup. 

1902,  2  Ch.  258.  ,  ,    ^^       t        „            ^,     ,  ,^    . 

(t)    Wilde  V.  Gibson,  1  H.  L.  C.  ,^}  %  ^^''f,l'    ^-    ^"^Word, 

605,    632,    633;   Jolijfe  v.  Baker,  ^'^"^'  ^  ^-  ^-  '^^^• 

11  Q.  B.  D.  255  ;  above,  pp.  55,  (-)  Bowles  v.  Round,  5  Ves.  508. 

637,  n.  {d).  {a)  Grant  v.    Miint,   G.    Coop. 

(«)  Palmer  V.  Johnson,  13  Q.  B.  173,    177;  Keates  v.    Cadogan,    10 

D.  351  ;  above,  p.  55  ;  see  Leben-  C.    B.    591;     Cook   v.    Waugh,    2 

hamY.  Satibridge,  1901,  2  Ch.  98.  Giff.  201. 
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of  an  adjoining  landowner  {b) ;  and  this  is  the  case 
whether  the  pm'chaser  actually  inspect  the  property 
sold  or  not,  and  notwithstanding  that  the  contract 
provide  that,  the  property  being  open  to  inspection,  the 
purchaser  shall  be  deemed  to  buy  with  full  knowledge 
of  the  actual  quantities  and  condition  thereof  (c).  Such 
a  stipulation  may,  however,  in  some  eases  prevent  the 
purchaser  from  raising  objections  to  defects  discoverable 
by  a  careful  survey,  though  not  by  a  mere  casual  view 
of  the  property  (d) .  As  we  have  seen  {e) ,  if  a  man  buy 
land  with  notice  that  a  good  title  cannot  or  will  not  be 
made  in  some  particular,  he  is  precluded  from  objecting 
in  this  respect  to  the  title  shown,  unless  the  vendor  have 
by  the  contract  of  sale  expressly  agreed  to  make  a  good 
title.  This  doctrine  may  prevent  a  purchaser  buying 
land  with  notice  of  physical  defects,  which  would  other- 
wise constitute  a  ground  for  refusing  to  perform  the 
contract,  from  objecting  to  the  title  on  that  account ; 
and  may  also  preclude  him  from  avoiding  the  contract, 
where  the  vendor  has  made  an  innocent  misrepresenta- 
tion as  to  the  property  sold,  but  the  purchaser  bought 
with  notice  of  the  true  state  of  the  facts  (_/'). 


§  3. — Of  the  F reparation  of  the  Conveyance. 
As  we  have  seen  (</),  it  is  the  purchaser's  duty  at  his  Preparation 

,  •      1  i       f  of  the  con- 

own  expense  to  prepare  a  j^roper  instrument  of  convey-  veyance. 

ance  to  himself  of  the  property  sold  and  to  tender  the 

same  to  the  vendor  for  his  execution ;  the  vendor  is 

bound  to  execute  this  instrument  at  his  own  expense ; 

and  where  other  persons  than   himself  are   necessary 


[h)  Ashburner  v.    Seicell,   1891,  {e)  Above,  pp.  164,  354. 

3   Ch.   405  ;     see  above,   pp.   61,  \f)  See  Farebrother  v.   Gibson, 

n.  [w),  141,  537,  and  n.  [d).  1    De  G.    &   J.    602;  Lei/land  v. 

(c)  Re  Purkett  and  Smithes  Con-  IlUngivorth,    2    De    Gr.    F.    &    J. 

tract,  1902,  2  Ch.  258.  248. 

{d)  Be  Terry  and  White's  Con-  {g)  Above,  pp.  28,  29,  37,  38, 

tract,  32  Ch.  D.  14,  23.  56,  61,  n.  {x). 
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parties  thereto,  in  order  to  convey  to  the  purchaser  the 
whole  estate  contracted  for,  he  is  bound,  in  the  absence 
of  stipidation  to  the  contrary,  to  procure  them  to  execute 
Who  arc  the  same  at  his  own  expense.     What  persons  are  neees- 

parties  to  the  sary  parties  to  the  conveyance  will  have  been  ascertained 
conveyance,  q^  ^j^q  investigation  of  title.  Every  person  in  whom  is 
vested  an}^  portion  of  the  legal  and  equitable  estate  con- 
tracted for  in  the  land  sold,  or  any  interest  therein, 
must  concur  in  the  conveyance  to  the  purchaser,  unless 
his  interest  be  such  that  it  will  be  conveyed  or  defeated 
by  the  execution  of  some  paramount  trust  or  power 
intended  to  be  exercised  by  the  instrument  of  convey- 
ance. Thus,  where  an  unincumbered  estate  in  fee  simple 
is  sold,  all  persons  entitled  for  a  vested  estate  either  for 
life,  in  tail,  or  in  fee,  and  either  in  possession  or  in 
remainder,  to  the  whole  or  any  fraction  of  the  freehold 
in  fee,  all  persons  entitled  to  any  contingent  or  execu- 
tory interest  which  will  or  may  displace  or  defeat  any 
present  vested  estate,  all  mortgagees,  portioners,  join- 
tresses and  doweresses,  all  persons  entitled  to  any  term 
of  years, continuing  tenancy, rent-charge,/)>-q^;;  d  prendre 
or  easement,  and  all  persons  interested  in  the  property 
sold  under  any  trust  or  equity  of  or  by  which  the  pur- 
chaser has  notice  or  is  bound  (//),  are  necessary  parties 
to  the  conveyance  (/)  ;  unless  the  assurance  to  the  pur- 
chaser is  to  be  effected,  for  example,  by  the  exercise  of 
a  power  of  appointment  operating  under  the  Statute  of 
Uses  or  created  by  will,  of  a  statutory  power,  such  as 
that  given  by  the  Settled  Land  Act,  1882  (k),  or  of  a 
trust  for  or  power  of  sale  on  the  part  of  trustees  having 
the  legal  estate  (/).  And  where  the  conveyance  is  to  be 
carried  out  by  virtue  of  an  authority  paramount  to  the 
estate  or  interest  of  some  person  entitled,  who  is  not, 
therefore,  to  be  made  a  party  thereto,  care  must  be  taken 

(/;)   Above,  pp.  135,  249  sq.  bin.  576  and  elsewhere,  19th  ed. 

(i)  See  Wms.    Real  Prop.   452,  {k)  Ahove,  p.  ."ilS. 

463    and    elsewhere,    13th    ed. ;  [l)  Above,  p.  268. 
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that  all  persons,  whose  estates  or  interests  are  not  bound 
by  the  execution  of  the  authority,  shall  concur  to  convey 
the  same.  Thus  we  have  seen  that  on  a  sale  under  the 
powers  given  by  the  Settled  Land  Acts,  there  may  be 
various  estates  and  interests,  which  will  not  be  displaced 
or  defeated  by  the  conveyance  of  the  tenant  for  life  (in)  • 
and  the  owners  of  all  such  estates  and  interests,  as  para- 
mount mortgagees,  assignees  for  value  of  the  tenant  for 
life  (unless  by  some  separate  document  they  consent  to 
the  exercise  of  the  tenant  for  life's  power),  and  as 'the 
writer  thinks,  mortgagees  of  any  remainderman's  estate, 
must  be  required  to  assure  by  their  own  conveyance 
their  estates  or  interests  to  the  purchaser.  So  also, 
where  the  purchaser  has  bought  at  a  sale  made  by 
order  of  a  Court  of  Equity,  he  need  not  require  the 
concurrence  in  the  conveyance  of  any  persons  having 
equitable  estates  or  interests,  which  are  bound  by  the 
order  for  sale:  but  he  must  obtain  a  conveyance  of  the 
interests  of  all  persons  entitled  to  the  legal  estate  in  the 
property,  or  to  any  equitable  estate  or  interest  therein 
not  bound  by  the  order  (w).  Where  the  title  to  any  Intermediate 
land  sold  is  such  that  intermediate  trustees  are  inter-  *'^"'**^®^- 
posed  between  trustees  seised  or  possessed  of  the  legal 
estate  and  the  persons  beneficially  entitled,  as  where 
land  has  been  assured  to  the  use  of  A.  in  fee  on  trust 
for  B.,  who  is  a  trustee  for  C,  the  intermediate  trustees 
are  not  necessary  parties  to  the  conveyance  of  the  land, 
which  may  well  be  made  by  the  trustees  holding  the 
legal  estate  and  the  persons  beneficially  entitled  (o). 
The  intermediate  trustees,  however,  may  possibly  have 
acquired  a  lien  on  the  land  for  their  costs  or  expenses, 
so  that  their  concurrence  may,  it  seems,  be  required  by 
a  purchaser  in  order  to  release  or  acknowledge  the  non- 
existence of  any  such  lien.     And  if  it  be  proposed  in 

(ot)  Above,  pp.  314,  323  sq.  Cox,  57  ; v.  Walford,  4Eu8s. 

(«)  Above,  p.  414.  372  ;     Grainge   v.    Wilbei force,    5 

(o)  See    Head    v.    Teynham,    1       Times  L.  R.  436. 
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such  cases  to  dispense  with  their  concurrence,  inquiry 
should  be  made  of  them  if  tliey  claim  any  such  lien. 
Incapacity  of   Ilere  we  may  notice  that  if  any  necessary  party  to  the 
thJ convey-      Conveyance  be  under  any  incapacity,  such  as  that  of 
ance.  infancy,  coverture  on  the  part  of  a  woman,  or  lunacy, 

all  due  steps  must  be  taken  to  secure  the  proper  assur- 
ance of  his  or  her  estate  to  the  purchaser,  either  by 
vesting  order  (</),  concurrence  of  the  husband  and 
acknowledgment  of  the  deed  in  the  case  of  a  married 
woman  not  entitled  to  the  land  as  her  separate  property, 
or  otherwise. 


Parties  to  the 
conveyance  on 
the  grantee's 
side. 


Conveyance 
to  the  pur- 
chaser's 
nominee. 


On  the  side  of  the  grantee  or  grantees  under  the 
conveyance,  the  purchaser  himself  is  in  general  the 
only  necessary  party.  But  as  we  have  seen  (>■),  the 
vendor's  obligation  is  to  execute  a  conveyance  of  the 
land  sold  to  the  purchaser,  or  as  he  shall  direct.  The 
purchaser  is  therefore  entitled  to  require  the  conveyance 
to  be  made  to  some  other  person  or  persons  than  him- 
self, or  to  himself  and  others,  and  for  such  estates  and 
interests  as  he  shall  du'ect ;  and  the  vendor  is  bound  to 
assure  the  lands  sold  accordingly.  It  aj)pears  that  in 
such  case  the  vendor  may  in  general  demand  that  the 
purchaser,  with  whom  alone  he  has  contracted,  shall  be 
made  a  party  to  the  conveyance  in  order  to  testify  that 
he  has  directed  the  conveyance  to  be  made  to  a  stranger 
to  the  contract  and  that  the  vendor  has  duly  performed 
his  part  of  the  contract  by  complying  with  this  direc- 
tion (.s).  But  if  the  purchaser  should  have  made  an 
absolute  assignment  of  all  his  interest  in  the  contract, 
and  the  assignee  have  given  notice  of  the  assignment 


(q)  Above,  pp.  469,  493. 

(r)  Above,  p.  37. 

(s)  This  appears  to  follow  from 
the  fact  that,  if  the  purchaser's 
assignee  seek  to  enforce  the 
specific  performance  of  the  con- 


tract by  the  vendor,  the  pur- 
chaser should  be  made  a  party  to 
the  action  (above,  p.  499),  and 
would  be  a  proper  party  to  a 
conveyance  ordered  in  such 
action. 
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and  be  willing  to  take  upon  himself  tlie  whole  burden 
of  the  original  contract  and  prove  his  title  by  assign- 
ment fx'om  the  pm-chaser,  then  it  seems  that  the  vendor 
ought  to  complete  the  contract  with  the  assignee  alone, 
without  requiring  any  further  concurrence  of  the  pur- 
chaser {f).  In  this  event,  however,  it  is  thought  that 
the  assignee  could  not  insist  on  the  vendor  executing  a 
conveyance  which  took  no  notice  of  the  original  contract 
and  the  assignment ;  for  the  vendor  would  be  entitled 
to  have  the  payment  and  receipt  of  the  original  price 
mentioned,  and  could  not  be  made  to  accept  any  recital 
or  statement  alleging,  contrary  to  the  truth,  that  he  had 
contracted  with  the  assignee  for  the  sale  of  the  land  (v) . 
If  the  purchaser  before  completion  re-sell  the  land  to 
another,  it  is  to  the  sub-purchaser's  interest  to  obtain  a 
conveyance  direct  from  the  vendor  and  taking  no  notice 
of  the  original  contract,  as  this  will  prevent  the  raising 
in  the  future  of  any  question  whether  the  original 
purchaser  incumbered  his  interest  before  the  re-sale  and 
the  sub-purchaser  had  notice  thereof.  Where  there  is 
no  increase  of  price  on  the  re-sale,  the  vendor  may  well 
agree  to  this  if  the  original  purchaser  sign  a  memo- 
randum authorising  him  to  convey  the  land  direct  to 
and  to  receive  payment  of  the  price  from  the  sub- 
purchaser (.i;).  But  if  the  purchaser  re-sell  at  an 
increased  price,  he  must  be  a  party  to  the  conveyance  in 
order  to  acknowledge  the  receipt  of  his  profit  on  the 
transaction  (//)  ;  for  the  sub-purchaser  is  only  entitled 
to  a  conveyance  on  payment  of  the  price  fixed  by  the 
re- sale  to  the  person  entitled  to  receive  it  (~),  and  cannot 
of  course  require  the  vendor  to  accept  the  whole  of  this 
and  pay  over  part  of  it  to  the  original  purchaser.  And 
the  price  fixed  by  the  re-sale  must  be  stated  in  the  con- 

(t)  Above,  pp.  499 — 501.  duplicate,   one  part  being  given 

(v)  Hartley  v.  Burton,  L.   E,.   3  to  the  sub-purchaser. 
Ch.  365.  (y)  See  Davidson,  Free.  Conv. 

ix)  See   1  Dart,  V.  &  P.  581.  vol',  ii.  pt.  i.  319,  4th  cd. 
The  memorandum  should  be  in  [z)  Above,  p.  509. 

w.  35 
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veyance,  as  it  is  on  that  price  tliat  the  stamp  duty  is 
payable  {a). 

Form  of  the  Subject  to  the  question  discussed  below  (/v),  whether 
conveyance,  outstanding  estates  or  incumbrances  should  be  got  in  by 
deeds  separate  from  the  conveyance,  the  conveyance  of 
the  property  sold  will,  as  a  rule,  be  effected  b}'  one  deed. 
But  it  is  for  the  purchaser  to  decide  in  what  form  he 
will  take  his  conveyance,  provided  that  the  burden  laid 
on  the  vendor,  in  respect  of  expense  and  otherwise,  be 
not  materially  increased  by  the  purchaser's  choice  {c). 
Thus,  where  properties  of  different  kinds  or  held  under 
different  titles  are  sold  by  one  contract,  the  purchaser 
may  require  the  same  to  be  conveyed  by  separate 
assurances  and  apportion  the  purchase  money  as  he 
may  think  fit  (r/).  For  example,  where  freeholds  and 
copyholds  are  sold  together,  the  conveyance  cannot  of 
course  be  effected  by  one  deed,  the  copyholds  requiring 
to  be  assm-ed  by  surrender  and  admittance.  So  where 
freeholds  and  leaseholds  are  included  in  one  contract  of 
sale,  the  purchaser  may  require  that  his  title  to  the 
freeholds  shall  not  be  incumbered  with  the  assignment  of 
the  leaseholds,  and  as  to  the  leaseholds  themselves,  that 
his  title  under  one  lease  shall  not  be  complicated  with 
the  assurance  of  land  held  under  another.  And  where 
lands  sold  together  lie  far  apart,  as  in  different  counties 
not  adjoining  each  other,  he  may  demand  that  they 
shall  be  assured  by  separate  deeds.  But  it  is  question- 
able whether  the  vendor  can  be  compelled,  in  the  absence 
of  special  stipulation,  to  execute  a  great  number  of 
separate  conveyances  in  different  parcels  of  a  lot  of  land 
lying  near  together  and  sold  by  one  contract ;  for  that 
would  sensibly  increase  the  vendor's  trouble  of  perusing 

(a)  Stat.  54  &  55  Vict.  c.  39,  273  ;   Cooper  v.  Carturiyht,  John. 

8.  58  (4),  (5).  G79,    685  ;    Egmont   v.    Smith,    6 

...  ^    ...  Ch.  D.  4G9,  474. 

W  ^-  »*'•  [d)    Clark   v.    Min/,    IG    Beav. 

ic)  See  Clurhy.  May,  16  Bcav.  273. 
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and  executing  the  assurance  comiDleting  the  contract; 
and  in  any  case  he  could  only  be  required  to  do  so  on 
the  terms  of  being  paid  the  extra  expense  so  occasioned, 
and  also,  it  is  thought,  on  condition  that  he  were  not 
asked  to  assure  lands  accurately  described  as  one 
entire  property  in  the  contract  by  several  new  descrip- 
tions of  the  particular  parts  thereof  (e).  If  a 
purchaser  desire  to  take  a  conveyance  in  lots  of  lands 
offered  to  him  for  pm'chase  by  private  contract  as  one 
entire  estate,  he  should  certainly  insert  an  express 
stipulation  to  that  effect  in  the  contract  (,/). 

Where  the  whole  estate  in  the  laud  sold  is  not  vested  Sale  of  lands 
in  the  vendor,  as  where  it  is  subject  to  mortgages  or  Smbrancea. 
other  charges  or  incumbrances,  which  have  to  be  paid 
off,  discharged,  or  released,  to  enable  the  vendor  to 
convey  such  an  estate  as  he  contracted  to  sell  {g),  it 
appears  that,  if  by  the  contract  the  vendor  purported  to 
sell  the  whole  estate  as  vested  in  himself  without  dis- 
closing the  state  of  the  title,  and  in  the  absence  of  any 
stipulation  to  the  contrary,  the  purchaser  is  in  strict 
right  entitled  to  require  the  vendor  at  his  own  expense 
to  get  in  all  the  outstanding  estates  and  interests  and 

[e)  See  Sup.  V.  &  P.  559  ;  1  described  in  the  title  deeds,  and 
Dart,  V.  «fc  P.  573.  It  is  sub-  with  that  of  which  possession  is 
mitted  that  the  dictum  of  Jessel,  ofercd  (above,  pp.  36,  75),  it  ap- 
M.  R.,  in  Eyiitont  v.  Smith,  6  pears  that  the  vendor  cannot  be 
Ch.  D.  469,  474,  that  in  no  case  obliged  to  convey  and  to  covenant 
can  a  vendor  object  to  convey  for  title  by  other  descriptions 
the  sold  property  in  parcels  on  than  those  under  which  he  sold, 
receiving  the  whole  purchase  But  lands  sold  as  one  entire  pro- 
money,  and  on  being  paid  the  perty  can  seldom  be  conveyed  in 
additional  expens?,  is  not  correct.  lots  without  a  number  of  new 
The  vendor's  obligation  is  to  con-  descriptions.  This  consideration 
vey  the  land  which  he  has  con-  alone,  it  is  submitted,  exhibits 
tracted  to  sell.  What  that  land  the  inaccuracy  of  the  late  M.  R.'s 
is,  is  shown  by  the  description  dictum.  Besides,  it  takes  no  ac- 
thereof  contained  in  the  contract  count  of  the  increased  trouble, 
for  sale.  If  the  vendor  has  apart  from  the  extra  expense, 
shown  a  good  title,  that  is,  has  which  maybe  laid  on  the  vendor, 
proved  his  right  to  convey  what  (/)  Note  that  such  a  stipula- 
te contracted  to  sell,  includ-  tion  was  actually  made,  in  the 
ing  the  identity  of  the  land  de-  case  of  Egmont  v.  Smith,  ubi  sup. 
scribed  in  the  contract  with  that  {(j)  Above,  pp.  75,  130. 

35  (2)  ' 
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vest  them  in  liimself  or  in  a  trustee  for  himself,  in 
order  that  the  conveyance  to  tlie  purchaser  may  be  one 
simple  deed  of  assurance  from  the  vendor,  or  from  him 
and  his  trustee,  to  the  purchaser  (//).  But  it  lias  never 
been  the  practice  to  insist  on  this  right,  except  in  cir- 
cumstances of  extreme  complication  (/)  ;  and,  as  we 
shall  see,  it  is  not  to  the  purchaser's  interest  to  allow 
the  legal  estate  to  be  conveyed  to  the  vendor,  where  the 
land  sold  is  heavily  incumbered ;  so  in  most  cases  the 
conveyance  is  taken  by  one  deed,  to  which  the  incum- 
brancers, as  well  as  the  vendor,  are  parties.  If, 
however,  by  reason  of  the  number  of  estates  or  interests 
outstanding  in  persons,  who  were  not  parties  to  the 
contract  of  sale,  the  expense  of  preparing  the  instrument 
of  conveyance  is  sensibly  increased,  the  purchaser  is 
entitled  to  require  the  vendor  to  bear  the  extra  expense 
so  occasioned  (/.•)  :  though  where  the  contract  shows  that 
the  property  is  subject  to  charges  or  incumbrances, 
which  must  be  released  in  order  to  make  a  good  title,  it 
does  not  appear  that  the  vendor  is  liable  to  contribute 
The  usual  ^^  the  cost  of  preparing  the  conveyance  (/).  As  we 
stipulation  as  have  secu  (m) ,  it  is  and  has  long  been  the  practice 
of  convey-  to  stipulate  expressly  in  conditions  of  sale  by  auction 
ance.  ^|^g^^  ^j^g  vendor  and  all  other  necessary  parties,  if  any, 

shall  execute  a  proper  assurance  of  the  property  to  the 
purchaser ;  and  that  the  purchaser  shall  bear  the 
expense  of  preparing,  making  and  doing,  not  only  this 
assurance,  but  also  every  other  assurance  and  act,  if 
any,  which  shall  be  required  by  the  purchaser  for 
getting  in,  surrendering  or  releasing  any  outstanding 
estate,  right,  title  or  interest,  or  for  completing  or  j)er- 
fecting  the  vendor's  title,  or  for  any  other  purpose.     It 


{h)  Sug.  V.  &  P.  557  ;  2  Dart, 
V.  &  P.  814  ;  see  Reeves  v.  GiU,  1 
Beav.  375,  and  the  comments 
thereon  in  Sug.  V.  &  P.  658. 

(i)  Sug.  v.  &  P.  557  ;  and  see 
Jones  V.  Lewis,  1  De  G.  &  S.  245. 


(A)  Sug.  V.  &  P.  558 ;  2  Dart, 
V.  &  P.  814  ;  see  Jones  v.  Leivis, 
1  De  G-.  &  S.  245. 

[l)  Sug.  V.  &  P.  558. 

(w)  Above,  pp.  56,  61. 
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lias  Leen  decided  that,  where  the  purchaser  expressly 
undertakes,  in  words  as  wide  as  these,  to  bear  the 
expense  of  preparing,  making  and  doing  every  assurance 
and  act  necessary  to  get  in  any  outstanding  estate  or 
perfect  the  vendor's  title,  he  is  bound  to  pay  the  whole 
expense  of  the  concurrence  in  the  conveyance  to  him  of 
the  vendor's  mortgagees  {n),  or  of  the  execution  of  a 
deed  of  confirmation  rendered  necessary  because  of 
the  imperfect  execution  of  the  conveyance  to  the 
vendor  himself  (o).  But  the  understanding  of  the 
profession  is  that  a  condition  of  sale  in  the  above 
form  is  not  intended  to  throw  upon  the  purchaser  the 
expense  of  the  perusal  on  behalf  of  and  execution  by 
the  vendor  himself  of  the  conveyance  of  the  property 
sold  {p) — an  expense  for  which  the  vendor  is  liable  in 
absence  of  express  stipulation  to  the  contrary  [q) — and 
the  practice  is  for  the  vendor  to  bear  this  expense  him- 
self, although  the  contract  contain  this  condition. 

Under  the  Conveyancing  Act  of  1881  (r),  upon  the  Discharge  of 
sale,  either  by  the  Court  (s)  or  out  of  Court  {t),  of  land  on  sale  by 
subject  to  any  incumbrance  (including  any  mortgage,  P^^y^ent  into 
lien  or  charge  of  a  portion  or  annuity  or  other  capital 
or  annual  sum,  whether  immediately  payable  or  not) , 
the  Court  may,  if  it  thinks  fit,  on  the  application  of  any 
party  to  the  sale,  direct  or  allow  payment  into  Court  of 
a  sum  of  money  sufficient  to  provide  for  the  amount 

(«)  Re  Willeit  and  Argenti,  60  {p)  It  should  be  noted,  how- 

L.    T.    735,    explained   and   dis-  ever,  that,  according  to  this  form, 

tinguished     in    Re     Sander     and  the  purchaser  does  literally  under- 

Tf'a/ford's  Contract,  83  L.  T.  316  ;  take  to  bear  the  expense  of  making 

1900,   W.    N.    183.      Re   WMett  the  assurance  to  himself. 

«Hc;?J(;y<;M/!i  appears  to  have  given  {q)  Sug.  V.  &  P.  561;  2  Dart, 

to  the  usual  condition  of  sale  a  V.  &  P.  798. 

greater  effect  than  it  was  pre-  {r)  Stat.  44  &  45  Vict.  c.  41, 

viously   supposed   to  have  :    see  s.  5  ;  see  s.  2  (viii.). 

Davidson,    Prec.    Conv.    vol.    i.  (*)    See    Patching  v.    Bull,    30 

p.  612,  4th  ed.  W.  E.  244  ;  Biekin  v.  Dickin,  ib. 

(o)  Re  Woods  and  Lewises  Con-  887. 

tract,     1898,     1     Ch.     433,    437,  (<)    See     Milford,    i-c.    Co.    \. 

affirmed,  1898,  2  Ch.  211.  Mowatt,  28  Ch.  D.  402. 
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Vendor  should 
never  be 
allowed  to 
obtain  the 
legal  estate. 


charged  on  the  land  and  future  costs,  expenses  and 
interest  (ii) ;  and  the  Court  may,  if  it  thinks  fit,  and 
either  after  or  without  notice  to  the  incumbrancer, 
declare  the  land  to  be  freed  from  the  incumbrance,  and 
make  any  order  for  conveyance,  or  vesting  order,  proper 
for  giving  effect  to  the  sale.  This  enables  a  vendor  to 
procure  land,  which  is  subject  to  mortgages  or  charges, 
to  be  conveyed  to  the  piu'chaser  for  an  unincumbered 
estate  without  the  concurrence  of  the  incumbrancers. 
But  it  appears  that  the  Court  will  not  oblige  the 
vendor,  at  the  purchaser's  instance,  to  adopt  this 
mode  of  conveying  an  unincumbered  estate,  where 
such  a  course  would  involve  hardship,  as  where  the 
amount  required  to  be  paid  into  Court  would  greatly 
exceed  the  purchase  money  {x). 

It  should  be  noted,  in  connexion  with  the  release  of 
incumbrances,  that,  where  the  legal  estate  is  outstanding 
in  mortgagees  or  trustees,  the  purchaser  should  never 
requii'e  or  allow  the  vendor  to  take  a  reconveyance  or 
conveyance  thereof  to  himself  before  completing  the 
purchase  (i/) .  The  reason  of  this  is  that,  if  the  vendor 
should,  while  he  was  entitled  to  the  equity  of  redemption 
or  other  equitable  estate  in  the  lands,  have  executed  a 
conveyance  by  way  of  mortgage  or  otherwise  and 
containing  a  precise  recital,  if  the  lands  w^ere  thereby 
assured  for  an  estate  in  fee  simple  in  possession,  that  he 
was  seised  of  them  in  fee,  or  in  other  cases  that  he  was 
entitled  to  the  legal  estate  therein,  then  he  and  all 
persons  claiming  under  him  would  be  estopped  from 
denying  that  he  was  so  seised,  or  entitled.  It  would 
follow  that  upon  the  reconveyance  or  conveyance   of 


(m)  For  the  purpose  of  deciding 
■what  sum  ought  so  to  be  paid 
into  Court,  the  Court  will  make 
a  declaration  as  to  future  rights  : 
Jte  Freme's  Contract,  1895,  2  Ch. 
256,  778,  780. 


{x)  Re  Great  Northern  Rail.  Co. 
and  Sanderson,  25  Ch.  D.  788. 

[y)  See  General  Finance,  S^c.  Co. 
V.  Liberator,  ^c.  Socy.,  10  Ch.  D. 
15,  20. 
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the  legal  estate  to  the  vendor,  the  same  would  in 
effect  pass  at  once  to  the  persons  entitled  under  the 
mesne  conveyance.  As  against  those  persons,  the 
purchaser,  claiming  hy  a  subsequent  conveyance  from 
the  vendor,  would  he  subject  to  the  same  estoppel, 
and  would  be  precluded  from  alleging  that  the  mesne 
conveyance  passed  an  equitable  estate  only,  and  that 
he  himself  held  the  legal  estate  as  a  purchaser  for 
value  without  notice  of  the  mesne  conveyance  (s) . 
The  purchaser  would  thus  he  affected  by  mesne  incum- 
brances created  by  the  vendor,  which  he  might  have 
avoided  if  he  had  not  allowed  the  vendor  to  obtain  the 
legal  estate.  The  right  course,  therefore,  for  the  pur- 
chaser to  take  is  to  require  that  any  legal  estate  out- 
standing in  mortgagees  or  trustees  shall  be  conveyed 
hy  them  to  him,  or  to  a  trustee  for  him,  direct.  He 
will  then  be  able  to  rely  on  the  doctrine  of  purchase  of 
the  legal  estate  for  value  and  without  notice,  if  the 
vendor  should  have  created  intermediate  equitable 
incumbrances,  of  which  the  purchaser  knew  nothing  {a). 
It  is  thought  that,  as  the  vendor  is  in  equity  a  trustee 
for  the  purchaser  of  the  land  sold  from  the  date  of  the 
contract  for  sale  {b),  and  as  the  purchaser  is  entitled  to 
restrain  any  disposition  of  the  legal  estate  about  to  be 
made  to  his  prejudice  by  the  vendor  pending  comple- 
tion (c) ,  and  is  entitled  to  take  his  conveyance  in  what 

{z)  An  ambiguous  recital  not  any  such  estoppel  arise  from  the 

precisely  averring  (in  the  case  of  fact  of  the  vendor  having  entered 

freeholds)     the     vendors     legal  into    express    or    the    statutory 

seisin  would  not  have  the  same  covenants  for  title.     See  Bcndey 

effect  ;    for    instance,    a    recital  v.  Burdon,  2  S.  &  S.  519,  8  L.  J. 

that  he  was  seised  of  or  otherwise  Ch.  85  ;  Eight  d.  Jefferys  v.  Buck- 

well  entitled  to  the  lands,  for  he  ncU,   2  B.   &  Ad.    278  ;    I)oe  d. 

might  well  be  entitled  in  equity  Gaisford  v.   Stone,  3  C.  B.   176  ; 

though    not    at    law.       Neither  Heath  v.  Crealock,  L.  R..   10  Ch. 

would  any  such  estoppel  result  22  ;    Geitcml  Finance,  ^-c.    Co.   v. 

from  a  mere  conveyance  of  lands,  Liberator,  ^-c.  Soci/.,  10  Ch.  D.  15  ; 

without    any   recitals,    by    lease  Omcard,    #c.    Socy.    v.    Smithson, 

and  release  or  grant;  for  these  1893,  1  Ch.  1. 

are  innocent  conveyances,  passing  («)  Above,  pp.  496—499. 

only  the  assuror's  actual  estate  (i)  Above,  pp.  438  sq.,  446. 

or  interest,  if  any.     Nor  would  (c)  Above,  p.  452. 
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form  be  pleases  and  to  keep  alive  any  mortgage  for 
his  own  benefit,  if  be  desire  to  do  so  {(/),  the  pui'chaser 
is  entitled  to  insist  that  any  outstanding  legal  estate 
shall  be  conveyed  direct  to  himself,  or  to  a  trustee 
for  him,  and  shall  not,  pending  completion,  be  got  in 
by  and  assured  to  the  vendor. 


Purchase 
follow^ed  by 
au  immediate 
mortsrasre. 


It  constantly  happens  that  a  purchaser  completes  the 
sale  vdth  the  assistance  of  some  other  person,  who 
advances  part  of  the  purchase  money  and  takes  a  mort- 
gage of  the  lands  sold  to  secure  the  repayment  of  his 
loan.  In  such  cases  it  is  a  common  practice  for  the 
whole  estate  in  the  lands  purchased  to  be  conveyed  to 
the  pui'chaser,  and  to  be  mortgaged  by  him  to  the 
lender  by  a  deed  executed  immediately  after  the 
execution  of  the  conveyance,  the  conveyance  and  the 
other  title  deeds  being  transferred  directly  from  the 
vendor's  into  the  new  mortgagee's  custody.  It  was  pro- 
nounced by  a  late  learned  judge  (e),  that  if  in  a  case  like 
this  the  proj)erty  sold  were  in  mortgage  at  the  time  of 
the  sale,  the  new  mortgagee  should  never  allow  the 
legal  estate  to  get  into  the  purchaser's  hands.  There  is 
no  doubt  that  it  is  always  preferable  for  an  intending 
purchaser  or  mortgagee  of  lands,  which  are  already  in 
mortgage,  to  take  a  conveyance  of  the  legal  estate  dii'ect 
from  the  former  mortgagee,  as  that  secures  the  same 
priority  over  mesne  incumbrances  as  the  former  mort- 
gagee had.  But  in  the  case  of  a  pui'chase  followed 
immediately  by  a  mortgage,  the  risk  run  by  the  new 
mortgagee  allowing  the  legal  estate  to  be  conveyed  to 
the  purchaser  is  very  different  from  and  far  less  than 
that  incurred  by  a  purchaser  allowing  an  outstanding 
legal  estate  to  be  got  in  by  the  vendor.  In  the  latter 
case  the  vendor  has  presumably  been  in  possession  of  the 


[d)  Cooper  v.   Cartwright,  Joh. 
679,  685. 


(c)  Jessel,  M.  R.,  General  Fin- 
ance, ^-c.  Co.  V.  Liberator,  ^c.  Socy., 
10  Ch.  D.  15,  20. 
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land,  and  has  had  both  the  right  and  the  opiDortunity  of 
creating  mesne  incumbrances.  In  the  former  instance 
the  purchaser  lias  never  been  in  possession  either  of  the 
land  or  of  the  title  deeds ;  and  it  is  only  by  fraud  that 
he  can  have  executed,  prior  to  the  new  mortgage,  such 
a  conveyance  as  would  estoj)  the  new  mortgagee  from 
claiming  the  legal  estate.  A  fraudulent  mortgage  of 
this  kind,  induced  by  false  title  deeds,  was  in  fact  made 
by  an  intending  purchaser  of  land  in  the  ease,  which 
called  forth  the  learned  judge's  remarks :  but  as  the 
mortgage  deed  contained  no  recitals  at  all,  there  was  no 
estoppel  as  against  the  mortgagee  from  the  purchaser. 
He  suffered,  however,  the  inconvenience  of  defending  an 
action  brought  against  him  by  the  prior  mortgagee. 
This  shows  that  the  only  quite  safe  course  is  to  follow 
the  learned  judge's  advice.  But  the  common  practice 
is  still  pursued  in  many  such  cases,  partly  on  account  of 
its  convenience,  and  partly  because  the  only  risk  run  is 
that  of  fraud,  which  is  an  exceptional  occurrence. 

In  connexion  with  the  subject  of  getting  in  the  legal  Purchaser 
estate    direct   from  a  first   mortgagee  as  a   jDrotection  nodirof 
against  mesne  incumbrances,  the  reader  may  be  reminded  ™esne  incum- 
that,  if  the  purchaser  receive  notice,  actual  or  constructive, 
before   the   purchase   money   be   fully   paid,   of  some 
mesne  equitable  incumbrance,  he  cannot  safely  complete 
without  the  incumbrancer's  concurrence  in  the  convey- 
ance to  him  (/)  ;  and  further  that,  if  after  the  receipt  of 
such  notice  the  purchase  should  be  completed  with  the 
concurrence  only  of  the  first  mortgagee,  who  on  being- 
paid  off  out  of  the  purchase  money  conveyed  the  legal 
estate  and  released  his  secmity,  the  purchaser  would  not 
be  able   to   avail   himself  of   the  priority,  which  was 
enjoyed  by  the  first  mortgagee,  as  a  protection  against 
the  mesne  incumbrance,  unless  the  intention  appeared 

(/)  Above,  pp.  497,  498;  Jarcdv.  Clements,  1903,  1  Ch.  428. 
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to  keep  alive  for  his  own  benefit  the  charge  created  by 
the  first  mortgage  {[/).  In  such  a  case,  therefore,  this 
intention  should  be  clearly  expressed  in  the  deed  of 
conveyance,  though  it  would  not  be  necessary  to  take  an 
actual  transfer  of  the  first  mortgage  to  a  trustee  for  the 
purchaser  (//).  xls  we  have  seen  (/),  the  purchaser  is 
entitled,  if  he  think  fit,  to  keep  alive  for  his  own  use 
any  mortgage  existing  on  the  property  sold  either  by 
express  declaration  or  by  having  the  same  transferred 
to  a  trustee  for  him,  or  to  a  new  mortgagee  advancing 
part  of  the  purchase  money,  provided  always  that  he 
pay  any  increased  expense  thereby  caused  to  the  vendor. 
It  may  be  thought  that,  where  a  mortgage  is  paid  off 
out  of  the  purchase  money,  it  would  always  be  desirable 
to  keep  alive  the  charge,  in  order  to  protect  the  purchaser 
against  any  mesne  incumbrance  of  which  he  might, 
without  knowing  it,  have  received  constructive  notice  (/>•). 
But  it  never  was,  and  is  not  now,  the  practice  to  do 
this,  the  risk  run  being  too  small  to  counterbalance  the 
inconvenience  of  always  maintaining  the  charge  (/). 
And  under  the  present  law  as  to  constructive  notice,  the 
purchaser  is  no  longer  in  danger  of  being  affected  with 
any  notice  acquired  by  his  solicitor  in  some  previous 
transaction  of  an  equitable  charge  on  the  property  {m). 
Where  part  of  the  purchase  money  is  to  be  advanced  by 
a  new  mortgagee,  who  requires  that  the  legal  estate 
shall  be  conveyed  direct  from  some  already  existing 
mortgagee  to  himself  {n) ,  the  purchaser  must  take  care 
that  the  whole  estate  in  the  lands  sold  be  conveyed  to 
the  new  mortgagee  by  the  deed  of  conveyance  completing 

{ff)  Above,  p.  423.  it  was  not  the  practice  to  keep 

(h)  Above,  p.  424.  alive  a  mortgage  paid  off  out  of 

(i)  Above,  pp.  423,  424,  552.  the  purchase  money  unless  there 

[k)  This  was  the  case  in  Toul-  were  reason  to  suspect  the  exis- 

min  v.  Steere,  3  Mer.  210  ;  above,  tenceof  some  mesne  incumbrance: 

p.  423.  1  Key  &  Elph.  Prec.  Conv.  483, 

(/)  See  Davidson,  Prec.  Conv.  400,  4th  ed. ;  459,  465,  7th  ed. 

vol.   ii.  pt.  i.  290,  324,  327,  4th  {m)  Above,  pp.  258— 265. 

ed.,  from  which  it  is  obvious  that  («)  Above,  p.  552. 
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the  sale  and  a  new  equity  of  redemption  limited  to  him- 
self by  the  same  deed.  He  will  then  be  as  well  pro- 
tected against  unknown  prior  equities  as  the  new  mort- 
gagee himself,  for  he  will  claim  as  purchaser  under  the 
same  conveyance  of  the  legal  estate.  But  if  he  were  to 
allow  the  new  mortgagee  to  take  a  simple  transfer  of 
the  old  mortgage  and  himself  take  a  conveyance  from 
the  vendor  alone,  he  would  be  exposing  himself  to  all 
the  risks  attendant  on  the  purchase  of  an  equity  of 
redemption  (o). 

It  is  beyond  the  scope  of  the  present  work  to  give  a  Framing  the 
complete  account  of  all  the  principles  and  rules  which  ^^oJ^^eyance. 
ought  to  be  observed  in  framing  conveyances  on  sale. 
A  few  points  must,  however,  be  noted.  And  first,  as  to  Recitals, 
the  extent  to  which  the  vendor's  title  should  be  recited 
or  noticed.  This  will  depend  on  the  state  of  the  title  : 
but  the  general  j)rinciple  to  be  observed  is  that  any 
recitals  or  statements  inserted  in  the  conveyance  should 
not  carry  the  history  of  the  title  any  further  back  than 
is  necessary  in  order  to  explain  the  assurance  thereby 
made  (/:»).  Thus,  where  on  investigation  of  the  title, 
the  vendor  has  proved  that  he  is  himself  absolutely 
entitled  to  the  whole  estate  contracted  for  in  the  land 
sold,  it  is  in  general  unnecessary  to  show  in  the  con- 
veyance how  he  became  so  entitled.  In  such  cases 
recitals  may  be  dispensed  with  altogether  {q).  The  old 
conveyancing  practice,  however,  was  to  recite  the  con- 
veyance to  the  vendor  (r)  :  although,  as  we  have  seen  (s), 
if  any  recital  at  all  be  made,  it  is  best  for  the  purchaser 
that  it  should  be  a  precise  recital  (as  of  the  vendor's 
seisin  in  fee,  in  the  case  of  freeholds)  sufficient  to  estop 
the  vendor  and  all  claiming  under  him  from  setting  up 

(o)  Above,  pp.  419  sq.  sq.,  4th  ed. 

(p)  See  1  Dart,  V.  &  P.  590.  (r)  Wms.  Real  Prop.  140,  363 

{q)  See  Davidson's  Prec.  Conv.  Ist  ed.  :   192,  ol4,  13th  ed.  ' 

vol.  i.  p.  44  ;  vol.  ii.  pt.  i.  pp.  229  {.i)  Above,  p.  550. 
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a  legal  estate,  wliicb  they  liave  not  at  tlie  time  of  con- 
veyance, but  may  subsequently  acquire  (/).  But  it  is 
thought  to  be  permissible  to  depart  from  this  principle 
wliere  the  vendor's  title  depends  on  proof  of  facts,  as 
distinguished  from  deeds  or  other  assurances  (^/).  In 
such  cases  it  is  often  convenient  to  recite  the  facts  in 
order  that  on  any  resale  of  the  land  to  be  made  after 
twenty  years'  time,  the  recitals  may  be  used  as  priiiid 
facie  evidence  of  the  facts  (x).  For  example,  where  the 
vendor  became  entitled  to  the  land  sold  as  the  heir  of 
an  intestate,  it  is  very  useful  to  recite  the  various 
matters  of  pedigree  which  establish  the  heii"ship  {//)  ; 
and  this  is  particularly  the  case  where  the  fact  material 
to  the  title  is  negative,  as  that  one  had  or  left  no 
issue  (:;).  The  utility  of  similar  recitals  is  equally 
obvious  where  the  vendor's  title  depends  on  the  deter- 
mination of  an  estate  tail  or  of  successive  estates  tail. 
Where  land  sold  is  subject  to  outstanding  estates  or 
incumbrances,  which  are  all  got  in  or  released  by  the 
deed  of  conveyance  (r/),  it  will,  as  a  rule,  be  necessary  to 
recite  the  assurances  under  which  the  various  conveying 
parties  claim  ;  and  this  may  of  course  involve  the  state- 
ment of  the  title  prior  to  the  acquisition  of  the  land  by 
the  vendor :  but  in  these  cases  also  the  same  principle 
should  be  observed  of  not  carrying  the  title  farther  back 
tlian  is  necessary  to  explain  the  operative  part  of  the 
deed.  The  draftsman's  aim  should  be  to  frame  a  deed 
which  shall  be  capable  of  serving  as  a  good  root  of 
title  (b)  in  time  to  come.  For  this  reason  it  is  desii'able 
that  the  conveyance  should  show  clearly  the  origin  of 
every  outstanding  estate  or  interest  assured,  but  should 
contain  no  reference  to  any  documents  or  matters  which 
it  would  be  inconvenient  to  produce  or  explain  on  any 

{t)  Sug.  V.  &  P.  558.  {>/)  Above,  pp.   104,    124  ;  see 

iu)  See  1   Dart,  V.  &  P.  591 ;  ^^^^  ^^^^^^  ^    ,q, 

above,  p.  96.  ^Y*)  Above,  p.  548. 

{x)  See  above,  p.  109.  (*)  Above,  p.  87. 
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future  dealing  with  the  land,  when  the  present  convey- 
ance might  be  treated  as  the  root  of  title.  For  this 
reason  also  no  assurance  or  other  document,  which  is 
not  a  necessary  part  of  the  title,  should  ever  be  recited 
or  noticed.  Thus  contracts  for  the  sale  of  land,  which 
are  in  general  superseded  by  the  conveyances  made  in  ^^.^^^^Y'^^^y^^' 
pursuance  thereof,  should  never  be  stated  in  recital  as 
being  entered  into  by  some  particular  document,  unless 
in  exceptional  circumstances  making  that  document  an 
essential  part  of  the  title  {c).  The  agreement  only  to 
sell  is  commonly  referred  to  in  conveyances  on  sale,  the 
written  memorandum  of  the  contract  not  being  men- 
tioned (r/).  As  we  have  seen  {e),  the  vendor  cannot  be 
required  to  execute  a  deed  containing  any  recital,  which 
is  contrary  to  the  truth:  but  he  cannot  object  to  execute 
an  assurance,  which  will  duly  carry  out  his  obligation 
of  conveying  the  property  sold,  but  contains  no 
recitals  (,/'). 

With  respect  to  the  parcels  or  description  of  the  pro-  Parcels. 
party  sold,  it  appears  that  the  purchaser  is  entitled  to 
have  inserted  in  the  conveyance  such  a  description  of 
the  property  sold  as  will  clearly  identify  the  land 
intended  to  be  assured.  If,  therefore,  the  description  of 
the  property  sold  contained  in  the  contract  be  mislead- 
ing, inadequate  or  obsolete,  the  purchaser  should  insert 
in  the  draft  conveyance  an  accurate  description  of  the 
land,  according  to  its  present  condition,  prepared  from 
his  own  surveyor's  report ;  and  it  is  thought  that  in 
these  circumstances  the  vendor  could  not  refuse  to 
convey  the  land  by  the  new  description  {g).  It  is, 
however,  questionable  whether  a  vendor,  who  has  sold 
lands  by  a  description  accurately  applying  to  them,  and 

(f)  See  above,  p.  464;/>— '  '''^''/'^^f/)^lrar^fey  v.  Burton,  L.  R.  3 
{d)  1  Dart,  V.   &  P.  595,  596  ;       Ch.  365. 
above,  p.  555,  nn.  {q),  (r).  (gi)  See  Davidson,  Prec.  Conv. 

(«)  Above,  p.  545.  i.  82  sq.,  4th  ed^<Jc— o-»^»~-..  A 
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Description 
independent 
of  or  by  refe- 
rence to  a 
plan. 


Connecting  a 
new  descrip- 
tion with  the 
old. 


Mortgagees 
and  trustees 
convey  by  the 


lias  completely  discharged  the  oLligations  imposed  on 
him  of  proving  the  identity  of  the  lands  described  in 
the  contract  with  those  described  in  the  muniments  of 
title  and  with  those  of  which  possession  is  offered  (A), 
can  be  required  to  convey  and  to  covenant  for  title  by  a 
different  description  from  that  by  which  he  sold.  If  he 
has  satisfactorily  proved  title  and  identity,  his  only 
remaining  obligation  seems  to  be  to  convey  what  he  has 
contracted  to  sell,  that  is,  the  land  described  in  the 
contract;  and  it  is  thought  that  in  such  case  he  cannot 
be  compelled  to  undertake  the  burden  of  verifying  a 
new  description  of  the  lands  (/) .  It  is  always  desirable 
that  the  conveyance  should  contain  a  complete  verbal 
description,  independent  of  any  plan,  of  the  property 
sold  and  that  any  plan  of  the  land  referred  to  or  drawn 
on  the  deed  should  be  auxiliary  only  (k).  If,  as  is 
sometimes  unavoidable,  the  property  is  so  described  by 
reference  to  a  plan  that  the  plan  is  made  a  material 
part  of  the  description  (/),  extreme  care  should  be  taken 
in  checking  the  accuracy  of  the  plan  {)>/).  When  lands 
are  conveyed  by  a  new  description  not  contained  in  any 
of  the  title  deeds,  it  is  always  desirable  in  framing  the 
deed  of  conveyance  to  connect  the  new  description  with 
the  old  by  stating  that  the  lands  were  formerly  known 
by  the  old  description  (giving  it)  {n).  Such  a  state- 
ment will  in  twenty  years  become  pn'nid  facie  evidence 
of  identity  on  sales  (o).  When  mortgagees,  who  are 
paid  off,  or  trustees  join  in  a  conveyance  on  sale,  they 


{!,)  Above,  pp.  36,  115,  136. 

[i)  Above,  p.  547,  and  n.  (e). 

(/.•)  1  Dart,  V.  &  P.  601 ;  David- 
son, Prec.  Conv.  i.  85,  86,  4th 
ed.  ;  i.  65,  66,  5th  ed. 

(/)  See  above,  p.  95. 

{m)  For  instances  of  the  effect 
of  a  conveyance  of  lands  described 
by  reference  to  a  plan,  which  was 
inaccurate,  see  LlcweUyn  v.  Jersey, 
11  M.  &  W.  183  ;  Lylex.  Richards, 
L.  R.  1  H.  L.  222 ;  May  v.  Piatt, 


1900,  1  Ch.  616.  For  an  example 
of  a  reference  to  a  schedule  of 
parcels  and  a  plan  controlling  a 
general  description,  see  Barton  v. 
iJaurs,  10  C.  B.  261.  For  a  case 
of  an  ambiguous  general  descrip- 
tion being  controlled  by  recitals, 
see  Walsh  v.  Treranion,  15  Q.  B. 
733. 

{n)  Davidson,  Prec  Conv.  i.  83, 
4th  ed. ;  i.  63,  5th  ed. 

ip)  Above,  p.  109. 
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are  not,  as  a  rule,  bound  to  convey  by  any  other  description 
description  than  that  by  which  the  land  was  conveyed  ^j^^^  ^^^^^ 
to  them(|>).  If  in  such  cases  a  new  description  be 
desirable  for  and  can  be  required  by  the  purchaser, 
and  the  mortgagees  or  trustees  will  not  abate  any- 
thing of  their  strict  rights,  the  conveyance  must  be 
so  framed  that  the  mortgagees  or  trustees  convey  by 
the  old  description,  and  that  any  conveyance  of  the 
land  by  the  new  description  or  any  statement  that 
the  land  conveyed  by  the  old  description  is  now  more 
accurately  described  by  the  new  is  the  conveyance  or 
statement  of  the  vendor  only.  Trustees  of  lands  under 
a  simple  trust  are,  however,  bound  to  execute  the  estate  (q)  ; 
and  if  the  equitable  interest  therein  become  vested  by 
assignment  or  otherwise  in  several  persons,  of  whom 
each  is  entitled  in  severalty  to  a  particular  parcel  of  the 
lands,  the  trustees  must  at  the  request  of  all  convey  to 
each  the  legal  estate  in  his  own  part ;  and  this  may  of 
course  involve  their  conveying  by  a  new  description  (/■). 
But  there  is  an  oft-cited  diction  of  Lord  Eldon  (/■)  that 
a  trustee  cannot  be  compelled  to  divest  himself  of  his 
trust  by  different  parcels  at  different  times.  It  appears, 
however,  that  an  assignee  from  the  cestid-quc-trust  of  a 
part  of  the  trust  property  is  entitled,  on  proving  to  the 
trustee  that  the  whole  equitable  estate  or  interest  in 
that  part  is  now  vested  absolutely  in  himself,  to  require 
the  trustee  to  convey  to  him  the  legal  estate  or  interest 
therein  (-s).  Mortgagees  cannot  of  course  be  required 
to  release   from   their  security  any  part  of   the  land 


{p)   Goodsonv.E/lissoii,  3  Rnss.  2   Ph.    301,    302;    Ee  Radcliffe, 

583,  594  ;  see  Mostyn  v.  Mustijn,  1892,    1  Cli.   227  ;    and  it  seems 

1893    3  Ch.  376.  from  the  decree  ultimately  made 

{q)  Wms.  Real  Prop.  168,  178,  that    this    principle    was    really 

19th  ed.  recognised    by    Lord    Eldon    in 

(r)  Goodsou  v.  EUisson,  ubi  sup.  Guodson  v.  EHisson,  3  Russ.  596, 

(.s)  This  is  clearly  established  subject  to  the  trustee's  right  to 

■with  regard  to  funds  of  money  or  be  protected  by  the  order  of  the 

stock,    &c.  :    Smith    v.    Snoiv,   3  Court  in  a  case  of  doubt  or  diffi- 

Madd.   10  ;    Lcnaghan   v.   Smith,  culty. 
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cliarged  witlioiit  tlie  whole  amount  due  to  tliem  being 
paid  (/).  But  it  sometimes  happens,  where  a  small 
portion  of  lands  in  mortgage  is  sold,  that  the  mort- 
gagees, being  satisfied  that  the  remainder  of  the 
lauds  is  an  ample  security  for  the  money  due  to 
them,  concur  in  the  conveyance  to  the  purchaser  to 
convey  the  legal  estate  and  release  their  charge  with- 
out receiving  any  part  of  the  purchase  money.  No 
difficulty  can  arise  w^hen  this  course  is  taken,  if  the 
mortgagees  be  beneficially  entitled  to  the  mortgage 
money,  or  if  the  purchaser  have  no  notice  that  they 
are  not  so  entitled  (ii).  In  either  case  he  takes  as  a 
purchaser  for  value  from  the  mortgagees,  they  con- 
veying to  him  at  the  mortgagor's  request  in  considera- 
tion of  his  paying  the  purchase  money  to  the  mort- 
gagor ;  and  there  is  no  question  of  the  adequacy  of 
this  consideration  as  regards  the  mortgagees,  where 
they  are  aj)parently  entitled  for  their  own  use.  But 
if  the  purchaser  should  have  notice  that  the  mort- 
gagees are  trustees  of  the  mortgage  money,  the 
Trustce-mort-  question  arises  whether  they  have  power,  as  against 
gagecs^ra-  their  ccstiii-rjuc-frii-sfs,  to  release  gratuitously  any  part 
releasing  part  of  their  Security.  It  is  said  that,  at  least  where  the 
security.  trustees  have  the  usual  power  of  varying  investments, 

they  are  justified  in  so  releasing  a  portion  of  the 
property  charged,  provided  that  their  security  is  not 
substantially  impaired  (the  transaction  being  equivalent 

[i)  The  rule  was  that  the  only  mortgages,  instead  of  reconvey- 

right  enforceable  by  a  mortgagor,  ing,  on  the  terms  on  which  they 

and    those  claiming  under   him,  would  be  bound  to  reconvey,  and 

against  a  mortgagee,  whose  estate  giving     to      mortgagors     under 

}>ad  become  absolute  at  law,  was  mortgages  made  after  that  year 

the  equity  of  redemption  on  re-  the    right    to    inspect   the    title 

payment    of    principal,    interest  deeds  of  the  mortgaged  property: 

and  costs  :  Lunslau  v.  Fatterson,  but  otherwise  it  remains  in  full 

2   Ph.    341,    34o  ;    Chichester    v.  force.     See  stats.   44  &  45  Vict. 

DonegaU,  L.   E.   5  Ch.   497,  502.  c.   41,  ss.   15,  16  ;  45  &  46  Vict. 

This  rule  has  been  modified  by  c.  39,  s.   12  ;   Teevan  v.  Smith,  20 

enactments  in  the  Conveyanciug  Ch.  D.  724. 
Act  of  1881  obliging  mortgagees  ..    .,  , 

to    execute   a   transfer   of    their  ^">  ^^ove,  p.  2o0. 
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to  the  calling-in  and  re-investment  of  the  money 
secured),  and  that  the  purchaser  is  entitled  to  assume 
that  their  power  has  been  properly  exercised  {x) .  But 
it  must  not  be  forgotten  that  trustees  advancing  money 
on  mortgage  of  land  have  no  right  to  release  any  part 
of  the  land  charged  for  the  mere  convenience  of  the 
mortgagor  (y)  ;  even  in  exercising  an  express  power 
to  release  or  compromise  a  claim,  they  are  bound  to  act 
reasonably  and  in  good  faith  for  the  advantage  of  their 
cestui-que-t rusts  (s).  It  seems,  therefore,  that  where 
mortgagees,  being  to  the  knowledge  of  the  purchaser 
trustees,  release  part  of  the  mortgaged  lands  to  a 
purchaser  without  any  valuable  consideration  given  to 
them,  they  act,  prima  facie ^  to  the  disadvantage  of  their 
cost iii-que-t rusts,  and  the  purchaser  appears  to  take  the 
risk  of  proving  that  the  transaction  was  proper ;  failing 
which  the  release  would  be  invalid  against  the 
beneficiaries  {a) .  And  it  is  certainly  advisable  for  a 
purchaser,  proposing  to  accept  such  a  conveyance  from 
trustee -mortgagees,  to  satisfy  himself  that  their  security 
will  not  be  impaired  in  any  substantial  degree  by  the 
release,  and  to  obtain  evidence  of  this  fact,  which  he 
can  produce  on  any  future  sale  or  mortgage  of  the  land. 

As  is  well  known,  before  the  year  1882  it  was  the  General 
practice  in  drawing  conveyances  of  land  to  add  to  the  ^'^^  ^' 
parcels,  or  description  of  the  property  to  be  assm'ed,  a 
number  of  general  ivords,  comprehending  all  easements, 
rights,  privileges  or  advantages  appertaining  or  reputed 
to  appertain  thereto  or  therewith  used  and  enjoyed  {h). 
This   addition   was   unnecessary  and   of  no   effect   as 

[x)  Davidson, Prec.Conv. vol. ii.       13  Ir.  Ch.  137. 
pt.  i.  347,  n.,  4thed.  ;  see  2  Dart,  {a)  See   Pell  v.    De    JVinton,   2 

V.  &P.  612,.5thed.  ;  690,  Cthed.       De  G-.  &  J.  13;  2  Dart,  V.  &  P. 

(>j)  See  Lewin  on  Trusts,  495,  ^/^^Wms   -Real  Pron    193   331 

6th  ed.  ;  706,  10th  ed.  ,,^^>  yi^^-  "^^^^  f,  °P-.o-  '  ««  ' 

'         '  olo,    13th   ed.  ;    41o,    59o,    661, 

(z)  See  Blue  v.  Marshall,  3  19th  ed.  ;  Davidson,  Prec.  Conv. 
P.  W.  381  ;  Fennlngton  v.  Mealey,  vol.  i.  91  sq.  ;  vol.  ii.  pt.  i.  231, 
1  C.  &  M.  402, 407  ;  Re  Alexander,       4th  ed. 

w.  36 
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regards  any  rights  legally  appendant  or  appurtenant  to 
the  land  conveyed ;  for  all  such  rights  pass  by  a  con- 
veyance of  the  land  without  being  mentioned  (c).  But 
so  far  as  the  general  words  comprised  any  privileges  or 
advantages  used  or  oijoycd  with  the  land  conveyed,  they 
might  have  the  effect  of  an  express  grant  by  the  con- 
veying party,  as  a  legal  easement  or  right,  of  some 
pri%alege  or  advantage,  previously  used  or  enjoyed  for 
the  benefit  of  or  in  connexion  with  the  land  conveyed, 
over  some  other  land  of  his  own  {d).  Since  the  Con- 
veyancing Act  of  1881  {e)  took  effect,  it  has  been  the 
practice  to  omit  general  words  from  conveyances  in 
reliance  on  the  provisions  contained  in  the  6th  section 
of  that  Act.  These  provisions  resemble  the  general 
words  formerly  in  use,  not  only  in  including  in  con- 
veyances a  superfluous  assurance  of  all  easements  and 
rights  appertaining  to  the  land  conveyed,  but  also  in 
incorporating  therein  an  express  conveyance  of  all 
privileges  or  advantages  enjoyed  with  the  land  conveyed 
at  the  time  of  conveyance  (/)  ;  and  this  conveyance  may 
operate,  in  the  same  manner  as  general  words,  to  gi-ant, 
as  a  legal  easement  or  right,  some  privilege  or  advantage 
enjoyed  in  fact  at  the  time  of  conveyance  for  the  benefit 
of  the  land  assured  over  other  land  belonging  to  the 
grantor  {g).  It  is  therefore  necessary  to  consider  what 
easements  or  like  privileges  a  purchaser  of  land  may 
require  to  be  conveyed  to  him. 

What  ease-  A  contract  for  the  sale  of  a  piece  of  land,  either  with 

(c)  Litt.  8.  183;  Co.Litt.  121b;  (/)  This  does  not  exactly 
Williams  on  Commons,  315.                follow  the  usual  form  of  general 

(d)  Watts  V.  Kehon,  L.  E..  6  words,  which  mentioned  all 
Ch.  166  ;  Kay  v.  Oxlnj,  L.  R.  10  rights,  &c.  now  or  heretofore  en- 
Q.  B.  360  ;  Barkshtre  v.  Grubb,  joyed  with  the  land.  As  to  the 
18  Ch.  D.  616  ;  Williams  on  effect  of  this  difference,  ^ee  Hall 
Commons,  170,  315—319,  323,  v.  ^y>-o«,  4  Ch.  D.  667,  671,  672  ; 
324  ;  Wms.  Conv.  Stat.  64—66.  Wras.  Conv.  Stat.  68. 

(e)  Stat.  44  &  45  Vict.  c.  41,  {</)  B  room  field  \.  Williams,  1897, 
•which  came  into  operation  imme-  1  Ch.  602  ;  International  Tea  Stores 
diately  after  the  31st  December,  Co.  v.  Hubbx,  1903,  2  Ch.  165  ;  see 
1881  ;  see  Wms.  Conv.  Stat.  Quicke  v.  Chapman,  1903,  1  Ch. 
60  sq.  659. 
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or  without  mention  of  "the  appurtenances,"  passes  ments  or  other 
(equally  with  a  conveyance  at  common  law  of  the  legal  purcW^c^an 
estate  therein  (//)  )  only  such  rights,  privileges  or  ease-  require  to  be 
ments,  as  are  legally  appendant  or  appurtenant  thereto ;  h?m!^^^ 
and  does  not,  in  absence  of  special  stipulation,  entitle 
the  purchaser  to  have  conveyed  to  him  any  privileges  or 
advantages  which  were  used  by  the  vendor  in  connexion 
with  the  land  sold  over  adjoining  or  other  land  of  his 
own,  but  are  not  necessary  for  the  enjoyment  of  the 
property  as  sold  (/).  And  the  6th  section  of  the  Con- 
veyancing Act  of  1881  {]:)  affects  only  conveyances  of 
land  made  by  deed  and  does  not  apply  to  contracts  for 
the  sale  of  land(/).  It  follows,  therefore,  that  if  the 
conveyance,  as  drawn  on  the  purchaser's  behalf,  incor- 
porate tacitly,  according  to  the  present  practice,  the 
provisions  of  this  enactment,  and  these  provisions  would, 
if  uncontrolled,  operate  to  grant  to  the  purchaser  as  an 
easement  or  a  right  some  advantage  previously  enjoyed 
in  fact  by  the  vendor,  but  not  included  in  the  contract 
for  sale,  the  vendor  is  entitled  to  require  that  words 
shall  be  inserted  modifying  the  statutory  provisions  to 
the  extent  necessary  to  give  to  the  contract  for  sale  its 
true  effect  {m).     And  in  such  cases  the  vendor  should 

{h)  Wms.  Real  Prop.  415, 19th  Godwin  v.  Schivcppes,  Ld.,   1902, 

ed.  ;  Wms.  Conv.  Stat.  64,  65;  1  Ch.  926.     So  the  sale  of  a  house 

above,  p.  562.  having  windows  overlooking  land 

(i)  Bolton  V.  Bolton,  11  Ch.  D.  not  belonging  to  the  vendor  im- 
968;  Barkihire  v.  Grubb,  18  Ch.  plies  no  warranty  that  the  vendor 
D.  616,  620  ;  Re  Peck  and  London  has  a  right  to  the  access  of  light 
School  Boird,  1893,  2  Ch.  315;  through  tho.se  windows:  Green- 
Re  Hughes  and  Ashley'' s  Contract,  halgh  v.  Brindley,  1901,  2  Ch. 
1900,  2  Ch.  595.  But,  of  course,  324;  but  if  the  vendor  were  to 
if  the  vendor  induce  the  purchaser  represent  (contrary  to  the  fact) 
to  enter  into  the  contract  by  a  that  he  had  such  right,  he  could' 
representation  that  he  shall  have  not  enforce  the  contract, 
some  privilege  over  other  land  of  (/.-)  stat.  44  &  45  Vict.  c.  41 
the  vendor's,  the  vendor  cannot  {^ee  sect.  2  (v) ) ;  above,  p.  562. 
enforce     the     contract    without  /7\d     d?        j   t     j       c  i     i 

fi-rflntino-    tbp    sflTTiP    aa    fl    Ipo-al  '     ^^  ^^"'^  ""^  London  School 

granting    the    same   as   a  legal       ^^     ,   ^ggg    ^  ^^       ^ 

right:  see  the  last  mentioned  case.  '  '  ' 

See  also  Birmingham,  ^-c.  Banking  {in)  Re  Feck  and  London  School 

Co.    V.    Ross,    38    Ch.    D.    295;  Board,  and  Re  Mughes  and  Ashley' s 

Burroxvs  v.  Lang,  1901,  2  Ch.  502  ;  Contract,  ubi  sup. 

36  (2) 
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be  most  careful  to  have  the  effect  of  the  enactment  in 
question  duly  limited  by  express  words,  or  he  may  find, 
after  conveyance,  that  he  has  subjected  the  laud  retained 
by  him  to  some  easement  or  other  right  which  he  did 
not  intend  to  grant  when  he  made  the  contract  for 
sale  {n) .  If  so,  he  will  have  no  remedy  but  to  bring  an 
action  for  the  rectification  of  the  conveyance ;  and  this 
relief  (apart  from  fraud)  will  be  granted  only  in  case  of 
common  and  not  of  unilateral  mistake  (o).  If,  how- 
ever, the  use  of  some  privilege  or  advantage  over  adjoin- 
ing land  retained  by  the  vendor  be  necessary  to  the 
proper  enjoyment,  as  contemplated  by  the  contract  (p), 
of  the  property  sold,  the  pui'chaser  will  be  entitled 
to  have  that  privilege  or  advantage  granted  to  him  by 
the  conveyance  as  a  legal  easement  or  right.  Indeed, 
where  the  easement  would  be  necessary  and  continuous, 
as  in  the  case  of  a  right  to  the  access  of  light,  or  even 
necessary  only,  such  as  a  way  of  necessity  (q),  a  grant 
thereof  would  be  implied  from  the  mere  conveyance  of 
the  land  to  which  it  was  necessarily  accessory.  But  in 
such  cases  the  purchaser  is  not  obliged  to  rest  content 
with  such  grant  as  would  be  implied  in  law  from  the 
conveyance  of  the  land.  He  is  certainly  entitled  to 
have  such  an  express  grant  of  the  privilege  or  advantage 
in  question  as  would  be  made  by  incorporating  in  the 
conveyance,  without  any  restriction,  the  statutory 
general  words.  And  since  the  object  of  the  conveyance 
is  to  carry  out  with  certainty  the  intention  of  the  parties 
to  the  contract,  it  is  thought  that,  if  the  conveyance  as 
drawn  on  the  purchaser's  behalf  contain  a  grant  defining 
accui'ately  in  exj)ress  words  some  privilege  or  advantage 

(«)  See  Jiroomjield  \.  WilUams,  Hail.   Co.,   26  Ch.  D.   434,  441, 

1897,  1  Ch.  602  ;  Follard  v.  Gave,  442,  452,  453. 
1901,    1    Ch.   834  ;    International  {q)  See    Wheeldon   v.   Burrows, 

Tea  Stores  Co.   v.  Hobbs,  1903,  2  12    Ch.    D.    31   ;     Broomfield    v. 

Ch.  165.  Williams,  1897,   1    Ch.   602,    610, 

(o)  2  Dart,  V.  &  P.   838,  839  ;  612  ;  Pollard  \.  Gare,  1901,  1  Ch. 

Maij  V.  Piatt,  1900,  1  Ch.  616.  834  ;  and  consider  the  case  cited 

( p)  See  Bayleij  v.  Great  Western  in  the  previous  note. 
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impliedly  sold  by  the  contract  and  to  be  enjoyed 
over  some  land  retained  by  the  vendor,  the  vendor 
cannot  object  to  execute  the  conveyance  in  that  form. 
As  the  vendor  may,  where  necessary,  exclude  or  restrict 
the  operation  of  the  statutory  general  words  and,  in 
place  thereof,  define  his  liabilities  in  express  and  un- 
ambiguous terms  (>•),  so  the  purchaser  is  not  obliged  to 
accept  the  general  description  of  his  rights  which  would 
be  given  by  such  general  words  (a  description  which 
cannot  be  reduced  to  certainty  without  proof  of  the 
facts  existing  at  the  time  of  conveyance  (s) ),  but  is 
entitled  to  have  such  rights  particularly  and  exactly 
defined  (/).  Any  easements  or  other  accessory  rights 
expressly  mentioned  in  the  contract  as  being  included 
in  the  sale  should  of  course  be  expressly  granted  in  the 
conveyance. 

Where  the  vendor  has  stipulated  in  the  contract  for  Reservations 
the  reservation  in  his  own  favour  of  any  easement  or  ^"  ^}^^  ^®°" 
other  right  over  the  land  sold,  care  must  be  taken  that    *'''  ^  ^^°'""' 
due  effect  is  given  to  such  stipulation  in  the  conveyance  ; 
otherwise  the  vendor  will  have  no  remedy  to  assert  his 
right  but  to  sue  for  rectification  of  the  conveyance  (ti). 
The  vendor  may  be  entitled  to  some  reservation  over 
the  property  sold,  not  only  by  express  agreement,  but 
by  implication  from  the  circumstances  surrounding  the 
contract ;  as  where  the  purchaser  buys  with  notice  of  the 
fact  that  the  adjoining  property  of  the  vendor  is  laid 
out  for  building,  and  access  thereto  across  the  land  sold 
will  obviously  be  necessary  (x).     And  a  vendor  may  by 
the  like  implication,  as  well  as  by  express  contract,  be 

(»•)  Above,  p.  563.  Contract,  1900,  2  Ch.  595  ;    and 

(«)  See  the  cases  cited  above,  consider  lie  Birmingham,  &c    Co 

p.  562,  nn.  (rf),  (/),  (^).  and  Allday,  1893,  1  Ch.  342. 

(<)    See   Bolton   v.    Bolton,    11  («)    See  Tecbaij   v.  Manchester, 

Ch.  D.  968  ;  Barkshire  v.  Grubb,  ^-c.   Rail.    Co.,    24    Ch.    D.    572  • 

18  Ch.  D.  616,  620  ;  Me  Peck  and  Williams  on  Commons,  322.         ' 

London  School  Board,  1893,  2  Ch.  {x)  Davies  v.  Sear,  L.  R.  V  Eq. 

315  ;    Be   Hughes    and   Ashleifs  427.                                        ' 
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entitled  to  reserve  to  himself  the  unrestricted  use  of 
some  adjoining  land  of  his,  which  would  otherwise  have 
become  subject  to  an  easement  or  right  (as  to  access  of 
light)  in  the  purchaser's  favour  (//)  ;  as  where  the  pur- 
chaser of  a  house  with  Avindows  overlooking  land 
adjoining  and  retained  by  the  vendor  has  notice  that 
the  land  is  laid  out  for  building  in  a  manner  obviously 
inconsistent  with  the  acquisition  by  the  purchaser  of 
any  such  right  (s) .  But  except  by  virtue  of  such 
express  or  implied  contract,  the  vendor  has  no  claim  to 
the  reservation  in  his  own  favour  of  any  right  over  the 
land  sold,  or,  where  the  exercise  of  some  easement  or 
privilege  over  any  adjoining  land  of  his  would  other- 
wise be  necessary  to  the  enjoyment  of  the  property 
sold,  to  the  reservation  in  his  ovm  favour  of  such  right 
of  free  use  of  the  adjoining  land  as  will  exclude  the 
acquisition  of  such  privilege  or  easement  {a).  For 
example,  if  a  vendor  offer  for  sale  by  auction  in 
different  lots  a  house  and  land  adjoining,  which  the 
windows  of  the  house  overlook,  and  the  land  be  sold 
at  the  auction,  but  not  the  house,  the  purchaser  of 
the  land  will  be  entitled  to  build  thereon  so  as  to 
obstruct  the  access  of  light  to  the  windows  (h). 
Whereas,  if  the  house  were  sold  but  not  the  land,  the 
purchaser  would  acquire  by  implication  an  easement  of 
access  of  light  over  the  land  and  the  vendor  would  not 
be  entitled  to  build  so  as  to  obstruct  such  access  (c)  ; 
unless,  as  we  have  seen,  the  purchaser  bought  with 
notice  of  the  vendor's  intention  to  build  thereon  in  a 
manner  inconsistent  with  the  acquisition  of   such   an 

(y)  See  above,  p.  563.  Co.,  2  C.  P.  D.  13  ;    Wheeldon  v. 

,  ,  cj       T>-      •     I.         p      T>     1         Burrows,  12  Ch.  D.  31. 

tngCo.Y.Ross,6%  Chi)  l^b  ^22;  Holt,  C.  J.,  Tenant  v. 
f  Cr926'  ^'^'^^'^^'''   ^  •'  '       Gohlwin,    2    Ld.     Eaym.    1089, 


1093  ;  Thesiger,  L.  J.,  Wheeldon 
V.   Burrows,   12   Ch.  I 
Jessel,  M.  R,.,  Allen  v 
(A)  Ellis  V.  Manchester  Carriage       Ch.  D.  355,  357,  358. 


(a)  See  above,   pp.    663,    564,       y.  Burrows,   12  Ch.  D.   31,   51  ; 
and  cases  there  cited.  Jessel,  M.  R.,  Allen  v.  2'aylor,  16 


OF  THE  COMPLETION  OF  THE  CONTRACT.  567 

easement  (d).  And  if  botli  lots  were  sold  at  the  same 
time,  the  purchaser  of  the  house  would  acquire  an  ease- 
ment of  the  access  of  light  over  the  land  ;  for  on  a  sale 
or  conveyance  at  one  and  the  same  time  to  different 
persons  of  two  tenements  belonging  to  the  same  owner, 
there  is  implied,  unless  a  contrary  intention  appear,  a 
grant  of  all  easements  over  one  tenement  which  are 
necessary  for  the  enjoyment  of  the  other  (t').  Where 
two  tenements  belonging  to  one  owner  exercise  each 
over  the  other  some  privilege  necessary  to  their  proper 
enjoyment,  as  where  two  houses  are  built  together  and 
supported  by  one  party  wall,  then,  on  a  sale  or  convey- 
ance of  one  of  the  tenements,  there  will  be  implied,  not 
only  a  grant  of  an  easement  of  support  in  favour  of 
the  purchaser  or  other  alienee,  but  also  a  reservation  of 
the  like  easement  to  the  owner  retaining  the  other 
tenement  (/). 

If  the  property  were  sold  subject  to  some  particular  Where  the 
incumbrance,  which  is  to  remain  undischarged,  such  as  soid'subiecfc 

a  mortgage,  restrictive  covenants,  an    easement,   or  a  to  some 
,.,.,  p  .  ,,  1        •        i>  incumbrance. 

subsisting  tenancy  tor  any  term,  the  vendor  is  oi  course 
entitled  to  require  that  it  shall  be  expressed  in  the 
conveyance  that  he  conveys  the  land  sold  subject  to  the 
incumbrance  in  question.  And  the  conveyancer  acting 
for  him  should  be  particularly  careful  to  see  that  this  is 
done ;  as  the  statutory  covenants  for  title,  which  are 
now  usually  incorporated  in  conveyances  on  sale,  include 
covenants  for  right  to  convey  and  quiet  enjoyment, 
subject  only  as  expressed  in  the  conveyance,  and  for 
freedom  from  incumbrances  other  than  those  subject  to 
which  the  conveyance  is  crpress///  made  {g).     So  that  if 

(d)  Above,  pp.  565,  566.  (/)    Richards   v.  Hose,   9   Ex. 

(e)  Sivanshoroiigh  v.  Coventry,  9       218  ;  Thesiger,  L.  J.,  Wheeldon  v. 
Bing.   305  ;    Barnes   v.   Loach,   4       Burrows,  12  Ch.  D.  31,  5'J. 

Q.  B.  D.  494;  Allen  v.   Taylor,  {g)  Stat.  44  &  45  Vict.  c.  41, 

16  Ch.  D.  355.  s.  7  (U). 
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tlie  vendor  omit  to  specify  in  the  conveyance  the  incum- 
brance, subject  to  which  he  sold,  and  convey  as  beneficial 
owner,  he  lays  himself  open  to  an  action  on  his  covenants 
for  title,  to  which  his  only  defence  would  be  to  plead 
the  terms  of  the  contract  for  sale  and  counterclaim  for 
rectification  of  the  conveyance  (//).  Where  the  contract 
for  sale  contains  the  common  stipulation  (/)  tliat  the 
property  is  sold  subject  to  all  chief  and  other  rents, 
rights  of  way  and  water  and  other  easements  (if  any) 
charged  or  subsisting  thereon,  and  to  all  leases,  tenancies 
and  occupations,  whether  mentioned  in  the  particulars 
of  sale  or  not,  and  to  all  rights  and  claims  of  lessees, 
tenants  and  occupiers,  it  may  perhaps  be  argued  that  the 
vendor  is  in  strict  law  entitled  to  insist  that  he  shall 
convey  according  as  he  contracted  to  sell,  namely,  sub- 
ject to  these  incumbrances ;  and  that  none  the  less, 
where  the  purchaser  has  inquired  whether  there  are  any 
such  incumbrances  (/i)  and  received  the  reply  that  the 
vendor  is  not  aware  of  any  (l).  For  as  we  have  seen  (m), 
it  is  only  against  such  incumbrances  as  the  vendor 
was  not  aware  of  that  this  stipulation  has  any  force ; 
and  the  vendor  certainly  appears  to  be  entitled  to  limit 
his  liability  under  the  statutory  covenants  for  title,  so 
that  he  shall  not  be  sued  for  any  defects  of  title  so 
arising.  But  it  is  not,  and  has  never  been,  the  practice 
of  conveyancers  to  insert  in  conveyances  on  sale  any 
words  qualifying,  by  reference  to  possible  incumbrances 
of  this  kind,  either  the  assurance  made  or  the  covenants 
for  title  entered  into  by  the  vendor  {n)  ;  for  it  is  under- 

(h)  See  Poffe  v.  Midland  Hail.  (l)  It  is  submitted  that  if  the 
Co.,  1894,  1  Ch.  11  ;  Mai/  v.  vendor  has  answered  positively 
Flatt,  1900,  1  Ch.  616.  As  to  that  there  are  not  any  such  in- 
obtaining  rectification  on  this  cumbrances,  he  cannot  insist  on 
ground,  see  Coldcot  v.  Hill,  1  Ch.  having  the  same  mentioned  in 
Ca.  15  ;  Feilder  v.  Studleij,  Finch,  the  conveyance. 
90  ;  Sug.  V.  &  P.  609  ;  2  Dart,  (w)  Above,  pp.  61,  n.  {iv),  141. 
V.  &  P.  886.  («)  This  appears  from  an  ex- 

(i)  Above,    pp.     60,    61,    and  amination  of  the  precedents  con- 

n.  [ic).  tained  in  Davidson,  Prec.  Conv. 

{k)  Above,  p.  141.  vol.  ii.  pt.  i.  4th  ed.,  considered 
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stood  that  the  stipulation  in  question  is  merely  intended 
to  j)rotect  the  vendor  against  any  objection  to  the  title 
on  account  of  incumbrances  of  the  kind   mentioned, 
which  may  exist  without  the  vendor's  knowledge,  and 
may  be  discovered  in  the  course  of  the  investigation  of 
title,  and  that  the  purposes  of  the  clause  are  exhausted 
when  the  title  has  been  investigated  without  the  dis- 
covery of  any  such  incumbrance  (o).     And  it  would  be 
a  great  hardship  on  the  purchaser  for  such  words  to  be 
inserted  in  the  conveyance,  as  they  would  put  everyone 
taking  under  the  conveyance   upon   inquiry,   whether 
there  were  such  incumbrances  or  not  (p).  It  is  thought, 
therefore,  that  the  Court  would  not  oblige  a  purchaser, 
who  bought  under  such  a  stipulation,  to   accept  a  con- 
veyance, in  which  the  assurance  made  by  the  vendor  was 
qualified  by  such  words,  especially  when  it  is  considered 
that   under   an   innocent    conveyance  (q)    the    vendor 
assures  the  land  described  for  such  estate  or  iuterest  only 
as  he  really  has  therein  and  subject  to  all  legal  liabilities 
actually  affecting  the  same  (r) .     But  it  is  thought  that 
the  vendor  would  be  entitled  to  insist  on  limiting  the 
statutory  covenants  for  title  so  that  they  should  not 
extend  to  indemnify  the  purchaser  against  any  incum- 
brance, whether  known  or  unknown,  subject  to  which 
the  sale  was  expressly  made.     It  is  not,  however,  the 
practice  to  insist  on  such  a  limitation  with  regard  to  the 
possible  incumbrances  specified  in  the  above-mentioned 
common  condition  of  sale.     If  in  any  particular  case  it 
were  desired  to  insist  on  this  limitation  of  the  covenants, 
it  should  be  carried  out  by  a  clause  expressly  modifying 
the   effect   of   the    statutory   covenants    and    not    by 


with  reference  to  the  fact  that  (v)  Dart,  V.  &  P.  156,  oth  ed.  ; 

the  stipulation  in  question  is  one  176,  6th  ed. 

of  the  general  conditions  of  sale  :  (p)  Re  Alms  Corn  Charity,  1901, 

Ibid.  1.^611,  4th  ed.  ;  i.  521  and  2  Ch.  750. 

n.,  5th  ed.      See  also  1  Key  &  (y)  Above,  p.  551,  n.  {z). 

Elph.    Prec.    Conv.    260,    n.   (r),  (/■)   Hardmanv.  Child,  29,0,11.1) 

4th  ed. ;  244,  n.  {d),  7th  ed.  712,  717. 
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expressing  that  the  conveyance  is  made  subject  to  the 
iucumbrauces  mentioned  in  the  condition.  If  it  be 
stipulated  in  the  contract  for  sale  that  the  property  is 
sold  and  s/ta/l  be  conveyed  subject  to  the  incumbrances 
above  mentioned  (.s),  the  purchaser  cannot  object  to  the 
insertion  in  the  conveyance  of  the  same  words  as  are 
contained  in  the  contract  (/).  The  vendor  cannot  oblige 
the  purcliaser  to  take  a  conveyance  of  the  land  sold 
subject  to  any  other  incumbrances  than  those  subject 
to  which  the  purchaser  expressly  or  impliedly  («)  agreed 
to  buy  (?/•). 

Sale  of  such  If  the  vendor  should  have  sold  only  such  estate  or 

Tender  has.  interest  as  he  has  in  some  particular  land,  he  is  of 
course  entitled  to  require  that  he  shall  convey  the  same 
thing  only  and  in  the  same  words.  But  if  land  were 
sold  by  a  particular  description,  with  a  stipulation  that 
the  purchaser  shall  accept  such  title  as  the  vendor 
has  (.r),  the  case  is  different,  and  the  vendor  would  be 
obliged  to  convey  the  land  as  described  in  the  contract, 
without  any  words  limiting  the  assurance  to  his  actual 
interest  therein  (y) .  In  such  case,  however,  it  is  thought 
that  the  contract  is  equivalent  to  an  agreement  to  buy 
subject  to  such  incumbrances  or  defects  of  title  as  may 
appear  upon  investigation  to  exist,  and  that  the  vendor 
would  therefore  be  entitled  to  limit  his  covenants  for 
title  so  as  to  prevent  any  action  thereon  being  brought 
against  him  by  reason  of  such  incumbrances  or 
defects  (::).     It  may  be  observed  that  the  usual  vendor's 

(«)  Above,  p.  568.  27  Ch.  D.  555  ;  Hardman  v.  Child, 

[t)   Gale   V.    Sqtder,    4    Ch.    D.  2?,  Ch.'D.m;  Mosiyn  \.  Mostyn, 

226,  5  Ch.  D.  625.  1893,  3  Ch.   376  ;   lie  Tf'allis  and 

(ii)    As    where    the    purchaser  Barnard'' s   Contract,   1899,   2   Ch. 

buys  with  notice  that  the  land  is  515. 

subject  to  some  irremovable  in-  i^a  Above,  p.  163. 

cumbrance,  and  the  vendor  does  ,   ,  c!„„  „v„„„   „    r,^o 

.  7  J.      i.  J.      1,  (y)  t5ee  above,  p.  569. 

not  expressly  contract  to  show  a  *^'  '  ^ 

good  title ;  above,  p.  164.  [z)  See  the  cases  cited,  above, 

(w)  Re   Moncktoti  and   Gilzean,       p.  568,  n.  (h). 
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qualified  covenants  for  title,  whether  given  in  express 
terms  or  incorporated  in  the  convej^ance  by  statute, 
do  not  confer  any  indemnity  against  the  purchaser's 
eviction  by  title  paramount  to  that  of  the  vendor's  own 
predecessors  in  title  ;  they  extend  only  to  the  purchaser's 
disturbance  by  reason  of  some  act,  omission  or  incum- 
brance, of  the  vendor  himself  or  any  person  through 
whom  he  derives  title,  otherwise  than  by  pm-chase  for 
value  (a) .  A  disseisor,  therefore,  or  even  a  man  having 
no  title  at  all,  not  so  much  as  a  disseisor's  estate  (b),  if 
he  sold  and  conveyed  as  beneficial  otnier  the  land,  into 
which  he  had  wrongfully  entered  or  which  he  had 
wrongfully  assumed  was  his,  would  incur  no  liability 
on  the  statutory  covenants  for  title  in  case  of  the  eject- 
ment of  the  purchaser  by  the  rightful  owner. 

If  one  sell  a  single  piece  of  land  on  the  terms  that  Sale  of  land 
the  purchaser  shall  enter  into  covenants  restrictive  of  reSrSive 
the  use  of  the  land,  the  vendor  is  of  course  not  bound,  covenants. 
in  the  absence  of  express  or  implied  stipulation  or  of 
representation  to  the  contrary,  to  enter  into  any  similar 
covenants  or  to  observe  the  like  restrictions  with  regard 
to  any  adjoining  land  retained  by  him  (c).     If  lands  be 
offered  for  sale  in  lots,  either  at  one  sale  by  auction  or  in 
a  series  of  consecutive  private  sales,  on  the  terms  that 
each  purchaser  shall  enter  into  restrictive  covenants  as 
to  the  lot  bought  by  him,  it  is,  in  the  absence  of  express 
stipulation,  a  question  to  be  decided  on  consideration  of 
aU  the  circumstances  and  conditions  of  the  sale  whether 
there  is  implied  in  the  contract  for  the  sale  of  any  lot 
an  agreement  that  the  vendor  shall  be  bound  by  the 

(a)  Browninff  v.  Wright,  2  B.  &  simple  :  see  Williams  on  Seisin, 

P.    13  ;  Eessc  v.  Stevenson,   3   B.  7,   10  ;    Leach  v.  Jay,   9   Ch    d' 

kV.  bQb,bl^\  Nlnd  X.Marshall,  42,44. 

1    Brod.   &  B.  319  ;   Stannard  v.  (r)  See  Tucker  v.   Vowlcs,  1893 

Forbes,  6  A.    &  E.  572  ;   Sag.  V.  1    Ch.    195  ;    Bowell  v.    Satchell, 

&  P.  602,  603,  605—609  ;   Hoivard  1903,  2  Ch.  212  ;  Osborne  v  Brad- 

V.  Maitland,  11  Q.  B.  D.  695.  ley,    1903,    2    Ch.    446  ;    above 

[h)    This    is    an   estate   in   fee  p.  431,  n.  (y).  ' 
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restrictive  covenants  as  to  any  lot  remaining  unsold  {d). 
If  it  appear  that  the  offer  made  hy  the  vendor  was  in 
effect  that  each  purchaser  should  have  a  lot  forming 
part  of  an  estate  subject  to  a  general  scheme  of  restric- 
tive covenants  enforceable  by  as  well  as  against  all 
owners  of  any  part  thereof,  the  vendor  will  be  bound  to 
enter  into  like  restrictive  covenants  with  the  purchaser, 
as  regards  any  lot  remaining  unsold  ;  and  will  be 
bound  in  equity  to  observe  the  restrictions,  though  he 
do  not  enter  into  any  such  express  covenant  (e).  But 
if  it  appear  that  the  vendor  merely  offered  each  lot 
to  be  sold  subject  to  restrictive  covenants  to  be  entered 
into  with  himself  by  each  purchaser,  and  did  not  offer, 
as  part  of  the  contract  or  as  an  inducement  to  buy,  the 
advantage  of  the  whole  property  put  up  for  sale  being- 
subject  to  the  same  covenants,  then  the  purchaser  of 
any  lot  will  have  no  claim  to  enforce  any  restriction 
over  any  lot  remaining  unsold,  or  to  require  the  vendor 
to  enter  into  any  covenant  in  respect  thereof  (./).  In 
any  case  in  which  it  is  either  an  express  or  an  implied 
term  of  the  contract  for  sale  that  any  land  retained  by 
the  vendor  shall  be  subject  to  any  restriction  in  the 
purchaser's  favour,  the  purchaser  is  entitled  to  require 
the  vendor  on  completion  to  enter  into  a  covenant  with 
him  to  that  effect  {g).  The  case  is  exactly  parallel  to 
that  of  an  express  or  implied  contract  to  gi-ant  an 
easement  over  land  retained  by  the  vendor  (//). 

Estate  clause.       The  estate  clause  always  inserted  in  conveyances  of 
land  before  the  year  1882,  and  pm-porting  to  assure  all 

(d)  Above,  p.  428,  and  n.  {(/)  ;  roiincU,  1898,  2  Ch.  240  ;  Howell 

Nuttvigham   Patent  Brick,  ^-c.  Co.  v.  Salchell,  1903,  2  Ch.  212. 
V.  BidUr,  16  Q.  B.    D.  778,  784,  (/)    Tucker  v.    rowles,  1893,    1 

785  ;  Cullim  v.  Castle,  36  Ch.  D.  Ch.  19.5  ;  Holfordx.  Acton  Urban 

243.  Council,  1898,  2  Ch.  240  ;  abore, 

{e)  See  cases  cited  in  previous  p.  571,  n.  [c). 
note  ;  Re  Birmim/ham,  ^c.  Co.  and  {g)  Me  Birmingham,  ^-c.  Co.  and 

Alldaij,   1893,   1  Ch.    342  ;  Davis  Allday,    1893,   1   Ch.    342  ;  Lavis 

V.  Leicester,  1894,  2  Ch.  208,  219,  v.  Leicester,  1894,  2  Ch.  208,  220. 
227,  232  ;  Rolford  v.  Actmi  Urban  {h)  Above,  pp.  564,  665. 
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the  conveying  party's  estate  or  interest  in  the  land 
conveyed  (/),  went  out  of  use  after  the  commencement 
of  the  Conveyancing  Act  of  1881  {k)  ;  the  63rd  section 
of  that  Act  providing  that  every  conveyance  shall  by 
virtue  of  that  Act  be  effectual  to  pass  all  the  conveying 
party's  estate  or  interest  in  the  property  conveyed,  but 
this  enactment  shall  apply  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  conveyance 
and  have  effect  subject  to  the  terms  of  the  conveyance 
and  the  provisions  therein  contained.  Having  regard 
to  this  express  saving  and  to  the  construction  placed  on 
the  estate  clause  formerly  usual  (/),  it  is  thought  to  be 
unnecessary  expressly  to  exclude  the  operation  of  that 
enactment  upon  conveyances  assuring  in  proper  terms 
less  than  the  whole  estate  of  the  party  conveying,  such 
as  leases  for  life  or  years,  or  gifts  in  tail.  But  if  upon 
the  sale  of  the  fee  simple,  or  other  the  vendor's  whole 
estate  in  some  land,  it  is  stipulated  that  some  exception 
or  reservation  shall  be  made,  the  same  must  of  course  be 
clearly  defined  in  the  deed  of  conveyance  (m)  ;  for  if  all 
mention  thereof  be  omitted,  the  deed  will  take  effect  at 
law  according  to  its  terms,  and  the  vendor's  only  remedy 
will  be  an  action  for  rectification  of  the  conveyance  (n). 

The  reader  may  be  reminded  that,  although  a  contract  Limitation  of 
for  the  sale  of  land,  without  defining  the  estate  to  be  c^as^^' 
sold  therein,  is  intended  to  mean  a  sale  of  the  freehold  estate. 
in  fee  (o) ,  this  rule  has  no  application  to  a  conveyance 
on  sale,  in  which  the  estate  to  be  taken  by  the  purchaser 

(i)     1    Davidson,    Free.    Conv.  Minton,  L.   R.   2  C.  P.   543  ;    1 

94,    4th   ed.  ;    see   Wms.    Conv.  Davidson,    Prec.    Conv.    94     95 

Stat.  242  ;  Wms.  Real  Prop.  606,  4th  ed. 
19th  ed.  /    s    c         ,     -nv     •  •.  -r^ 

(/!•)  Stat.  44  &  45  Vict.  c.  41.  ^  ('")  ^.^^  J  .P^'7'^'T'     ?'"''''• 

Jur.    998;    ILmt  v.  Eemnanf,   9  i^&t^e  difference  between  an  ex- 
Ex.   635  ;  Hooper  v.   Harrison,   2  ^^P*'°'^  ^'^'^  ^  reservation. 
K.  &  J.  86,  1)3  ;  Neame  v.  Moor-  («)  Above,  pp.  564,  568. 
torn,  L.  R.  3  Eq.  91  ;  Francis  v.  (o)  Above,  p.  34. 
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must  be  duly  limited  or  marked  out,  either  by  the  use  of 
the  words  necessary  to  convey  the  fee  at  common  law, 
or  by  the  exact  expressions  mentioned  in  the  olst  section 
of  the  Conveyancing  Act,  1881  {p).  If,  therefore,  an 
estate  in  fee  simple  were  sold,  the  land  must  be  con- 
veyed either  to  the  purchaser  and  his  heirs  or  to  him  in 
fee  simple,  and  no  other  words  will  suffice  to  effect  this 
or  (excepting  the  words  proper  to  confer  an  estate  tail) 
will  avail  to  convey  a  greater  estate  than  for  the 
grantee's  life  (q).  And  it  must  not  be  forgotten  that 
where  the  land  sold  is  to  be  conveyed  to  a  grantee  to 
uses,  it  is  equally  necessary  to  limit  to  him  an  estate  in 
fee  simple  in  express  and  proper  terms,  otherwise  he 
takes  an  estate  for  his  own  life  only  in  the  land  con- 
veyed, with  the  consequence  that  the  same  legal  estate 
and  no  more  will  pass  under  the  Statute  of  Uses  (>•)  to 
the  person  or  persons  to  whose  use  it  is  expressed  that 
he  shall  hold  the  land  (s) .  But  if  the  purchaser  should, 
through  a  mistake  of  this  kind,  acquire  by  the  con- 
veyance a  less  estate  at  law  than  he  was  entitled  under 
the  contract  to  have  assured  to  him,  he  will  nevertheless 
be  entitled  in  equity  to  such  an  estate  as  he  actually 
purchased  in  the  land,  and  will  be  entitled  to  have  the 
Limitation  by  conveyance  rectified  accordingly  (t).  This  consideration 
abb  eftat'es^*'  ^^^  ^^  important  bearing  on  cases  where  an  equitable 
in  land.  estate  in  lands  is  limited  in  a  deed  by  words  which 

would  be  insufficient  to  convey  the  fee  if  the  estate  were 
legal,  but  indicate  an  intention  to  pass  the  entire 
equitable  estate.  It  is  settled  that  equity  follows  the 
law  to  this  extent,  that  a  grant  by  deed  of  an  equitable 
estate  in  lands  to  the  grantee  simply,  without  any  words 
of  limitation  or  any  other  icords  indicating  an  intention  to 

[p)  Stat.  44  &  45  Vict.  c.  41.  (/•)  Stat.  27  Hen.  VIII.  c.  10. 

(q)  Re  Ethel  and  Mitchells  and  ,  >,    A-u„„a   „    i  oo 

ButleT\  Contract,  1901,  1  Ch.  945,  W  Above,  p.  1,38. 

■where  the  limitation  was  to  the  [t)  Re  Ethel  and  Mitchells  and 

grantee  in  fee  ;  Wms.  Real  Prop.  Butler'' s  Contract,  1901,  1  Ch.  945, 

201,  202,  19th  ed.  948. 
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pass  the  fee,  will  confer  an  estate  for  the  grantee's  life 
only  (m).  But  it  is  otherwise  if  the  deed  show  an 
intention  to  transfer  the  grantor's  whole  equitable 
interest  in  the  land  (x).  Thus,  if  A.  agree  with  B.  to 
buy  the  lands  of  which  0.  is  seised  in  fee  on  trust  for  B. 
in  fee,  or  to  buy  B.'s  equity  of  redemption  in  the  lands 
comprised  in  B.'s  mortgage  to  D.,  and  B.  convey  these 
lands  to  A.  by  a  deed,  in  which  the  nature  of  the  agree- 
ment between  the  parties  is  by  recital  or  otherwise 
sufficiently  shown  and  the  payment  of  the  purchase 
money  is  stated  as  the  consideration,  but  which  contains 
no  words  or  no  correct  technical  words  of  limitation  of 
the  fee  simple  to  A.,  it  is  submitted  that  A.  will  none 
the  less  be  entitled  to  the  entire  equitable  estate  in  the 
lands.  But,  of  course,  it  would  be  proper  in  such  a  case 
for  A.  to  take  a  conveyance  to  himself  and  his  heirs  or 
in  fee  simple. 

Every  vendor  of  land,  besides  conveying  the  land  Vendor  of 
ij    ,       ,1  1  •     1  J  1  -i  p  land  bound 

sold  to  the  purchaser,  is  bound,  unless  it  appear  from  ^^  gj^g  ^^e 
the  contract  that  he  was  selling  as  a  trustee  or  mort-  usual  cove- 
gagee  (y) ,  to  enter  into  the  usual  qualified  covenants  for 
title.  That  is  to  say,  he  must  covenant  with  the 
purchaser  that  he  has  power  to  convey  the  land  as 
expressed  in  the  conveyance,  that  the  premises  shall  be 
quietly  enjoyed  and  that  the  same  are  free  from  any 
incumbrance,  and  also,  if  the  property  sold  were  lease- 
hold, that  the  lease  is  valid,  the  rent  has  been  paid  and 
the  covenants  performed :  but  all  these  covenants  are 
limited  to  indemnifying  the  purchaser  against  dis- 
turbance  by   reason   only   of    some   act,   omission   or 

(m)  ^ee  Re  Whiston's  Settlement,  Real  Prop.   165,    13lh   ed.,   181, 

1894,  1  Ch.   661,   and  the  cases  19th  ed. 

there  cited.  («/)  See  Worley  v.  Frampton,  5 

{x)  See  Shep.  Touch.  (Preston's  Hare,  560  ;    Sug.  V.    &   P.   69, 

ed.)  106  ;  Preston  on  Estates,  ii.  575  ;   1  Dart,  V.  &  P.  662  ;  Wms. 

64 — 66  ;  Hayes  on  Conveyancing,  Real  Prop.  449,  13th  ed.  ;  David- 

91,  92,  5th  ed.  ;  Lewinou  Trusts,  son,   Prec.    Conv.   vol.  ii.   pt.  i. 

95,  6th  ed.,  117,  10th  ed.  :  Wms.  191,  261,  n.  («),  296,  n.,  4th  ed. 


576  OF  THE  COMPLETION  OF  THE  CONTRACT. 

sufferance  of  the  vendor  himself,  or  of  any  of  his 
predecessors  in  title  subsequent  to  the  last  sale  of  the 
land  or  the  last  conveyance  thereof  for  other  valuable 
consideration  whereon  proper  covenants  for  title  were 
given  (~),  or  of  any  persons  claiming  under  him  or 
them.  So  that  if  tlie  vendor  i)urchased  the  land  him- 
self, he  will  covenant  against  disturbance  by  reason 
only  of  his  own  acts  or  those  of  persons  claiming  under 
him.  And  the  vendor  must  also  covenant  for  further 
assurance  by  himself  or  any  one  claiming  under  or  in 
trust  for  him  or  any  such  of  his  predecessors  in  title  as 
aforesaid  [a).  And  although,  as  we  have  seen  {b),  a 
contract  to  sell  land  is  an  absolute  undertaking,  express 
or  implied,  to  sell  the  fee  simple  or  other  estate  specified, 
free  from  incumbrances,  it  is  settled  that,  in  the  absence 
of  express  stipulation  to  the  contrary,  a  vendor  of  land 
is  not  bound  to  give,  in  the  conveyance  of  the  land, 
any  manner  of  warranty  of  title  other  than  is  afforded 
by  these  qualified  covenants  (c) .  And  no  other  warranty 
of  title  (f/)  is  implied  on  a  sale  of  land  made  by  one 
who  assumes  to  deal  therewith  as  owner,  and  completed 
by  conveyance  and  payment  of  the  purchase  money  {e). 
Indeed,  under  the  present  law,  no  warranty  of  or 
covenant  for  title  is  implied  by  the  mere  conveyance, 


[z)    See    Sug.  V.    &   P.    574  ;  prepared  on  the  purchaser's  be- 

DavidsoD,  Prec.   Conv.   192,  261,  half  purport  to  assure  the  land 

n.  ((/),  4th  ed.  ;  1  Dart,  V.  &  P.  to  be   held  by  him   "  free  from 

616.  incumbrances,"  the  vendor  should 

ia)  Browning  v.   Wright,   2  B.  strike  out  these  words,  as  they 

&  P.    13,   22;   Church  v.  Brown,  might     import    an    unrestricted 

15  Ves.   258,   263  ;    Blakesley  v.  warranty   at   common    law   that 

Whieldon,    1    Hare,    176,    181;  the  lands  were  free  from  mcum- 

Sug.  V.    &  P.  574;   1   Dart,    V.  brances  :   see  Expte.  hlanford,  17 

&  P.  615—617,  621  ;  Davidson,  Q- ^.  D.  259,  271. 

Prec.    Conv.    vol.    i.     118,    203,  (rf)  ^..y.,  no  such  warranty  of 

n    (b)-  vol     ii.    pt.   i.    191,   205,  title  as  is  implied  by  the  modem 

214,   215,    4th  ed.  ;  Wms.  Real  law  on   the   sale   of   goods  :   see 

Prop.  448, 13th  ed.  ;  589,  19th  ed.  Benjamm    on    Sales,   jJ  11—623, 

^         '                 '        '  2nd  ed.  ;  Wms.  Pers.  Prop.  o23, 

{*)  Above,  p.  34.  15th  ed. 

(c)  See  note  («),  above.       For  (e)    C/are  v.   Lamb,   L.    R.    10 

this  reason,  if  the  conveyance  as  C.  P.  334. 
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on  sale  or  otherwise,  of  any  land  (./')  ;  except  only  in  No  warranty 

II  c  1        •        p  J  p  /   \  J    •      of  title  now 

the  case  oi  a  demise  tor  a  term  ot  years  {(j),  and  m  implied,  as  a 
certain  cases  of  statutory  conveyance  where  the  word  ^^^^y  ^J  ^^^ 

A  P-r.T  'T       conveyance 

grant   by  force   of    some   Act   of    Parliament  implies  of  land, 
covenants  for  title  {//).     But,  as  we  have  seen,  on  an 
executory  agreement  to  sell  land  the  vendor  is  bound  to 
show  a  good  title  (/)  ;  and  if  one  agree  to  buy  land  and 
be  let  into  possession  on  payment  of  the  purchase  money 
and    the   vendor's    title    prove    defective    before    the 
execution  of  a  conveyance,  the  purchaser  can  recover 
the  price  paid  as  upon  a  total  failure  of  consideration, 
for   the   contract   was   not   then   completed  (./).     And 
this  appears  to  be  the  case,  notwithstanding  that  the 
title  had  been  accepted  (/r)  ;  unless  the  purchaser  had 
expressly   agreed   to   accept    such   a   title   as   exposed 
him  to  the  risk  attendant  on  the  defect  and  the  title 
contracted  for  had  been   duly  shown   to  him  (/).     If, 
moreover,  one  induce  another  to  buy  land  by  untruth-  False  repre- 
fully  representing  himself  to  be  the  freeholder  in  fee  yendor^thaf 
or  absolute  owner  thereof,  the  purchaser  will  be  entitled  ^^  is  the 
to  relief  on  the  ground  of  the  misrepresentation  and  land  sold. 
according   as   it  were  innocent  (in)    or  fraudulent  {n)  ; 
the    difference   being   that    either    an    innocent    or   a 
fraudulent   misrepresentation   of   this   kind  will   be   a 


(/)  Co.    Litt.    384a   and  note  {m)  Bree   v.  Holbech,  2  Doug. 

(1)  ;  Stat.  8  &  9  Vict.  c.  106,  s.  4  ;  654  ;    TVilde  v.  Gibson,  1  H.  L.  C. 

Clare  v.  Lamb,  ubi  sup.;  Debcn-  605,  633;   Selboroe,  C.,  Broivnlie 

ham   V.    Sawbridge,    1901,    2    Ch.  v.    Campbell,    5    App.    Cas.    925, 

98,100.  935— 938  ;    JuUffe    v.    Baker,    11 

{(/)  See  Wms.  Real  Prop.  592,  Q.  B.  D.  255  ;  Berry  v.  Beck,  14 

593,     19th    ed.  ;     Budd-Seoit    v.  App.  Cas.  337 ;   Onward  Building 

Daniell,  1902,  2  K.  B.  351  ;  Jones  Socleti/  v.   Smithson,  1893,    1   Ch. 

V.  Lavington,  1903,  1  K.  B.  253.  1,    12  ;     Ikbcnham    v.    Sawbridge, 

[h)  See  Wms.  Real  Prop.  592,  1901,  2  Ch.  98  ;  see  also  Riidd  v. 

19th  ed.  Lascellc!,  1900,  1  Ch.  815,  818. 

(t)  Above,  pp.  27,  75  sq.  [n)     Edwards    v.     M'Leag,     G. 

{j)  Johnson  v.  Johnson,  3  B.  &  Coop.  3U8,  2  Swanst.  287  ;  Hart 

P.  162.  V.    Swaine,   7   Ch.    D.    42,   as   to 

[k)  See  <S'.  C.  ;  Re  Maedicke  and  which    see  Brownlie   v.    Campbell 

Lipski's    Contract,    1901,    2    Ch.  and  Joliffe   v.    Baker,   ubi  sup.  ; 

666  ;  and  above,  pp.  144,  145.  Berry  v.  Beek,  14  App.  Cas.  337, 

[l)  See  above,  pp.  163—168.  365,  366,  371—374. 
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good  ground  for  rescinding  or  avoiding  the  specific 
performance  of  the  contract  while  it  remains  \mcom- 
pleted,  but  only  a  fraudulent  misrepresentation  will 
give  rise  to  an  action  of  deceit,  or  to  a  eliiim  to  set 
aside  the  conveyance  after  complotioiu 


Sale  by  trus-        jf  ^j^g  vendor  Sold  as  a  trustee,  he  cannot  he  required 
tee  as  such.  .  c  •  ^       ^ 

to  give  the  usual  vendor  s  covenants  lor  title,  but  can 

only  he  called  upon  to  covenant  that  he  has  done  no 

act  to  incumber  the  property  sold  (o).     But  if  a  trustee 

enter  into  a  contract  to  sell  land,  without  disclosing  his 

fiduciarj^  character,  the  prnx-haser  will,  it  is  thought,  be 

entitled  to  the  same  covenants  as  if  the  vendor  were  the 

beneficial    owner  (;j).      This    should   not   be    forgotten 

when  it  is  desired  to  effect  a  sale  by  trustees  without 

By  mortgagee  disclosing  the  trust.  So  a  mortgagee  selling  as  such 
under  his  power  of  sale  is  only  bound  to  covenant  that 
he  has  not  incumbered  (q),  but  would,  it  is  thought,  be 
liable  to  give  the  usual  vendor's  covenants  as  to  title  if 

By  cestui- que-  he  sold  under  an  open  contract.  Where  land  held  on  a 
simple  trust  or  in  mortgage  is  sold  by  or  by  the  direction 
of  the  cesfui-que-fritsf  or  the  mortgagor  or  other  person 
entitled  to  the  equity  of  redemption,  he  must  enter  into 
the  vendor's  covenants  for  title,  and  the  trustee  or 
moi'tgagee  concurring  in  the  sale  is  only  bound  to 
covenant  against  his  own  incumbrances.  And  on  a  sale 
by  mortgagor  and  mortgagee,  it  is  the  invariable  prac- 
tice to  insert  or  incorporate  in  the  conveyance  the  usual 
qualified  covenants  for  title  by  the  mortgagor,  notwith- 
standing that  these  aj^pear  to  supersede  and  to  deprive 
the  piu-chaser  of  the  benefit  of  the  absolute  covenants 
for  title  entered  into  by  the  mortgagor  on  the  occasion 

By  trustee  in    of  the  mortgage  (r).     If  land  be  sold  by  a  trustee  in 

bankruptcy. 


trust  or  mort 
gagor. 


(o)  Above,  p.  575,  n.  (y). 
{p)  Above,  p.  675. 
{q)   Davidson,      Prec.      Coiiv, 
vol.  ii.  pt.  i.  296,  n.,  4th  ed. 


(r)  Davidson,  Prec.  Conv. 
vol.  ii.  pt.  i.  261,  n.,  293,  n.  (<?),' 
4th  ed. ;  1  Key  &  Elph.  Prec. 
Conv.  485,  4th  ed.  :  461,  7th  ed. 
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bankruptcy  professedly  selling  as  such  under  tbe  power 
of  sale  given  to  him  by  statute  (■s),  he  can  only  be 
required  to  covenant  that  he  has  done  no  act  to  incumber. 
It  has,  however,  been  the  practice  to  require  the  bankrupt 
himself  to  concur  in  the  conveyance  and  to  covenant  for 
title :  but  this  cannot  be  insisted  on,  and  the  bankrupt's 
covenants  are  of  little  or  no  value  (f).  Where  lands  are  Sale  under 
sold  by  or  by  the  direction  of  one  entitled  to  some 
estate  therein,  with  the  intention  that  they  shall  be  con- 
veyed under  some  power  exercisable  by  himself  or  by 
others  with  his  consent  (such  as  the  power  of  sale  given 
to  a  tenant  for  life  by  the  Settled  Land  Act,  1882  {u), 
or  the  power  of  sale  usually  limited  before  that  Act  to 
the  trustees  of  real  settlements  to  be  exercisable  with 
the  tenaut-for-life's  consent),  he  is  boimd  to  enter  into 
the  usual  covenants  for  title  (./).  But  where  such 
person  is  tenant  for  life  only  and  his  covenants  for  title 
extend  to  the  acts,  &c.  of  any  of  his  predecessors  in 
title  {i/) ,  it  is  the  regular  practice  to  limit  these  covenants 
by  a  proviso  saving  him  from  liability,  as  regards  the 
remainder  or  reversion  expectant  on  his  life  estate,  for 
any  other  acts  or  defaults  than  those  of  himself  or  his 
own  heirs  or  persons  claiming  under  or  in  trust  for  him 
or  them  {z).  And  it  would  probably  be  held,  where  the 
nature  of  the  interest  of  a  tenant  for  life  so  selling  or 
consenting  to  a  sale  apf)ears  from  the  contract,  that  he 
is  entitled  to  insist  on  this  restriction  of  his  liability. 
But  it  is  thought  that  this  is  not  the  case  where  he  has 
sold  as  absolute  owner.  Thus,  if  one  so  entitled  sold 
by  an  open  contract,  which  he  proposed  to  carry  out  by 

(,s)  Stat.  46   &  47  Vict.  c.   52,  Sim.   176,   179  ;  Foulrtt  v.  Hood, 

8.  66.  L.  E.  5  Eq.  11.3  ;  Ee  Sawyer  and 

{/)  Sug.  V.  &  P.  575  ;   1   Dart,  Bctr'my's   Contract,   53  L.   J.   Cli. 

V.    &  P.    G-24;    Davidt-on,   Prec.  1104  ;  Sug.  V.  &  P.  575. 
Conv.  vol.  ii.  pt.  i.   618  aud  u.,  (y)  Above,  p.  576. 

4th  ed.  ;    1  Key  &  Elph.  Prec.  (~)   1  Dart,  V.  &  P.  619,  620 ; 

Conv.  533  and  n.,  4th  ed.  ;  503  Davidson,    Prec.    Conv.    vol.    ii. 

andn.,  7th  ed.  pt.  i.  261,  n.   (o),   262,  4th  ed.  ; 

(m)  Above,  pp.  307  sq.  1    Key    &    Elph.    Prec.    Conv. 

\x)  Re  Lotidon  Bridr/e  Acts,  13  453,  n.,  4th  ed.  ;  426,  n..  7th  ed. 
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a  conveyance  by  himself  under  tlie  Settled  Land  Act, 
1882,  or  by  trustees  under  a  power  of   appointment 
exercisable  with  his  consent  (a),  it  is  submitted  that  he 
would    be  bound    to  give  vendor's  covenants  for  title 
unrestricted  by  any  such  proviso.     As  we  have  seen  (/>), 
this  point  may  be  of  extreme  importance  on  a  sale  under 
the  Settled  Land  Acts.     If  lands  be  vested  in  trustees 
on  a  special  trust  for  sale,  and  they  sell  as  such  trustees, 
their   rei'eipts   being  good  discharges  {<■),    it   does   not 
appear  that  the  purchaser  is  in  strict  right  entitled  to 
require  the  persons  })eneficially  interested  in  the  purchase 
money  to  join  in  the  conveyance   or  to  covenant  for 
title  {(/)  :  but  it  has  been  the  practice  of  conveyancers 
to  insist,  if  such  persons  '^^'ere  absolutely  entitled  and 
.s7^/  Juris,    that   they   should    give   the   usual    vendor's 
covenants  for  title  as  regards  their  shares  (e).     It  is, 
however,  usual  on  sales  by  trustees  to  stipulate  expressly 
that  the  concurrence   of  the  beneficiaries  shall  not  be 
required  and  the  purchaser  shall  be  'entitled  to  no  other 
covenant  than   the   trustees'    covenant  against  incum- 
Sale  by  or.lo.-    brauces  (/').     Where  lands  belonging  to  one  absolutely 
are  sold  by  order  of  the  Court,  he  must  enter  iuto  the 
same  covenants  for  title  as  if  he  himself  sold  them ;  but 
where  on  such  a  sale  the  legal  estate  is  in  trustees  and 
a  good  title  to  the  equitable  interest  is  given  by  virtue 
of  the  order  for  sale(^),  the  purchaser  cannot  require 
the  concurrence  in  the  conveyance  of  the  persons  bene- 
ficially entitled,  or  oblige  them  to  covenant  for  title  {//). 


(a)  Above,  pp.  131, '291,  307."?.  fil3,    4th   ed.  ;    1    Key  &   Elpb. 

(A)  Above,  pp.  333,  334.  Prec.    Conv.    2G4,    n.,    4th   ed.  ; 

[r]  Above,  p.  297.  248,  u.,  7th  ed. 

(fl)  See  OAfrell  v.  CoUrell,  L.  R.  [(/)  Above,  p.  415. 

2  Eq.  330  ;    above,  p.  578  ;  and  (//)  Sug.  V.  &  P.  574  ;   Cotircll 

next  note.  v.     Cottnll,    L.    R.    2    Eq.    330; 

[e)  Sug.  V.  k  P.  574  ;   1  Dart,  1  Dart,  V.  &  P.  G17  ;  Davidson, 

V.    &    P.    617,    618  ;    Davidson,  Prec.  Conv.  vol.  ii.  pt    i.   270  — 

Prec.  Conv.  vol.  ii    pt.  i.  276,  n.,  275    and   notes,    4th    ed.      It    is 

4th  ed.  ;  Wms.  Real  Prop.  449,  usual,  hovv^ever,  so  to  stipulate: 

ISthed.;  589,  19th  ed.  1    Davidson,    Prec.    Conv.    661, 

(/)  1   Davidson.    Proc.    Conv.  4th  ed.  ;  593,  5th  ed. 
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The  present  practice  is  to  incorporate  the  requisite  The  statutory 
covenants  for  title  or  covenant  against  incumbrances  (/)  titlo"*^"*^  ^"^^ 
in  conveyances  on  sale  by  using  the  expressions  which 
cause  such  covenants  to  be  "  deemed  to  be  included  and 
to  be  implied  "  therein  by  virtue  of  the  Conveyancing- 
Act  of  1881.  By  this  Act  (J),  in  a  conveyance  (/.•)  for 
valuable  consideration,  other  than  a  mortgage  (/),  there 
are  implied  on  the  part  of  anyone,  who  conveys  and  is 
expressed  to  convey  as  beneficial  owner,  as  regards  the 
property  expressed  to  be  conveyed  bj'him,  and  with  the 
person  or  persons  to  whom  the  conveyance  is  made, 
covenants  for  right  to  convey,  quiet  enjoyment,  freedom 
from  incumbrances  and  further  assurance,  and  in  the 
case  of  leaseholds,  for  validity  of  the  lease  ;  all  limited 
to  the  acts,  omissions  and  sufferances  of  the  person  who 
so  conveys,  anyone  conveying  by  his  direction  and  any- 
one through  whom  he  derives  title  otherwise  than  by 
purchase  for  value  (not  here  including  a  conveyance  in 
consideration  of  marriage),  and  persons  claiming  under 
him  or  them  {/>/).  And  the  like  covenants  are  implied  in 
a  similar  conveyance,  in  which  it  is  expressed  that  one 
conveys  by  direction  of  another  directing  as  beneficial 
owner,  on  the  part  of  the  person  so  directing  (ji).     And 

(t)  Above,  pp.  575,  57G,  578.  a  covenant  for  further  assurance 

(./)  Stat.  44  &  45  Vict.  c.  41,  limited  to  himself  and  every  per- 
8.  7  (1)  (a),  (b).  This  section  son  deriving  title  under  him  sub- 
applies  only  to  conveyances  made  sequently  to  that  conveyance  : 
after  the  year  1881  :   sect.  7  (8).  sect.  7  (1)  (e). 

(/.)  In   this   section    "  convey-  {iii)  Due  exceptions   are  made 

ance  "  includes  a  deed  conferring  with  regard  to   any  estates,  in- 

the  right  to  admittance  to  copy-  terests,  or  iocumbrauces,  subject 

hold  or  customary  land;  but  does  whereto    the    conveyance    is    c.v- 

not  include  any  other  customary  presaly  made,  and  the  acts,  &c.  of 

assurance,  or  a  demise  by  way  of  personsolaiminginrespectthereof. 

lease  at  a  rent :   sect.  7  (5).  (w)    Sect.     7     (2).       And     by 

(/)  In  a  conveyance  by  way  of  sect.  7  (3),  where  a  wife  conveys 

mortgage,  absolute  covenants  for  and   is   expressed    to    convey   as 

title  are  implied  on    the  p-trt  of  beneficial  owner  and  her  husband 

any  one,  who  conveys  and  is  ex-  also  conveys  and  is  expressed  to 

pressed   to   convey   as   beneficial  convey  as  beneficial  owner,  there 

owner:   sect.   7  (1)  (c),  (d).     And  are  implied,  besides  the  covenants 

in    a    conveyance     by    way    of  implied  as  above  mentioned    by 

settlement  there  is  implied  on  the  the  use  of  these  expressions,  the 

part  of  any  one  who  conveys  and  same  covenants    as    if    the   wife 

is  expressed  to  convey  as  settlor  conveyed  by  the  direction  of  the 
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in  any  conveyance  there  is  implied  a  covenant  against 
inciimbranees  by  anyone  who  conveys  and  is  expressed 
to  convey  as  trustee  or  mortgag-ee,  or  as  personal  repre- 
sentative of  a  deceased  person,  or  as  committee  of  a 
lunatic  so  found  by  inquisition  or  under  an  order  of 
tlie  Court,  sucli  covenant  extending  to  the  conveying 
party's  own  acts  only  (o).  ]5ut  no  covenant  is  implied 
in  any  conveyance  by  virtue  of  this  Act  where  it  is  not 
expressed  that  some  person  conveys  in  one  of  the 
characters  particularly  mentioned  in  the  Act ;  for 
instance,  as  beneficial  owner  or  as  trustee  {j}).  Tlie 
covenants  implied  by  virtue  of  this  Act  may  be  varied 
or  extended  by  deed  ('7).  They  may  therefore,  it  is 
considered,  be  limited  in  any  manner  which  vdW  not 
altogether  destroy  the  covenantor's  personal  liability. 
A  proviso  destroying  altogether  a  covenantor's  personal 
liability  on  the  covenant  is  held  to  be  repugnant  and 
void  {>•).  An  instance  of  the  limitation  of  the  statutory 
covenants  for  title  occurs  in  the  proviso  usually  inserted 
in  conveyances  where  the  party  covenanting  for  title  is 
a  tenant  for  life  only  (s) .  The  benefit  of  a  covenant 
implied  by  virtue  of  this  Act  shall  be  annexed  and 
incident  to  and  go  with  the  estate  or  interest  of  the 
implied  covenantee,  and  shall  be  capable  of  being 
enforced  by  every  person  in  whom  that  estate  or  interest 
is,  for  the  whole  or  any  part  thereof,  from  time  to  time 
vested  {f).  This  is  analogous  to  the  law  laid  down 
with  respect  to  express  covenants  for  title.  These  run 
with  the  land ;  that  is  to  say,  they  are  enforceable  by 
every  one,  Avho  takes  the  covenantee's  estate  therein  (h), 
or  any  part  thereof  (^r).     But  they  are  not  enforceable 

husband  directing   as   beneficial  (/)    fFiUidm-s    v.    Jlatlcniaij,    6 

owner,  and  also  covenants  by  the  Ch.  D.  544,  54  6. 

husband  in  the  same  terms  as  the  (■'>)  Above,  p.  o79. 

covenants  implied  on  the  part  of  [t)  Sect.  7  (6). 

the  wife:  see  Wms.  Conv.  Stat.  {u)  Co.    Litt.    314    b,    385   a; 

87 — 91.  3Iiddlemore  v.    Goudale,  Cro.  Car. 

(o)  Sect.  7  (1)  (f).  503;   Campbdl  v.   LevAs,   3  B.  & 

{■p)  Sect.  7  (4).  A.  392  ;  Sug.  V.  &  P.  576  sq. 

'q)  Sect.  7  (7).  -{lo)  Favwell,-!.,  liof/rrsy.  Hos/"- 
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by  one  who  acquires  the  land,  hut  does  not  take  the 
covenantee's  estate  therein.  Thus  if  A.  conveyed  land 
to  B.  and  his  heirs  to  such  uses  as  C.  should  appoint 
and  in  default  of  appointment  to  the  use  of  C.  and  his 
heirs  and  covenanted  with  C.  for  title,  and  C.  after- 
wards appointed  the  land  to  the  use  of  D.  and  his  heirs, 
D.  could  not  sue  on  the  covenants  for  title,  for  he  took 
an  estate  which  defeated  C.'s  estate  in  the  land  {x). 
Although  if  C.  had  conveyed  to  D.  his  estate  in  the 
land,  D.  could  have  sued  on  the  covenants  for  title.  D. 
could  also  have  sued  on  the  covenants,  if  tliey  had  been 
made  (as  they  should  have  been)  with  B.,  the  grantee 
to  uses ;  because  then  D.  would,  by  virtue  of  the 
Statute  of  Uses  (//),  have  taken  the  covenantee's  estate 
in  the  land ;  and  this  would  be  the  case,  whether  he 
had  taken  by  appointment  or  grant  from  C.  (s). 
Where  the  statutory  covenants  for  title  are  employed, 
the  implied  covenantee  is  the  person  to  whom  the 
conveyance  is  made  [a).  This,  in  cases  where  the 
conveyance  is  made  to  uses  intended  to  be  executed 
by  the  Statute  of  Uses  (//),  is  the  grantee  to  uses  ;  so 
that  if  the  limitations  of  the  conveyance  include  a 
power  of  appointment,  an  appointee  thereunder  will 
take  the  implied  covenantee's  estate  and  so  be  enabled 
to  sue  upon  the  covenants  for  title.  But  it  appears 
equally  true  in  principle  of  the  statutory  as  of  the 
express  covenants  for  title  that  one  cannot  sue  thereon, 
as  assignee  of  the  land  to  which  they  relate,  unless  he 
take  the  implied  covenantee's  estate  therein. 

If  covenants  for  title  were  given  upon  the  sale  of  an  Covenants  for 
equitable  estate,  as  of  an  equity  of  redemption,  an  an  e  ^it'^bl  *^^ 
assignee  of  the  purchaser's  estate  could  not  maintain  an  estate. 

good,    1900,    2    Ch.    388,    39G  ;     9  [x)  Roach  v.   iradham,  G  East, 

Jarm.  Conv.  by  Sweet,  366,  404  ;  289  ;   Sug.  V.  Sc  P.  578—580. 
2  Dart,  V.   &  P.  779,  .5th  ed.  ;  (v)  Stat.  27  Hen.  VIII.  c.  10. 

Twynam  v.  Pickurd,  2  B.  &  A.  (z)  Sug.  V.  &  P.  578. 

105.  (rt)  Above,  p.  581. 
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action  at  law  upon  the  covenants  in  his  own  name,  for 
there  being  no  legal  estate  with  which  the  covenant 
could  run,  he  was  regarded  in  law  as  a  stranger  to  the 
covenant  {b).  It  appears  however  that  he  niiglit  main- 
tain an  action  at  law  in  the  name  of  the  original 
covenantee,  or  his  representatives,  who  would  in  equity 
be  bound  to  allow  his  or  theii'  name  to  be  used  for  the 
purpose.  For  in  equity  the  benefit  of  the  covenants  for 
title  would,  in  accordance  with  the  manifest  intention  of 
the  parties,  run  with  the  purchaser's  estate  in  the 
land(r).  But  where  the  statutory  covenants  for  title 
are  given  in  the  conveyance  on  sale  of  an  equitable 
estate,  it  appears  that  an  assignee  of  the  purchaser's 
estate  may  well  maintain  an  action  at  law  in  his  own 
name  upon  the  covenants,  since  the  right  of  action 
thereon  is  by  force  of  the  above-mentioned  provisions  of 
the  Conveyancing  Act  (c/)  annexed  to  the  implied 
covenantee's  estate  or  interest  in  the  land  conveyed  to 
him ;  and  it  is  thought  that  the  right  of  action  on  the 
covenants  is  effectually  so  annexed  to  the  covenantee's 
estate,  whether  his  interest  be  legal  or  equitable. 

Covenants  for  If  on  a  con\eyance of  land  covenants  for  title,  express 
by  fraud.  or  statutory,  be  obtained  by  fraud,  the  covenantor  may 
well  plead  the  fraud,  in  avoidance  of  the  contract, 
in  any  action  brought  against  him  on  the  covenants 
by  the  original  covenantee.  But  if  the  covenantee 
assign  over  his  estate  in  the  land  to  a  purchaser  for 
value  without  notice  of  the  fraud,  the  assignee  will  be 
entitled,  as  such,  to  enforce  the  covenants  ;  and  the 
covenantor  will  no  longer  be  enabled  to  set  up  the  plea 
of  fraud  (e). 

(i)  Sug.  V.  &  P.  581 ;  9  Jarm.  ffood,  1900.  2  Ch.  388,  404  ;  Sug. 

Conv.    by   Sweet,    366  ;     Onward  V.  &  P.  692,  593. 
Ihcildinff  Socicfi/  V.  S»n(Jiso)i,  1893,  (d)  Stat.  44  &  4')  Vict.  c.  41, 

1  Ch.  1,  12.  s.  7  (6)  ;  above,  p.  .)82. 

(f)  See  Spoiccy  v.  Boycs,  4  Vcs.  (c)  Bav'id  v.  tiuhin,  1893,  1  Ch. 

370 ;    R'xddell  v.  ItiddeU,   7    Sim.  523,    overruling    the    dictum    to 

529,   533,   535  ;    Rogers  v.  Hose-  the  contrary  in  Onward  Building 
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It  seems  to  lie  in  the  purchaser's  option  whether  the  Purchaser 
covenants  for  title,  which  he  is  entitled  to  demand,  shall  ISr'^express 

be  given  by  express  words  in  the  old  form  or  by  incor-  "f  the  statu- 

,.         •      ,1  p  ii         i    ,     J  ,        lory  covenants 

poration  in  the  conveyance  oi  the  statutory  covenants  ;  fyj.  title. 

for  the  purchaser  is  in  general  the  arbiter  of  the  form 
of  the  conveyance  {g).  But,  as  we  have  seen  (//),  the 
practice  is  to  take  the  statutory  covenants.  If,  however, 
the  statutory  covenants  implied  by  llie  vendor's  con- 
veyance as  beneficial  owner  would  imj)ose  upon  him  any 
more  extensive  covenant  than  the  contract  ol)liges  him 
to  give,  he  will  of  course  be  entitled  to  have  the 
operation  of  the  statute  duly  restricted  (/).  Thus  it 
has  been  already  mentioned  that  a  tenant  for  life  not 
bound  to  covenant  against  the  acts  of  the  remainder- 
men or  reversioners  may  so  limit  his  liability  (/.).  Again, 
we  have  seen  (/)  that  a  vendor  is  bound  to  covenant  for 
title  against  his  own  acts  and  the  acts  of  all  his  pre- 
decessors in  title  subsequent  to  the  last  sale  of  the  land 
or  other  dealing  therewith  for  value  whereon  proper 
covenants  for  title  were  given.  But  the  statutory 
covenants  are  against  the  conveying  party's  own  acts 
and  the  acts  of  all  persons  through  whom  he  derives 
title  otherwise  than  by  purchase  for  value  not  including 
the  consideration  of  marriage  [m).  If,  therefore,  the 
vendor  derive  title  under  a  marriage  settlement  whereon 
proper  covenants  for  title  were  given  {n),  it  appears  that 

Society  v.  Smilhson,   1893,   1  Ch.  [m)  Above,  p.  581. 

1,  13;  see  below,  pp.  1053,  1054.  {n)  It  was  the  practice  before 

((j)  Above,   pp.  546,  551,  552.  the  year  1882  for  the  settlor  in  a 

The  same  principle  appears  ap-  marriage  or  family  settlement  to 

plicable  in  determining  whether  give  covenants  for  title  qualified 

any  other   rights,   to   which   the  in  the  same  manner  as  upon  a 

purchaser  is  entitled,  shall  be  as-  sale  :     Davidson,     Prec.     Conv. 

sured  to  him  in  express  terms  or  vol.  iii.  59,  275,  634,   861,    1027, 

by   some    statutory   form  ;    e.g.,  1120,    3rd    ed.  ;     Williams     on 

whether   express    general  words  Settlements,  126,  22G.    But  since 

shall  be  inserted,  or  recourse  had  the   Conveyancing  Act  of    1881 

to  the  statute;  above,  pp.  561, 562.  took  effect,  settlors  have  in  many 

{h)  Above,  p.  581.  cases  given  only  the  covenant  for 

[i)  Above,  p.  563.  further  assurance  implied  under 

{k)  Above,  p.  579.  that  Act  by  their  conveying  as 

(/)  Above,  p.  576,  settlor:    above,  p.  581,  n.    (w)  ; 
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ill  .strict  law  he  will  not  be  bound  to  covenant  for  title 
against  the  aets  of  the  settlor,  and  will  bo  entitled  to 
have  the  statutory  covenants  modified  accordingly  (o). 
In  practice,  however,  vendors  claiming  under  marriage 
settlements  whereon  proper  covenants  for  title  were 
given  have  frequently  submitted  to  covenant  against 
their  settlors'  acts  {}>). 

Covenants  fur         q^^    ^^^    g.^|,,     ^f    ^    i        ^    ^^^^^^     -^^    COpyholds,     the 
title  on  sale  on  _  o  _  i  j  ' 

copyholds.        covenants  for  title  must  be  given  by  a  deed  separate 

from  the  conveyance  of  tlie  land,  which  will  of  course 
be  by  surrender  and  admittance  {q)  ;  as  the  covenants 
cannot  be  entered  on  the  court  rolls.  This  may  be 
accomplished  by  a  deed  either  preceding  or  following 
the  surrender.  In  the  former  case  the  deed  takes  the 
form  of  a  covenant  by  the  vendor  to  surrender  the 
copyholds  to  the  purchaser's  use  and  the  covenants  for 
title  are  added ;  in  the  latter  case  the  deed  contains 
only  the  covenants  for  title.  The  latter  course  was 
formerly  considered  preferable,  because  it  was  doubted 
whether  in  the  former  case  the  covenants  would  run 
with  the  land,  the  covenantee  having  no  legal  interest 
therein  previously  to  the  surrender  (;•).  It  should  be 
noted  that  the  statutory  covenants  for  title  can  only  be 
incorporated  in  a  deed  conferring  the  right  to  admit- 
tance to  copyhold  land  (.s)  ;  so  that  if  it  be  preferred  to 
take  the  surrender  before  the  covenants  for  title  are 
entered  into,  they  must  be  given  by  express  words  in 
the  old  form.     As  the  right  of  action  on  the  statutory 

2     Key    &    Elph.    Free.    Conv.  {p)  See  1  Dart,  V.  k  P.  oi.i, 

461,    n.,     562,    563,     704,    710,  5th  ed.  ;  616,  6th  ed. 

4th  ed.  ;   459,  n.,  549,   550,   664,  (7)   Wms.   Real  Prop.   HO  sfj., 

670,  7th  ed.;  Davidson's  Concii^e  19th  ed. 

Precedents,     511     and    n.,     .')21,  (r)  Above,  pp.  582 — 584;  liid- 

17th  ed.  dcU  v.  JtiddcU,  7  Sim.  529;  David- 

(0)  Sug.  V.  &  P.  574  ;  9  Jarm.  son,   Prec.  Conv.    vol.    ii.  pt.   i. 

Conv.  by  Sweet,  ;575  ;  Davidson,  205—207,  361,  367,  4th  ed. 

Prec.    Conv.    vol.    ii.  pt.   i.    192,  (v)  Stat.  44   &  45  Vict.  c.  41, 

237,  n.,  243,  n.,  254,  n.,  261,  n.,  s.    7    (5);    above,    p.    581,    and 

4th  ed.  n.  (/). 


OF  THE  COMPLETION  OF  THE  CONTRACT.  587 

covenants  for  title  is  expressly  given  to  every  person  in 
whom  is  vested  the  whole  or  any  part  of  the  estate  or 
interest  of  the  implied  covenantee,  and  it  appears 
immaterial  whether  that  estate  were  legal  or  equit- 
able (;*),  there  seems  to  be  no  doubt  that,  where  such 
covenants  are  given  by  a  deed  of  covenant  to  surrender 
copyholds  upon  a  sale  thereof,  the  purchaser's  assigns 
will  be  enabled  to  sue  at  law  upon  the  covenants.  For 
this  reason  the  usual  eom-se  now  is  for  the  purchaser 
to  take  the  statutory  covenants  for  title  upon  the  sale 
of  copyholds,  incorporating  them  in  a  deed  of  covenant 
to  surrender  the  land  to  his  use  (u). 

As  has  been    already  mentioned  (.r),  where  land  is  Where  the 

sold   subject   to    some    definite   incumbrance,  lefjal    or  t""^  ^"^"^  K *° 

.,    1  1  ,       ,  .      ,  '       o  be  conveyed 

equitable,    whether   it   be    a  mortgage,    charge,    lease,  subject  to  any 

easement,  profit  a  pnmhr,  restrictive  covenant  or  other  '^""""^^^a^^^- 

liability,  it   is   proper   to   express   in   the   conveyance 

that  the  land  is  conveyed  subject  to  the  incumbrance. 

And  the  vendor  must  be  particularly  careful  to  see  that 

this  is  done,  where    the  incumbrance  was  created  by 

himself  or  some  one,  against  whose  acts  he  is  bound  to 

covenant  for  title  (//),  and  it  is  proposed  to  incorporate 

the  statutory  covenants   for  title.     For   these  include 

covenants  for  right   to   convey,  quiet  enjoyment,  and 

freedom   from    incumbrance,    subject    only   to    estates 

or    interests     subject    whereto    the     conveyance    was 

express! tf   made  {z).      8o    that    in    such    cases    unless 

the  incumbrance,  subject  to  which  the  land  was  sold, 

be    expressly   mentioned,    the   statutory  covenants  for 

title   will    in   terms   extend   to    guarantee   indemnity 

against    it ;  although   the    conveyance   will   only  pass 

the    vendor's    actual   interest    in    the    land  {a).      The 

incumbrance  .  diminishing   the    estate    granted    to    the 

{t)  Above,  p.  584.  (y)  Above,  pp.  576,  585. 

(«)   1  Key  &  Elph.  Prec.  Conv.  [s)  See  stat.  44  &  45  Vict.  c.  41, 

475  andn.,  4th  ed. ;  451,  7th  ed.  s.7  (1) ;  above,pp.576,581,  n.  (;«)' 

(.r)  Above,  p.  567.  {a)  Above,  p.  569. 
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purchaser  must  therefore  be  exactly  specified   in   the 

conve3'ance.     If   this  were   inadverteutly  omitted,  the 

vendor  would  have  no  remedy   against   an  action  on 

the  covenants  hut  to  claim  rectification  of  the  convey- 

Covenanls  for  ance  (/>).     On    the    other  hand,  if   land,  to  which  the 

to  covcT^n       vendor's  title  is  defective,  be  sold,  or  accepted  by  the 

apparent  purchaser,  with  tlie  stipulation  that  the  vendor  shall  by 

defect.  .  .  .  .  . 

his  covenants  for  title  guarantee  indemnity  against  the 

risk  of  tlie  defect,  and  the  defect  apjtear  on  the  face  of 

the  conveyance,  it  must  be  plainly  shown,  where  the 

statutory   covenants    for  title   are   applicable    and   are 

relied  on,  that  they  are  intended  to  cover  the  defect ; 

otherwise  it  might  be  contended  that  the  defect,  being 

an  incumbrance  subject  to  which  the  conveyance  was 

expressly  made,  did  not  c  ime  within  the  terms  of  the 

covenants.     Of  course,  if  in  this  or  any  other  case  the 

usual  qualified  covenants  for  title  do  not  cover  defects 

or  possible  defects  of  title,  against  which  the  vendor  is 

by  the  contract  of  sale  bound  to  guarantee  indenmity, 

the   statutory    covenants   for    titl-i    must   be    modified 

accordingly    or    else,    which    is   the   better    plan,    the 

required  covenants  for  title  must  be  given  in  express 

terms  duly  showing  the   intention   of   the    parties  {<■). 

Where  covenants  for  title  are  particularly  intended  to 

guard  against   a  known  defect  of   title,   whieh  is  not 

necessarily  apparent,  it   is  belter  that   they  should  be 

contained  in  a  deed  separate  fr^m  the  convej'ance  ;  as 

it  would  not  generally  be  desirable  to  show  the  defect 

on  the  face  of  the  conveyance  (//).    In  such  case  express 

covenants  must  be  given,  as   the  statutory  covenants 

can    only   be    incorporated  in  a  deed    of   conveyance : 

but    tlie    statutory   covenants    might  1)3    given    in    the 

conveyance   to    prevent   attention    being    attracted   by 

their  absence,  and  it  might  be  provided  in  the  separate 

(A)  Above,  p.  .168.  /'/«//,  liiOO,   1  Ch.  GIG;  2  Dart, 

Ic)  See  I'af/e  v.    Midland  Hail.        V.  A:  P.  886,  887. 
Co,  1894,  1  Ch.  r,  20:   May  y.  [d]  Sug.  V.  &  P.  573. 
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deed  that  the  covenants  tlierehy  given  were  intended  to 
be  additional. 

In  certain  circumstances  tlie  vendor  can  require  the  Purchaser 
purcliaser  to  enter  into  some  covenant  with  him  by  the  ''^f^*^^^°8"  *« 

■I  J  observance  of 

deed  of    conveyance.      Thus,   if    the  contract  for  sale  restrictions 
provide  for  the  observance  of  certain  restrictions  on  the  of  the  land 

use   of  the  land  sold,  the  purchaser  is  bound,  on  com-  bought  must 
,  enter  into  an 

pletion,    to    enter    into    a    covenant    to    observe   the  absolute 

restrictions  (r)  ;  and  in  the  absence  of  stipulation  to  the  thireffect" 
contrary,  tbis  covenant  must  be  absolute,  and  the 
purchaser  cannot  insist  that  his  liability  thereunder 
shall  be  limited  in  any  way,  as  by  a  proviso  that  he 
shall  be  released  from  liability  if  he  re-sell  the  land 
and  procure  the  new  purchaser  to  enter 'into  a  similar 
covenant  (./').  If  the  parties  intend  that  the  benefit  of 
any  such  restrictive  covenant  shall  run  with  some  par- 
ticular land  retained  by  the  vendor,  he  should  be  careful 
that  the  covenant  is  so  expressed  that  no  doubt  can 
arise  as  to  the  persons  who  will  be  entitled  to  enforce 
the  covenant.  It  is,  as  we  have  seen  {(/),  a  question  to 
be  decided  on  consideration  of  all  the  circumstances  and 
conditions  of  the  sale  whether  the  intention  of  the  con- 
tracting parties  was  that  the  benefit  of  such  a  covenant 
should  run  with  some  particular  land  belonging  to  the 
vendor,  or  whether  tbis  benefit  was  meant  to  be  confined 
to  the  vendor  himself,  his  personal  representatives,  and 
his  assigns  of  the  benefit  of  the  covenant.  The  pur- 
chaser can  of  course  only  be  called  upon  to  covenant  as 
intended  by  the  contract.  If  the  contract  do  not  in 
effect  provide  that  the  benefit  of  the  covenant  shall  run 
with  some  particular  land  of  the  vendor's,  the  purchaser 
cannot  be  obliged  to  covenant  in  such  a  manner  that 

(«)    See   alove,    pp.    4L'8,    571.  condition;     but    it    is    thought 

572.  that  the  stipulation    implied   by 

(/)  See  Pollock  v.  Rabbits,  21  law  is  the  same. 
Ch.  D.  466,  decided  on  an  express  {g)  Above,  pp.  427,  428,  571, 
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the  vendor's  heirs  and  assigns  of  that  land  will  be 
entitled  as  such,  and  not  merely  as  assignees  from  the 
vendor  of  the  benefit  of  the  covenant,  to  enforce  the 
covenant  (//). 


In  what  cases 
the  purchaser 
is  bound  to 
indemnify 
tlie  vendor. 


On  sale  of 
leaseholds. 


When  tlic  vendor  is  bound  under  any  covenant  or 
contract  to  pay  any  money  or  do  or  observe  any  other 
act  or  thing  in  respect  of  the  land  sold  or  as  the 
condition  of  retaining  his  interest  therein,  and  the  land 
is  sold  to  be  held  by  the  purchaser  on  the  same  terms  as 
the  vendor  held  it,  but  the  vendor  will  remain  personally 
liable  for  any  future  breach  of  the  covenant  or  contract, 
which  may  occur  after  the  sale  and  conveyance  of  the 
land,  the  purchaser  is  bound  on  completion  to  enter  into 
a  covenant  with  the  vendor  promising  to  observe  all  the 
conditions  on  which  it  is  intended  that  he  shall  hold  the 
land  and  to  indemnify  the  vendor  against  all  liability 
in  respect  of  any  future  breach  of  these  conditions  ;  and 
it  is  not  necessary  for  the  vendor  to  stipulate  expressly 
in  the  contract  for  sale  that  the  purchaser  shall  enter 
into  such  a  covenant  (/).  For  example,  on  the  sale  of 
leaseholds,  which  are  subject  to  the  payment  of  rent 
and  the  performance  of  onerous  covenants,  the  purchaser 
must,  if  the  vendor  will  remain  under  any  liability  in 
resj)ect  of  the  rent  and  covenants,  covenant  in  the  deed 
of  conveyance  thenceforth  to  pay  the  rent  and  perform 
the  covenants  and  to  indemnify  the  vendor  against  all 
liability  by  reason  of  any  future  omission  to  pay  the 
rent  or  keep  the  covenants.  The  purchaser  must  there- 
fore give  this  indemnity,  where  the  vendor  is  the  original 
lessee,  or  an  assignee  who  has  entered  into  a  similar 


(/<)  See  Renah  v.  CowUshaiv,  9 
Ch.  D.  125,  129,  11  Ch.  D.  866  ; 
Spicer  V.  Martin,  14  App.  Gas. 
12,  24  ;  Rogers  v.  Hoscgood,  1900, 
2  Ch.  388,  396,  403—408. 

it)  See   Pember   v.    Mathers,    1 


Bro.  C.  C.  52,  54  ;  Warixg  v. 
Ward,  7  Ves.  332,  337 ;  Staines  v. 
Morrh,  1  V.  &  B.  8  ;  Wilkins  v. 
Fry,  1  Mer.  244,  263—266 ;  Mox- 
hay  V.  Indcricich,  1  De  G.  &  S. 
708  ;  Sug.  V.  &  P.  37,  38,  198  ; 
1  Dart,  V.  &  P.  628  sq. 
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covenant  on  the  assignment  to  himself,  or  the  executor 
or  administrator  of  such  lessee  or  assignee  (/.•).  If 
however  the  vendor  will  not  remain  liable,  after  the 
assignment  of  the  leaseholds  to  the  purchaser,  for  any 
future  failure  to  pay  the  rent  or  keep  the  covenants,  as 
where  he  is  the  original  lessee's  trustee  in  bankruptcy 
or  is  an  assignee  of  the  lease  who  did  not  covenant  to 
indemnify  his  assignor  generally  against  the  rent  and 
covenants,  he  cannot  require  the  purchaser  to  covenant 
to  indemnify  him  (/).  Where  on  a  sale  of  leaseholds 
the  vendor  is  bound  to  pay  the  rent  and  perform  the 
covenants  in  the  lease  up  to  the  proper  time  for  comple- 
tion, as  is  the  case  under  an  open  contract  {m),  it  is 
thought  that  the  purchaser  cannot  be  required  to  enter 
into  such  a  covenant  as  would  extend  to  indemnify  the 
vendor  against  past  breaches  of  covenant  {n).  And  it  is 
submitted  that  in  such  case  the  purchaser  cannot  safely 
enter  into  a  covenant  of  indemnity  in  the  common 
form,  which  has  been  hitherto  usual  (o)  ;  for  this,  it 
seems,  might  be  held  to  oblige  him  to  indemnify  the 
vendor  against  past  breaches  of  covenant  {p)  :  but  he 

[k]  See  previous  note.  the  covenants  performed  ;  see 
(l)  See  Wilkins  v.  Fn/,  1  Mer.  above,  p.  575. 
244,  263—266 ;  Sug.  V.  &  P.  37,  (o)  Davidson,  Prec.  Conv 
38;  1  Dart,  V.  &  P.  630;  David-  vol.  ii.  pt.  i.  419,  4th  ed.  ;  1 
son,  Prec.  Conv.  vol.  ii.  pt.  i.  Key  &  Elph.  Prec.  Conv.  434 
217,  4th  ed.  Note  that  the  as-  7th  ed.  ' 
signee's  liability  independent  of  (;;)  See  Gooch  v.  Clutterbuck, 
express  contract  to  indemnify  the  1S99,  2  Q.  B.  148,  where  the 
original  lessee  (as  to  which  see  covenant  was  not  exactly  in  the 
Burnclt  y.  Lynch,  5  B.  &  C.  589  ;  common  form:  but  the  construc- 
3Ioiile  V.  Garrett,  L.  E.  5  Ex.  tion  placed  upon  it  certainly 
132,  7  Ex.  101)  extends  only  to  throws  doubt  upon  the  construc- 
omission  to  pay  the  rent  or  keep  tion  of  the  common  form,  which 
the  covenants  during  his  own  is  not  expressed  with  unmistak- 
tenancy,  and  not  to  any  such  able  accuracy.  Sonae  of  the 
omission  occurring  after  he  has  reasons  given  for  the  decision  in 
assigned  over  :  Sug.  V.  &  P.  38.  -  this  case  appear  questionable  : 
(w)  Above,  pp.  352  sq.  but  it  may  be  supported  on  the 
(n)  This  is  further  apparent  ground  that  the  breach  of  the 
from  the  fact  that  the  covenants  covenant  to  repair  was  a  con- 
fer title,  which  the  vendor  is  tinning  breach  and  the  assignee 
bound  to  give,  include  a  covenant  covenanting  to  perform  the  cove- 
that  the  rent  has  been  paid  and  nants  as  from   the   date  of  the 


692 


UF  THE  COMPLETION  OF  THE  CONTliACT, 


slioulJ  insist  on  liis  liability  being  expressly  limited  to 
indemnity  against  future  omission  to  pay  tlie  rent  and 
keep  the  covenants.  If,  however,  the  purchaser  bought 
with  notice  of  some  breach  of  covenant  and  agreed  to 
take  the  property  subject  to  the  breach,  then,  it  is 
thought,  his  covenant  to  indemnify  the  vendor  ought  to 
include  indemnity  against  the  consequences  of  that 
breach.  For  example,  where  buildings  held  under  a 
repairing  lease  are  out  of  repair  and  are  sold  to  a  pur- 
chaser, wlio  has  notice  of  the  actual  condition  of  the 
premises,  on  th?  term?  that  he  shall  take  them  as  they 
are  and  the  vendor  shall  not  be  obliged  to  put  them  in 
repair  before  completion,  the  purchaser  must,  it  is 
submitted,  covenant  to  indemnify  the  vendor  against  all 
liability  for  the  existing  breach  of  the  covenant  to 
repair  {(/)  as  well  as  against  any  future  omission  to  pay 
the  rent  or  keep  the  covenants  {>■). 


Indemnily  on 
sale  of  land 
subject  to 
restrictive 
covenants. 


When  freehold  or  copyhold  land  affected  by  restrictive 
covenants  is  sold  subject  to  the  covenants,  the  question 
of  the  purchaser's  liability  to  covenant  to  indemnify  the 
vendor  depends,  it  is  submitted,  on  the  principle  above 
stated  (-s),  the  same  as  prevails  in  the  case  of  the  lease- 
holds.     If   the   vendor   will   remain   liable,  after   the 


assignment  came  under  an  imme- 
diate duty  to  perform  the  cove- 
nant to  repair,  and  he  could  not 
discharge  this  duty  without 
remedj-ing  the  whole  breach  of 
the  covenant.  Thus  his  failure 
to  remedy  the  continuing  breach, 
which  occurred  after  the  assign- 
ment, made  him  indirectly  liable 
to  indemnify  the  vendor  against 
a  breach  of  covenant  which  had 
occurred  before  it. 

('/)  The  judgments  given  iu  Jie 
llir/hctt  and  Bird's  Contract,  1903, 
1  Oh.  287,  are  opposed  to  this 
view  :  but  it  is  submitted  that 
those  judgments  were  delivered 


under  a  mistaken  apprehension 
of  the  law  :   see  above,  p.  354. 

(r)  Apparently  a  covenant  of 
indemnity  in  the  common  form 
would  eifect  this  object,  where 
the  breach  is  continuing,  for 
the. reason  given  in  th(!  pre- 
vious note.  But  if  the  breach 
were  not  continuing  the  commo:i 
form  could  not  be  relied  on. 
Where  the  vendor  covenants  for 
title  in  the  usual  way,  it  seems 
impossible  to  construe  the  com- 
mon form  of  purchaser's  covenant 
as  extending  to  past  breaches  of 
covenant. 

(.s)  Above,  p.  590. 
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conveyance,  under  any  covenant  or  contract  previously 
made  by  liim,  for  the  future  omission  to  observe  the 
restrictions,  the  purchaser  must  covenant  to  indemnify 
him  ;  otherwise  not.  And  it  is  submitted  that  this 
principle  is  properly  applicable,  whether  the  vendor  or 
the  pm-chaser  seek  to  enforce  the  contract  {fj .  Thus 
the  vendor  will  be  entitled  to  be  indemnified  where  he 
.  was  a  party  to  the  contract,  which  originally  imposed 
the  restrictions,  or  where  he  bought  from  one  liable  to 
observe  the  restrictions  and  covenanted  with  him  to 
observe  the  restrictions  and  to  indemnify  him  against 
all  future  breaches  thereof.  But  if  the  vendor  were  no 
party  to  the  contract  creating  the  restrictions  and 
acquired  the  land  subject  to  the  restrictions  without 
himself  contracting  to  observe  them  or  to  indemnify  his 
grantor  against  their  non-observance  {u),  there  is  no 
reason  for  calling  upon  the  purchaser  to  indemnify  him. 
It  is  conceived  that  these  results  follow,  when  land  is 
sold  subject  to  restrictive  covenants,  although  the 
contract  for  sale  do  not  expressly  provide  for  any 
covenant  being  made  by  the  piu-chaser.  But  in  con- 
sequence of  the  present  state  of  the  authorities  (x),  it  is 
desirable  for  a  vendor  who  is  selling  land  subject  to 
restrictive  covenants,  and  will  remain  liable  for  the 
failure  to  observe  them,  to  stipulate  expressly  that  the 
purchaser  shall  covenant  to  observe  the  restrictions  and 
indemnify  him  against  any  future  omission  to  observe 

{f)  See  Moxhay  v.  Inderwick,  1  performance    be   sought   by    the 

De  G.  &  S.  708  ;    Lukey  v.  Hiygs,  vendor,  the  purchaser  cannot  be 

1    Jur.    N.   S.    200.     There    are  obliged  to  enter  into  such  a  cove- 

dicta  in  the  judgments  in  these  nant :   see  Sug.  V.  &  P.  38.     But 

cases   leading    to    the  conclusion  it  is  submitted  that  Mr.   Dart's 

that,  where  land  is  expressly  sold  criticism  of  these  dicta  (1   Dart, 

as   being    subject    to   restrictive  V.  &P.  631 — 633)  is  correct;  that 

covenants,  but  without  an  express  the    distinction    so    sug'gested    is 

stipulation    that    the    purchaser  unsound;  and  that  the  true  prin- 

shall  observe  the  covenants,  the  ciple  is  that  stated  in  the  text, 

purchaser     cannot     enforce     the  And  see  1  Davidson,  Prec.  Conv. 

specific  performance  of  the  con-  563,  678,  n.  («;,  4th  ed. 

tract  without  entering  into  a  cove-  !  \  a        \.               m,^ 

nant  with  the  vendor  to  observe  ("^  ^^^  ^^°^*^'  P'  •'^^- 

the  restrictions  ;    but  if   specific  [x)  See  last  note  but  one. 

w.  38 
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them  (//).  "Where  lands  were  sold  subject  to  a  covenant 
not  to  erect  thereon  any  buildings  other  than  those  of 
a  particular  kind  and  also  subject  to  "  proper  provisions 
for  securing  the  due  observance  and  performance  "  of 
the  covenant,  it  was  held  that  the  vendor  was  entitled 
to  have  inserted  in  the  conveyance  a  power  of  re-entry, 
exercisable  within  the  period  of  certain  existing  lives 
and  twenty-one  years  after,  in  case  of  any  breach  of 
the  covenant,  for  the  purpose  of  j)ulling  down  any 
buildings  erected  in  breach  of  the  covenant,  and  holding 
the  lands  until  reimbursed  all  expenses  of  so  doing ; 
but  was  not  entitled  to  have  a  term  of  years  or  a  rent- 
charge  limited  to  a  trustee  for  the  purpose  of  securing 
the  performance  of  the  covenant  (:;).  This  was  so 
decided  in  consequence  of  the  express  stipulation  for 
proper  provisions  for  securing  the  performance  of  the 
covenant ;  and,  without  such  stipulation,  a  vendor 
selling  lands  subject  to  restrictive  covenants  cannot 
insist  on  the  insertion  in  the  conveyance  of  any  proviso 
for  re-entry  on  breach  of  the  covenant. 

Indemnity  on       So  where  land  is  sold  subject  to  some  charge,  which 

sale  of  land        .i  i  -n       j?j.  •  n 

subject  to  a      '^he   Vendor  will  alter   conveyance   remain   personally 

charge  for       liable  to  pay,  the  purchaser  is  bound  to  covenant  to 
which  the  ^    -^ '  ^ 

{>/)  In  iloxhay  v.  Liderwick,  1  quence  of  a  breaoh  of  the  restric- 

De  Gr.  &  S.  7o8,  it  was  held  that  tion  :    see   Sairard  v.    An^teif,    2 

the  purchaser  should  covenant  to  Bing.  519  ;  Lcthhridge  v.  Mytton, 

observe   the  restrictions   for   the  2    B.    &  Ad.    772  ;    Antrobus   v. 

future,    without     further    cove-  Daridsnn,  3  Mer.  569;  Paduich\. 

nanting  to  indemnify  the  vendor  Stanley,  9    Hare,   627  ;    Lloyd  v. 

against  any  breach  thereof.     An  Dimmack,  7  Ch.  D.  398  ;  Hughes- 

absoliite  covenant  to  observe  the  Hallett  v.  Indian,  ^c.  Co.,  22  Ch. 

restrictions,  without  any  further  D.  561.     But  it  appears  that  a 

covenant  of    indemnity,   is    per-  covenant  to  indemnify  the  vendor 

fectly  sufficient  for  the  vendor  ;  would    be  implied    from  a  cove- 

for  any  breach  of  the  restrictions  nant  to  observe  the  restrictions : 

will    be   an  immediate  cause  of  Hornby  v.    Cardwell,  8  Q.  B.  D. 

action  on  the  covenant:  whereas  329.     It   seems,    therefore,    that 

on  a  mere  covenant  to  indemnify  the  vendor  is  entitled  to  have  an 

against  any  breach  of  the  restric-  express  covenant  for  indemnity  : 

tions   there  would   be   do   cause  see  above,  pp.  6G4,  565,  572. 
of    action    until    the   covenantee 

suffered  some  damage  in  conse-  (-)  Expte.  Ralph,  De  G.  219. 
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indemnify  the  vendor  against  all  liability  for  its  non-  vendor  will 
payment ;  as  where  a  mortgagor  sells  the  equity  of 
redemption  of  tlie  mortgaged  land  (a),  or  land  is  sold 
subject  to  a  rent-charge  which  the  vendor  has,  either  on 
its  original  creation  or  on  his  own  purchase  of  the  land, 
covenanted  to  pay  (i),  or  an  estate  in  remainder  liable 
to  succession  duty  is  sold  (c). 

Where  land  is  sold  in  consideration  of  a  rent-charge  Sale  in  con- 
to  issue  thereout  either  for  life  or  in  fee,  the  vendor  is  rent^char^e  * 
entitled  to  require  that  the  rent  shall  be  secured  to 
him,  not  only  by  charging  the  same  on  the  land  sold, 
but  also  by  the  purchaser's  personal  covenant  for  pay- 
ment (d).  The  vendor  is  also  entitled  to  have  an 
express  power  of  distress  limited  to  him,  that  being 
of  the  essence  of  a  rent-charge  (<?).  It  is  questionable, 
however,  whether  he  is  entitled,  in  the  absence  of 
express  stipulation,  to  have  the  rent- charge  further 
secured  by  a  power  in  default  of  payment  to  re-enter 
and  hold  the  land  until  the  arrears  of  the  rent  and 
all  costs  be  satisfied  (/)  :  although  it  has  long  been 
usual,  on  conveyance  of  land  in  consideration  of  a  rent- 
charge,  to  reserve  such  a  power  {g).  But  a  stipulation 
that  the  rent-charge  should  be  secured  by  "proper 
provisions  "  would  certainly  entitle  the  vendor  to  have 
the  same  secured  by  such  a  right  of  entry  (//).  The 
vendor  is  not  entitled,  without  express  stipulation,  to 
have  reserved  to  him  a  power  in  default  of  payment  of 

(a)    Warlny    v.     Ward,    7    Ves.  (t)  See  Wms.  Real  Prop.  417, 

332,  337;  Sug.  V.  &  P.   198;    1  19th  ed.     This  is  none  the  less  so 

Dart,  V.  &  P.   629  ;    Davidson,  that  a  remedy  by  distress   was 

Prec.  Conv.  vol.  ii.  pt.  i.  453  and  g-iven   for  rent   seek   by  stat.   4 

n.  (f/),  4th  cd.  Geo.  II.  c.  28,  s.  5. 

{h)   1  Dart,  V.  &  P.  631  ;   see  ,f^  ggg  ^,.^^^_  ^„j^,j,^  -q^   q 

above,  p.  384.  9^g 

ic)  Above,  pp.   202,   208,   214;  "   ,\   -r.     -j  -r,  r. 

1  Dart,  V.  &  R  629.  ^(^)..^a^i^«?°'      ^'■«^«-     ,^^o^^- 

{d)  Boirer   v.   Cooper,  2  Hare,  l^'  "•  Pt-  i-J-OS  and  n.    4th  ed. ; 

408;    1    Dart,    V.    &    P.    634;  Wms  Real  Prop.  33 <,  13th  ed.  ; 

Davidson,    Prec.    Conv.    vol.    ii.  ^23,  424,  19th  ed. 
pt.  i.  509,  n.,  4th  ed.  (/?)  Expte.  Ralph,  De  G-.  219. 
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Sale  partly  in 
consideration 
of  an  agree- 
ment by  the 
purchaser  to 
build. 


the  rent  to  limit  a  term  to  a  trustee  on  trust  to  raise  the 
arrears  hy  sale  or  otherwise  (/).  And  if  no  such  express 
stipulation  were  made  in  the  contract  of  sale,  and  the 
remedies  for  recovering  the  rent-charge  are  to  be 
reserved,  as  is  now  usual,  by  tacit  incorporation  in  the 
conveyance  of  the  44th  section  of  the  Conveyancing 
Act  of  1881  (/.•),  the  purchaser  should  be  careful  to 
insert  a  proviso  modifying  the  operation  of  tliat  enact- 
ment in  ace  irdance  with  liis  rights  under  the  contract, 
and  excluding  the  power  to  limit  a  term,  which  the 
statute  would  otherwise  confer  (<?).  The  vendor  is  not 
entitled,  in  the  absence  of  express  stipulation,  to  have  a 
power  limited  to  him  in  default  of  payment  of  the  rent 
to  re-enter  on  the  land  and  hold  the  same  as  his  own. 
Where  land  is  sold  partly  in  consideration  of  an  agree- 
ment by  the  purchaser  to  erect  buildings  thereon,  it  is 
thought  that,  unless  the  contract  otherwise  provide,  the 
vendor  is  only  entitled  to  have  the  purchaser's  covenant 
to  erect  the  buildings  (in).  It  is  therefore  desirable  for 
the  vendor  to  insert  in  such  a  contract  an  express  stipu- 
lation that  he  shall,  in  default  of  due  performance  of 
the  covenant,  have  a  power  of  re-entry  and  holding  the 
land  until  the  covenant  be  performed,  such  power  to  be 
exercisable  within  a  period  not  exceeding  the  limits  of 
the  rule  against  perpetuities ;  and  it  is  sometimes 
advisable  to  make  such  a  stipidation  where  it  is  agreed 
that  the  purchaser  thall  observe  restrictions  on  the 
use  of  the  land  sold  [ii).     But  it  seems  that  a  stipu- 


(i)  See  Fxp/e.  Ralph,  De  G. 
219  ;  Davidson's  Concise  Prece- 
dents, 201,  n.  (A),  ITlh  ed. 

{k)  Stat.  44  &  4o  Vict.  c.  41  ; 
see  Wms.  Real  Prop.  421,  424, 
IQth  ed.  ;  Wms.  Conv.  Stat.  216, 
217. 

[1)  Davidson's  Concise  Prece- 
dents, 201,  n.  (i),  17th  ed. 

(;«)  See  above,  pp.  572,  589. 

(«)  It  is  not  equally  necessary 


in  all  cases,  as  the  burden  of  re- 
strictive covenants  will  in  equity 
run  with  the  land,  and  they  may 
be  enforced  by  action  for  injunc- 
tion ag'ainst  any  one  acquiring 
the  land  with  notice  thereof  ; 
while  covenants  to  build  are  only 
enforceable  by  action  at  law  on. 
the  covenant  against  the  cove- 
nantor personally  and  his  repre- 
sentatives in  law  ;  see  above, 
pp.  426  sq. 
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lation  that  the  performance  of  the  covenants  shall  be 
secured  "  hy  proper  provisions  "  will  entitle  the  vendor 
to  have  such  a  power  of  re-entry  reserved  to  him  (o). 

An  express  power  of  distress  granted  either  in  terms  Whether  the 
or  by  the  operation  of  the  44th  section  of  the  Convey-  dieTfo^'r"''" 
ancing  Act  of  1881  (j))  is  certainly  not  obnoxious  to  the  securing  a 
rule  against  perpetuities.     Such  a  power  is,  as  we  have  in'fee^are  void 
seen,  of  the  essence  of  a  rent-charge ;  it  merely  confers  *°''  remote- 
by  express  grant  the  same  remedy  as  is  annexed  to  rent 
service  at  common  law  and    now    by  statute   to   rent 
seek  (q)  ;  it  creates  no  separate  future  interest   in  the 
land  apart  from  the  rent ;  and  it  has  been  known  to  the 
law  and  always  treated  as  unquestionably  valid  from 
Littleton's  time  (r)   onward  (s).      It  is  submitted  that 
the  better  opinion  is  that  a  right  reserved  on  the  crea-  Power  of 
tion  of  a  rent- charge  in  fee  for  the  owner  of  the  rent,  gat^sf*'^'*' *° 
his  heirs  and  assigns  to  enter  on  the  land  charged  in  arrears, 
default  of  payment  of  the  rent  at  any  time  and  to  hold 
the  same  until  the  arrears  of  the  rent  and  all  expenses 
shall  be  satisfied  out  of  the  rents  and  profits  is  not  void 
for  remoteness,  although  its  exercise  be  not  confined  to 
the  duration    of   existing   lives   and  twenty- one  years 
after ;  and  that  this  is  the  case  whether  such  right  of 
re-entry  be  created  by  direct  reservation  or  by  means  of 
the  Statute  of  Uses.     For  it  has  always  been  considered 
that  such  a  power  of  entry,  being  given   by  way  of 
remedy  only  for  recovery  of  the  rent,  is  merely  a  part 
of  the  estate  which  the  grantee  of  the  rent  has  in  the 
rent  limited  to  him  ;  the  power  passes  by  a  grant  of  the 
rent  as  incident  thereto,  whereas  if  it  had  been  an  inde- 

(o)  See   Exptc.    lialph,    De   G.  attacked  :    but  in   view   of    the 

219.  modern    extension    of    the    rule 

Cp)  Stat.  44  &  45  Vict.  c.  41.  against     perijetuities,    and     the 

\q)  Above,  p.  595,  n.  (.).  f/^""  inspired  thereby  among.t 

^-"  '  ^  '       ^  '  trie     wealier    brethren,    he    has 

(*•)  Litt.  ss.  216— 21 S.  thought  it  worth  while  to  state 

(.v)   The  writer  is  not    aware  the  reasons  for  maintaining  the 

that  its   validity  has  ever  been  validity  of  such  a  power. 


a  term. 
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pendent  interest  or  condition  it  would  have  been  in- 
alienable at  common  law,  and  the  heir  alone  and  no 
assign  of  the  grantee  could  have  made  use  of  it  {t)  ;  and 
it  gives  only  a  right  of  seizure  and  temporary  occupa- 
tion, which  does  not  divest  the  estate  of  the  terre- 
tenant  (ii),  and  confers  no  more  than  an  interest  to  take 
the  profits  in  the  nature  of  a  distress  (.r).  The  right 
created  by  such  a  power  appears,  therefore,  not  to  be  an 
interest,  independent  of  the  rent,  to  arise  at  a  future 
time  in  the  land  out  of  which  the  rent  issues,  and  so  not 
to  fall  within  the  class  of  future  interests  in  land  which 
must  conform  with  the  rule  against  perpetuities  (//). 
And  it  is  submitted  that  there  is  no  occasion,  on  con- 
ferring such  a  power  of  entry  in  connexion  with  the 
creation  of  a  rent-charge  in  fee,  to  confine  the  possible 
exercise  thereof  within  the  term  of  some  existing  lives 
Power  to  limit  and  twenty-one  years  after  (2).  There  appears  to  be 
no  doubt,  however,  that  a  power  given  to  the  owner  of 
a  rent-charge  in  fee,  in  case  of  non-payment  of  the  rent- 
charge  at  any  time,  to  limit  an  ahso/ufc  term  of  years  to 
a  trustee  on  trust  to  raise  the  arrears  by  sale  or  mortgage 

{t)  Havcrgill  v.  Hare,  Cro.  Jac.  f)Owers  of  entry  as   security  for 

510;  see  Wms.  Real  Prop.   329,  the  payment  of  a  rent-charge  in 

357,  392,    19th  ed.  ;    Sug.  Pow.  fee  without  confining  the  time  of 

43,  4-i.  their  possible  exercise  within  the 

(m)  The  rent-owner  entering  period  allowed  by  the  rale  against 
under  such  a  power  may  indeed  perpetuities  and  without  express- 
demise  the  land,  but  can  only  ing  any  doubt  as  to  their  validity: 
confer  on  the  tenant  an  interest  Davidson,  Prec.  Conv.  vol.  ii. 
co-extensive  with  his  own,  that  pt.  i.  508  and  n.,  4th  ed  ;  Wms. 
is  to  say,  determinable  on  pay-  Real  Prop.  337,  13tti  ed. ;  1  Key 
ment  or  i-atihf action  of  all  arrears:  &  Eli)h.  Prec.  Conv.  335,  n.,  C03, 
see  Litt.  s.  327;  Ilaienjill  v.  4th  ed. ;  Davidson's  Concise  Pre- 
Ilare,  Cro.  Jac.  510  ;  Jemmot  v.  cedents,  199,  17th  ed. 
Cooly,  1  Lev.  170.  {z)    The     opposite     course     is 

(.r)  Co.  Litt.  203  a.  now  recommended   in    1    Key   & 

(y)  See  Third  Report  of  Real  Elph.  Prec.  Conv.  321,  n.,   442, 

Property     Commissioners,      37  I  5G9,   7th    ed.       It   is   .'-ubmitted, 

Sug.  Gilb.  Uses,  178,  179;  Lewis  howevei-,    that    notwithstanding 

on  Perpetuities,  618;  Gray,  Rule  the   case  of   Re   HoUis'    Hospital 

against      Perpetuities      (Boston,  and  Hague,  1899,  2  Ch.  540,  the 

1886),  §  303,  p.  216;  and  observe  better  opinion  as  to  the  law  and 

that  the   practice  sanctioned  by  proper  practice  is  that  expressed 

the   most   eminent   conveyancers  in  the  authorities  referred  to  in 

has    long    been    to    limit     such  the  previous  note. 
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thereof,  is  invalid ;  for  the  creation  of  such  a  term  would 
confer  an  interest  in  the  land  charged,  which  would  not 
be  determinable  on  payment  or  satisfaction  of  the 
an'ears  of  the  rent  (a)  ;  and  such  a  future  interest, 
capable  of  existing  independently  of  the  rent  must,  it  is 
thought,  be  limited  to  arise  within  the  time  allowed  by 
the  rule  against  perpetuities  or  it  will  be  void  (b).  If, 
therefore,  use  be  made  of  the  44th  section  of  the  Con- 
veyancing Act,  1881  (c),  on  the  creation  of  a  rent- 
charge  in  fee,  care  must  be  taken  to  confine  the  possible 
exercise  of  the  power  of  limiting  a  term  therein  men- 
tioned (if  this  power  be  not  altogether  excluded  {d) )  to 
the  period  of  the  duration  of  some  existing  lives  or  life 
and  twenty-one  years  after.  With  regard  to  the  limi-  Power  of 
tation,  on  the  conveyance  of  land  in  consideration  of  a  way'of'for^ 
rent-charge  in  fee  to  issue  thereout,  of  a  power  for  the  feii^^re. 
grantee  of  the  rent,  his  heirs  and  assigns  to  enter  in  case 
of  non-payment  of  the  rent  at  any  time  and  thenceforth 
to  hold  the  land  charged  in  fee  as  his  or  their  own,  if 
such  a  power  is  reserved  by  way  of  shifting  use,  as  it 
must  be  to  enable  the  grantee's  assigns  to  take  advantage 
of  it  (e),  it  will  be  void  unless  limited  to  the  time 
allowed  by  the  rule  against  perpetuities  (/).  And  so 
will  a  like  power  of  entry  limited  by  way  of  shifting 
use  to  arise  on  breach  of  covenant  (g).  In  either  case 
the  power  is  quite  different  from  a  power  annexed  to  a 
rent  to  enter  and  satisfy  arrears ;  for  a  power  to  enter 
and  hold  the    land    absolutely  defeats    altogether   the 


(rt)  See  above,  p.  598,  n.  (h).  than  the   landowner   has   with- 

{b)  Such  a  power,  it  must  be  o^*  ^^• 
remembered,   oould  not  be  con-  ('^)  Above,  p.  596.  ^ 

ferred  by  any  common  law.dis-  (*)  See  Litt.  ss.  325,  347,  348  ; 

position,  but  could  only  be  created  <^'>-  ^itt.  201,  214,  215;  Butler's 

under  the  law  of  shifting  use  or  "otes    to    Co.     Litt.    203    a,    b  ; 

executory  devise  :  see  Wms.  Real  above,  p.  598,  and  n.  {(). 
Prop.  366  .sq.,  19th  ed.  (/)  Third  Rep.  of  Real  Prop. 

(c)  Stat.  44   &  45  Vi-3t.   c.  41,  Commrs.  37;    lie  IMlis'  Hospital 

which   is   thought   to   confer  no  «'"^  Hague,  18'J9,  2  Ch.  540,  549. 
greater  power  of  limiting  a  term  {(/)  Above,  p.  596. 
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estate  given  subject  to  the  power  (//),  the  event  in  which 
the  power  is  to  be  exercisable  being  a  cause  of  forfeiture 
of  that  estate.  As  to  conditions  of  entry  limited  on 
gifts  of  land  at  common  law  to  the  donor  and  his  heirs, 
they  were  in  use  and  were  considered  to  be  perfectly 
valid  long  before  the  rule  against  perpetuities  was  heard 
of  (/),  and  the  opinion  of  the  Eeal  Property  Commis- 
sioners was  that,  although  these  conditions  came  within 
the  policy  of  the  modern  rule  against  perpetuities,  their 
validity  was  not  affected  by  that  rule,  as  it  then 
existed  (7).  Becently,  however,  the  opinion  has  been 
judicially  expressed  that  a  common  law  condition  of  re- 
entry annexed  to  a  grant  of  land  in  fee  is  invalid  unless 
the  event,  in  which  the  power  of  entry  is  to  arise,  must 
occur  within  the  time  allowed  by  the  rule  against  per- 
petuities (/i).     If,  then,  on  sale  of  land  in  consideration 

(/i)  See  above,  p.  598.  rule  against  perpetuities  related 

(i)  Litt.  s.  325;  Co.  Litt.  201,  only  to  future  interests  created 
202.  by  way  of  shifting  use  or  execu- 

(y)  See  their  Third  Report,  tory  devise:  see  Wms.  Real 
pp.  29,  36,  37.  Their  opinion  Prop.  276,  277,  319  aq.,  13th  ed.; 
was  and  it  was  long  considered  Davidson,  Prec.  Conv.  vol.  iii. 
by  very  eminent  lawyers  that  the       pt.  i.  336,  3rd  ed. 

(li)  North,  J.,  l)i(n>i  v.  Flood,  25  Ch.  D.  629  ;  Baggallay,  L.  J., 
S.  C,  28  Ch.  D.  592  ;  Me  Hollis'  Hospital  and  Bague,  1899,  2  Ch. 
oJO.  In  the  former  case  the  opinions  expressed  were  obiter  dicta; 
and  according  to  the  report  the  power  of  entry  was  created  by  cove- 
nant only  and  in  favour  of  the  vendors,  without  mentioning  their 
heirs  and  assigns.  If  this  be  correct  there  could  have  been  no  objec- 
tion on  the  score  of  perpetuity ;  for  the  power  of  entry  would  only 
have  been  exercisable  by  the  vendors  themselves  in  their  lifetime. 
In  the  latter  case  the  point  was  not  precisely  determined.  It  was  a 
vendor  and  purchaser  summons  raising  the  question  whether  it  was 
an  objection  to  title  that  the  laud  sold  was  subject  to  a  common  law 
condition  of  reverter  to  a  former  owner's  heir  in  an  event  which  might 
occur  at  an  utdimited  time  after  the  creation  of  the  condition. 
Byrne,  J.,  expressed  the  opinion  that  the  condition  was  void,  but 
decided  that  the  title  was  too  doubtful  to  be  forced  on  an  unwilling 
purchaser,  since  the  person  who  would  be  entitled  under  the  condition 
(which  if  valid  would  have  come  into  effect  o:i  the  conveyance  com- 
pleiiuff  the  sale)  was  no  party  to  the  proceedings  and  thicatencd 
litigation  against  the  purchaser.  The  learned  jud-je  must  therefore 
have  considered  that  it  was  reasonably  open  to  doubt  whether  the 
person  entitled  in  case  of  the  validity  of  the  condition  had  not  a  good 
cause  of  action.  It  should  be  noted  that  the  opinion  of  the  Real 
i'roperty  Commissioners  (3rd  Rep.  p.  37)  was  not  cited  in  either  of 
these  cases.  Byrne,  J.,  in  the  latter  case,  admitted  that  there  was  no 
authority  on  the  point  and  simply  adopted  the  view  maintained  in 
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of  a  rent-charge  and  a  covenant  to  build  or  to  observe 

restrictive    covenants,    the    vendor    stipulate    for    the 

reservation  of  a  right  of  re-entry  by  way  of  forfeiture 

on  non-payment  of  the  rent  or  breach  of  covenant,  such 

right  of   entry  must,  if   it   is  to  be  extended  to  the 

vendor's  assigns,  be  created  by  way  of  shifting  use  and 

must  therefore  be  limited  to  arise  within  some  lives  or 

life  in  being  and  twenty-one  years  after  (/).     And  in 

the  present  state  of  the  law  it  would  be  unwise  to  create 

a  common  law  condition  of  re-entry  without  limiting 

the  time  of  its  possible  exercise  in  the  same  way.     And  Power  on 

it  is  thought  that  this  is  equally  the  case  where  land  is  covenant  to 

sold    partly    in    consideration    of    the    performance    of  enter  and  hold 

■1      .,  ,.  J    •    ,•  ,    .      .  .       1  until  perform - 

buildmg  or  restrictive  covenants  and  it  is  stipulated  ance  thereof, 
that  the  performance  of  the  covenants  shall  be  secured 
by  a  power  of  re-entry  and  holding  till  performance  of 
the  covenants  (y;^).  In  this  case  also  it  appears  that  a 
right  for  the  vendor's  assigns  to  re-enter  can  only  be 
secured  by  a  shifting  use  (a)  ;  and  as  the  right  to 
enforce  a  building  covenant  can  confer  no  interest  in 
the  land  to  be  built  on,  and  the  right  to  enforce  a 
restrictive  covenant  is  merely  an  equitable  interest  in 

Lewis  on  Perpetuities,  616,  saying  that,  except  in  Challis  on  Real 
Property,  174 — 177,  2nd  ed.,  he  could  find  no  definite  statement  of  a 
contrary  opinion.  It  is  submitted  that  on  such  a  question  the  opinion 
of  the  Real  Property  Commissioners  is  of  greater  weight  than  that  of 
Mr.  Lewis.  But  of  course,  as  Mr.  Justice  Byrne  well  pointed  out, 
instancing  the  analogous  progress  of  the  law  as  to  contracts  in 
restraint  of  trade,  the  boundaries  of  the  rule  against  perpetuities 
have  been  of  late  considerably  extended,  and  several  interests  which 
formerly  were  only  within  the  policy  of  the  rule  have  been  drawn 
definitely  within  the  ambit  of  the  rule  itself :  see  London  and  South 
Western  Rail.  Co.  v.  Gomm,  20  Ch.  D.  562  ;  Re  Frost,  43  Ch.  D.  246 ; 
Wms.  Real  Prop.  395 — 405,  19th  ed.  If,  however,  covenants  for  the 
perpetual  renewal  of  leases  are  to  be  considered  as  outside  the  rule 
because  their  validity  was  established  before  the  modern  development 
of  the  perpetuity  rule  (and  it  is  submitted  that  their  exception  cannot 
be  well  founded  on  any  other  principle :  see  an  article  by  the  writer 
in  42  Sol.  J.  628),  siu'ely  common  law  conditions,  which  are  of  much 
greater  antiquity,  might  be  allowed  a  similar  immunity. 

[1)  Above,  p.  599.  Prec.    Conv.   335,  n.,    467,    604, 

(;»)  Above,  p.  596.    See  David-       4th  ed.  ;  Davidson's  Concise  Pre- 
son,  Prec.  Conv.  vol.  ii.  pt.  oil       cedents,  204  and  n.,  17th  ed. 
and  n.,  4th  ed. ;   1  Key  &  Elph.  («)  See  above,  p.  599. 
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tlio  land  tliereby  affected  (o),  it  does  not  appear  to  be 
maintainable  that  a  right  of  re-entry  of  tliis  kind  is  a 
part  of  the  estate  of  the  person  entitled  to  enforce  the 
covenant ;  which  is,  as  we  have  seen  (/>),  the  ground  on 
which  a  like  power  of  entry  annexed  to  a  rent  is  asserted 
to  be  valid,  thougli  unlimited  as  to  time. 

Delivpry  of  Another  matter  which  may  be  conveniently  discussed 

oncompletlon^  ^^  Connection  with  the  preparation  of  the  conveyance  is 
the  delivery  to  the  purchaser  of  the  title  deeds  or  other 
muniments  of  title,  and  the  vendor's  duty  to  give  or 
procure  proper  statutory  acknowledgments  of  right  to 
production  and  undertakings  for  safe  custody  of  any 
documents  of  title  lawfully  retained  in  the  possession 
of  the  vendor  himself  or  any  other  person.  The 
general  rules  governing  this  matter  upon  a  sale  by  open 
contract  have  been  already  stated  (q).  The  vendor  is 
bound,  in  the  absence  of  special  stij^ulation,  to  deliver 
over  to  the  purchaser  on  completion  all  documents  of 
title,  which  are  or  should  rightly  be  in  his  own 
possession  and  relate  solely  to  the  property  purchased, 
whatever  be  their  date  and  whether  abstracted  or 
not  {)•).  The  documents,  which  must  be  so  handed 
over,  include  not  only  the  title  deeds  and  such  other 
muniments  of  title  as  will  pass  without  express  mention 
by  a  conveyance  of  the  land  itself  (.s),  but  also  all 
documents  produced  for  the  purpose  of  verifying  the 
abstract  in  proof  of  any  fact  stated  therein ;  such  as 
certificates  of  baptism,  marriage  or  burial,  statutory 
declarations  as  to  matters  of  pedigree  or  as  to  the 
identity  of  the  property  sold,  or  certificates  of  the  result 


(o)  Above  T)D   426  *77.  i")  ^^e  Harnngton  v.   Fnce,   3 

\    *u  rn T  B.  &  Ad.  170 ;   Fhilips  v.  Robin- 

iP)  Above,  p.  o97.  ^.^^^^  4  gj^^     ^qq  .    j^^    WUliams 

{q)  See  above,  pp.  29,  38,  39.  g^d  NeucasiWs  Contract,    1897,  2 

(V)  Su?.  V.  &  P.  407 ;  2  Dart,  Ch.  144,  148 ;  Wms.  Pers.  Prop. 

V.  &  P.  762.  124,  15th  ed. 
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of  an  official  search  for  judgments  or  other  matters  {f). 

But  of  course  documents,  such  as  a  marriage  settlement, 

merely  produced  to  show  that  they  do  not  afPect  the 

land  sold  {i<)  cannot  be  required  to  be  given  up  to  the 

purchaser.     It  appears  that  in  general  the  vendor  is  not 

obliged  to  hand  over  the  receipts  for  payments  made  on 

account  of  any  of  the   death  duties  (v) ;  for  although 

these    may   be    evidence     (especially   in    the    case    of 

succession  duty)   that  a  charge  of    duty   on  the  land 

sold   has  been  satisfied,  they  are  principally  evidence 

of  the  discharge  of  the  person  who  made  the  payment 

from  a  personal  liability  or  accountability  to  the  Crown, 

and  on  tliis  ground  he  appears  to  be  entitled  to  retain 

them.     But   it   seems   that   any  written  statement   or 

certificate  (such  as  may  be  given  in  the  case  of  estate 

duty  (.r)  )    of   the  Inland  Kevenue  Authorities,  which 

merely  purports  to  show  that  the  land  sold  is  discharged 

or  free  from  any  lien  or  claim  for  some  particular  death 

duty,  ought  to  be  delivered  up  to  the  purchaser.     As 

we  have  seen  (?/),  the  Vendor  and  Purchaser  Act,  1874, 

provides   that,    in   the    absence    of    stipulation   to   the 

contrary,  where  the  vendor  retains  any  part  of  an  estate 

to  which  any  documents  of   title  relate,  he   shall   be 

entitled  to  retain  such  documents  (2).     It  has  been  held 

that,   as   this  Act  relates  only  to  sales  of   land,   this 

enactment  only  applies  where  the  vendor  retains  some 

land  or  interest  in  land,  to  which  the   documents  of 

title  relate ;  so  that  where  a  mortgage  had  been  made  ^^  wuuams 

of  land  together  with  policies  of  insurance  on  the  mort-  "'"^  ^y<^'*- 

gagor's  life,  and  tlie  mortgagee  sold  the  land  under  his  Contract. 

power  of  sale,  but  not  the  policies,  it  was  decided  that 

the  mortgagee  was  bound  to  hand  over  the  mortgage 

deed  to  the  purchaser  (r/).     This  case  appears  to  have 

{t)  See  above,  pp.    115,   124 —  [y)  Above,  p.  38. 

126,  533.  \z)  Stat.   37    &   38  Vict.  c.   78, 

(«)  See  above,  p.  107.  s.  2,  rule  5. 

\v)  Above,  pp.  198  sq.  [a)  Re  Williams  and  Newcastle's 

[x)  See  above,  pp.  235,  248.  Contract,  1897,  2  Ch.  144. 
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been  argued  and  decided  solely  upon  the  construction 
of  the  enactment  quoted :  but  it  is  submitted  that  the 
matter  ought  rather  to  have  been  referred  to  the 
princijile  contended  for  before  the  Vendor  and  Purchaser 
Act  was  passed,  namely,  that  where  a  title  deed  of  any 
land  RoUl  relates  also  to  other  property  of  the  vendor, 
he  should  be  at  liberty  to  retain  it  (Ij)  ;  and  that  the 
intention  of  the  Act  was  merely  to  declare  the  law  in 
cases  where  the  vendor  retained  some  /find  and  not 
to  legislate  for  eases  in  which  he  retains  some  personal 
chattels  1o  which  the  deed  in  question  is  also  a  title 
deed.  Suppose  that  land  and  personalty  were  vested 
in  tru:rtees  by  one  deed  of  settlement,  the  Laid  being 
settled  on  trust  for  sale,  woukl  the  trus!ecs  be  obliged 
on  a  sale  of  the  land  to  hand  over  the  elecd  of  settle- 
ment to  the  purchaser?  It  is  thought  not.  But  if 
this  opinion  be  right,  it  must  rest  on  the  above- 
mentioned  piimiple;  as  it  does  not  apj)ear  that  the 
fact,  that  the  trustees  have  duties  to  perform  under  the 
deed,  is  of  itself  sufficient  to  justify  their  retaining  it. 
For  where  land  alone  is  setth  d  on  trust  for  sale  and  the 
trusts  of  the  purchase  money  are  declared  by  the  same 
deed,  it  is  considered  that  the  trustees  are  not  entitled 
to  retain  the  deed  of  settlement  on  a  sale  of  all  the 
land  {(')  ;  and  for  this  reason  it  is  the  practice  to  declare 
the  trusts  of  the  purchase  money  by  a  deeJ  separate 
frcm  the  conveyance  on  trust  for  sale  (d).  But  in  any 
case  where  land  has  been  settled  along  with  personal 
chattels  by  the  same  deed  either  upon  ti  ust  for  or  with 
power  of  sale,  and  in  any  other  case  in  which  some  title 
deed  of  land  sold  relates  also  to  pnrsnnal  chattels 
retained  by  the  vendor,  he  should  be  careful,  so  long  as 
the  decision  in  lie  IFi/ZlamN  and  NciraiHtle  is  not  oveiruled, 

{!>)  2  Dart,  V.  &  P.   CIS,   4th  {<■)  ■?  DarS  V.  &  P.  7G3. 

J       T»7  c  -D  11    n*v  ('/)   Bavid.son,       Prec.       Conv. 

ed.      vVms.  rtrs.  Prop.  11,  llth  i  ■••    .„  ...    .  j    j      -nrn- 

'  '■         '  vol.  111.  o9,  8o(,  drded. ;  vVilliams 

ed.  ;   125,  15th  ed.  on  Settlemeiit.^i,  125. 
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to   stijiulate  expressly  that  he  shall  retain  it.     It  does  Vendor,  -who 
not  appear  that  a  vendor,  who  is  not  retaining  any  land  naiited  to 

to  which  the  title  deeds  relate,  is  entitled  to  retain  them  pi"oduce  the 

'  ,  deeds. 

on  the  ground  that  he  has  entered  into  a  covenant  to 

produce  them  :  hut  in  such  case,  as  the    vendor   will 

remain  under  a  personal  liability,  the  purchaser  must 

covenant   to   perform   the    obligations   which    were   so 

undertaken    by    the   vendor   and    to    indemnify   him 

against    their     non-performance  {<') .      If    the    vendor  Vendor  who 

should    prior    to    the    sale    have    given    a    statutory  g^^^^^Q^y  ^ 

acknowledgment  and  undertaking  with  regard  to  any  acknowiedg- 

document   of    title,    that   is    of    course   no   reason   for  undertakino-. 

retaining  it ;  as  the  acknowledgment  imposes  no  personal 

liability  and  the  undertakicg  imposes  no  liability  on 

the  undertaker  after  he  has  parted  with  the  possession 

or   control    of  the    document  (,/).      The   vendor   is  of 

course  not  bound  to  obtain  and  hand  over  any  documents 

of  title  lawfully  remaining  in   the  possession    of  any 

other  person  than  himself ;  as  where  he  himself  has  no 

more  than  a  right  to  their  production  under  a  statutory 

acknowledgment  or  a  covenant,  or  where  the  documents 

are  in  the  possession  of  a  mortgagee  of  other  land,  or  a 

mortgagee  who  is  not  to  be  paid  off. 

Where  lands  held  under  one  title  are  put  up  for  sale  Sale  of  land 
in  lots,  without  any  special  stipulation  as  to  the  custody  ^^ 
of  the  title  deeds,  it  is  considered  that,  if  all  the  lots  be 
sold,  the  title  deeds  should  be  delivered  to  the  purchaser 
of  the  largest  part  ih  value  of  the  lands  (whether  that 
part  be  contained  in  one  lot  or  several  lots),  and  that  he 
should  give  statutory  acknowledgments  and  undertakings 
to  the  other  purchasers  (g).     If  and  so  long  as  any  lot 

{e)  Sag.    V.    &   P.    434,    435;  s.  9  (2),  (9). 

Dart,  V.  &  P.  633,   763  ;  David-  (.9)  See    Griffiths    v.    Hatchard, 

pon,    Prec.    Conv.   vol.   ii.    pt.   i.  1  K.  &  J.   17^    18;   Sug.  V.  &  P. 

664,    n.,    4th    ed.  ;    see    above,  34  ;    Dart,    V.    &   P.    162,    762, 

p.  590.  763  ;    1    Davidson,    Prec.    Conv. 

(/)  Stat.  44  &  45  Vict.  c.  41,  147,  589,  4th  ed. 
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remain  unsold,  tlie  vendor  will  bo  entitled  to  retain  the 
deeds  (//).  But  it  is  usual  and  proper  on  a  sale  bj 
auction  of  land  in  lots  to  make  special  stipulations  to 
the  like  effect ;  and  these  generally  provide  that  the 
deeds  shall,  after  all  the  lots  shall  have  been  sold, 
"whether  at  the  auction  or  afterwards,  be  delivered  to  the 
purchaser  of  the  largest  part  in  value  of  the  lands 
sold  (/). 


Vendor's  duty 
to  furnish 
statutoiy 
acknowledg- 
ments and 
iindeita  kings. 


What  docu- 
ments should 
be  iniluded 
in  a  statutory 
acknowledg- 
ment. 


As  we  have  seen  (A-),  the  vendor  is,  as  a  rule,  bound 
to  furnish  the  purchaser  with  proper  statutory  acknow- 
ledgments and  undertakings  for  the  production  and  safe 
custody  of  any  title  deeds  or  other  muniments  of  title 
which  may  lawfully  be  withheld  from  the  purchaser  on 
completion,  and  are  necessary  to  make  a  good  title 
according  to  the  contract.  This  rule,  it  will  be  observed, 
does  not  oblige  the  vendor  to  fiu'nish  any  acknowledg- 
ment or  undertaking  with  regard  to  any  document  of 
title  dated  prior  to  the  time  fixed  by  law  or  agreed  upon 
for  the  commencement  of  title.  The  rule  is,  moreover, 
subject  to  two  important  exceptions.  First,  it  does  not 
apply  to  documents  in  public  or  official  custody  or  other 
documents,  not  being  in  the  vendor's  possession  or 
power,  of  which  the  purchaser  can  always  obtain  good 
evidence  for  himself  (/).  It  does  not  therefore  apply  to 
deeds  of  bargain  and  sale  enrolled,  or  to  copies  of  court 
roll  not  remaining  in  the  vendor's  possession  or  j)ower  : 
but  where  the  vendor  retains  any  copies  of  court  roll 


(//)  Above,  p.  603. 

(i)  1  Davidson,  Free.  Conv. 
621,  638,  644  ;  Davidson's  Con- 
cise Precedents,  120,  17th  ed.  ; 
1  Key  &  Elph.  Prec.  Conv.  315, 
7th  ed.  Note  that  if  it  be  stipu- 
lated that  the  jmrchaser  of  the 
larr/esl  lot  shall  have  the  deeds, 
the  purchaser  of  the  lot  largest 
in  area  will  be  entitled  to  them  : 
Griffiths  V.  Hatchard,  1  K.  &  J. 
17  ;  and  under  a  condition  giving 


the  custody  of  the  deeds  to  the 
purchaser  of  the  largest  lot  in 
value,  they  will  go  to  the  pur- 
chaser of  the  one  lot  which  has 
fetched  the  highest  price,  not 
to  the  purchaser  of  other  lots, 
which  have  together  realised  a 
larger  sum  :  Hcott  v.  Jackman,  21 
Beav.  110. 

{k)  Above,  pp.  29,  39. 

{!)  Above,  p.  39,  and  n.  {h). 
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forming  part  of  the  abstracted  title,  he  must  give  an 
acknowledgment  and  undertaking  with  regard  to 
th.em.(m).  It  is  strange  that  it  is  not  settled  whether 
the  probate  of  a  will  or  letters  of  administration  forming 
part  of  the  title  should  be  included  in  an  acknowledg- 
ment for  production  (n).  Of  course  an  unproved  will 
of  realty  only  (o)  should  ;  for  that  remains  in  private 
custody.  And  it  seems  that,  on  a  sale  of  leaseholds,  the 
probate  of  a  will  or  letters  of  administration  forming 
part  of  the  title,  should,  if  retained  by  the  vendor,  be 
included  in  the  acknowledgment  ;  as  the  probate,  or  an 
exemplification  thereof,  and  not  the  original  will,  is  the 
only  proper  evidence  of  the  will,  and  the  letters  are  the 
proper  evidence  of  the  administrator's  title  (p).  It 
appears  too  that  whenever  executors  as  such  have  taken 
an  interest  in  or  exercised  a  power  over  the  land  sold, 
as  under  the  Land  Transfer  Act,  lt^97,  or  Lord  8t. 
Leonards'  Act  {q),  the  probate  of  the  will,  being  the 
proper  evidence  of  their  appointment,  ought,  if  retained, 
to  be  included  in  the  acknowledgment ;  and  this  is 
equally  true  with  regard  to  the  letters  of  administration 
in  the  case  of  an  administrator.  And  it  may  be 
contended  that,  since  the  probate  of  a  will  has  been 
made  admissible  evidence  of  a  devise  of  realty  (>•),  it 
ought  always  to  be  the  subject  of  an  acknowledgment 
and  undertaking,  where  it  forms  part  of  the  title  and  is 
retained.  As  we  have  seen  (.s),  however,  office  copies  of 
wills  and  letters  of  administration  are  accepted  as  good 
evidence  on  a  sale  ;  and  office  copies  of  wills  may  be  put 
in  evidence  in  Court  to  prove  a  devise   of  realty  under 

{»i)   Cooper  V.  Emeri/,  1  Ph.  388.  (o)  Above,  pp.  127,  128. 

(«)  It  is  submitted  that,  on  a  \p)  Above,    p.     127,    n.     (d)  ■ 

sale  of  land  by  the  executor  of  a  Taylor  on  Evidence,  ^  425,  lo89 

will,  or  by  an  administrator,  he  gth  ed.  ;    2   Wms.    Exors.    I889' 

is  entitled  to  retain  the  probate  "j^^  g^_  ' 

orlettersof  administration,  which  /  \    au  -.o^    ,,^o 

it  is  necessary  that  he  should  have  (^^  ^^°^^'  PP"  ^^^ >  193- 

until  he  has  fully  administered:  ('")  Above,  p.  127,  n.  [d). 

cf.  above,  p.  604.  (s)  Above,  pp.  121,  127. 
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Statutory 
declarations. 


the  same  conditions  as  the  probates  may  {f).  For  these 
reasons,  perhaps,  it  has  not  heen  the  general  practice  to 
inehide  probates  or  letters  of  administration  in  a  covenant 
or  an  acknowledgment  for  production  of  documents  of 
title  :  but  it  is  submitted  that  a  claim  for  their  inclusion 
could  not  be  successfully  resisted  (/?).  And  it  is  not 
usual  in  practice  to  include  in  acknowledgments  copies 
(whether  attested,  certified,  official  or  otherwise)  of  any 
documents,  or  certificates  of  baptism,  marriage  or  burial, 
or  receipts  of  payment  of  any  death  duties  (it) ;  although, 
as  regards  office  copies  and  receipts  for  succession  or 
estate  duty  retained  by  the  vendor,  this  seems  hardly  to 
conform  with  the  principle  laid  down  by  the  Court  (x). 
Statutory  declarations,  which  the  vendor  would  be  bound 
to  hand  over  if  they  related  solely  to  the  land  bought, 
should,  if  retained  by  him,  be  the  subject  of  an 
acknowledgment.  The  piu'chaser  cannot  require  any 
acknowledgment  for  production  of  a  document  produced 
merely  to  prove  that  it  does  not  affect  the  property  sold, 
unless  it  be  in  the  vendor's  own  possession  or  power  (y) . 


Where  the  Secondly,  where  any  documents  forming  part  of  the 

have  th^e  Wal  title  contracted  for  are  not  in  the  vendor's  possession, 


{t)  See  stat.  20  &  21  Vict.  c.  77, 
8S.  62,  64. 

(«)  See  Cooper  v.  Emery,  1  Ph. 
388  :  Davidson,  Free.  Conv. 
vol.  ii.  pt.  i.  66.'i,  664.  n.,  4th  ed. ; 
1  Key  (feElph.Prec.  Conv.  457,  n., 
4th  ed.  ;  431,  n.,  7th  eA. 

(.(•)  Cooper  V.  Emery,  1  Ph.  388. 
Of  documents  of  which  office 
copies  are  issued,  a  purchaser 
can  of  course  obtain  as  good 
evidence  himself,  and  copies  of 
receipts  for  f^ayments  of  death 
duties  will  be  issued  by  the 
authorities  to  persons  applying  in 
good  faith  and  in  proper  circum- 
stances :  Davidson,  Prec.  Conv. 
vol.  ii.  pt.  i.  662,  n.,  4th  ed. 
But  where  such  office  copies  or 
receipts  remain  in  the  vendor's 
possession    or    power,    on    what 


principle  can  he  decline  to  give 
an  acknowledgment  for  their  pro- 
duction y  The  usual  practice  cer- 
taiuly  appears  unjustifiable  ou 
principle  in  the  case  of  receipts 
for  succession  duty  or  certificates 
of  discharge  of  estate  duty  ;  for 
these  are  good  original  evidence 
of  the  discharge  of  a  lien  on 
the  land  and  remain  in  private 
and  not  official  custody.  It  is 
submitted  that  any  official  state- 
ment in  writing,  or  certificate 
purporting  solely  to  declare  that 
the  land  sold  together  with  other 
land  is  free  or  discharged  from 
all  claim  of  duty  (see  above, 
p.  603),  ought  certainly  to  be 
included  in  an  acknowledgment. 
[y]  Sug.  V.  &  P.  436  ;  2  Dart, 
V.  &  P.  764. 
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but  lie  is  entitled  at  law  to  the  benefit  of  a  covenant  or  right  to 
statutory  acknowledgment  for  their  production,  and  the  existing  cove- 
leffal  right  to  enforce  this  covenant  or  ackuowledarment  ^^^t  o'^    , 

Ml  1        1  1    J-  ii  1  acknowledg- 

will  pass  to  the  pm-chaser  on  completion,  the  purchaser  ment  for 
is  not  entitled  to  demand  that  a  fresh  covenant  or  Production. 
acknowledgment  shall  be  procured  for  him  from  the 
person  in  possession  of  the  documents  ;  for  that  would 
confer  upon  him  no  better  right  than  he  will  have 
without  it :  but  he  is  entitled,  if  the  deed  of  covenant 
or  the  acknowledgment  by  which  this  right  is  conferred 
may  be  withheld  from  him,  to  have  a  statutory  acknow- 
ledgment for  the  production  of  that  document  (s). 
Here  it  may  be  observed  that  the  benefit  of  a  covenant 
to  produce  title  deeds  will  run  at  law  with  the 
covenantee's  lands,  to  which  the  deeds  relate :  but  it  is 
now  considered  that  the  burden  thereof  does  not  run  at 
law  with  the  lands  retained  by  the  covenantor  {a).  It 
is  thought,  however,  that  in  equity  the  covenantor's 
successors  in  title  to  the  deeds  (other  than  purchasers 
for  value  without  notice  of  the  covenant)  would  be 
affected  by  the  duty  of  production  ;  for  this  seems  to 
resemble  a  restriction  on  the  free  use  of  the  deeds  rather 
than  an  obligation  positively  affirmative,  such  as  a 
liability  to  lay  out  money  {h) .  And  it  appears  that, 
where  the  ownership  of  any  land  held  under  one  title  is 
divided,  whether  by  sale,  settlement  or  otherwise,  and 
the  title  deeds  remain  in  the  possession  of  the  owners 
of  a  part,  the  owners  of  the  rest  of  the  land  have  an 
equitable  right,  independently  of  any  covenant,  to 
enforce  production  of  the  title  deeds  in  order  to  defend 

{£)  See  Sug.  V.  &  P.  453,  n.  ;       chaser -would  not  have  thehenefit 

Gabriel  v.  Smith,  16   Q.  B.   847,        of  a  coveuant  for  production. 

852 — 854,   861,   where  note  that  i  \  o       -c         n     t      t> 

,,            J       1,  J       1     ti      u       at.  W  See  fiarwell,  J.,  Moners  v. 

the  vendor  had  only  the  beneiit  „          j   ^nnn    o  nu    oqq    on* 

J,                  i     X              1     i.-          e  Hosenood,  1900,  2  Oh.  388,  394 — 

01  covenants  tor   production   ot  ..„„  '^      ^          '                    ' 

the  hulk  of  the  title  deeds,  but 

that  the  objection  made  was  that  (i)  See  Austerberrif  v.  Oldham, 

there  were    two    title    deeds   of  29   Ch.  D.   750;    Siig.  V.   &  P. 

which  he  had  not  and  the  pur-  453  and  n. 

w.  39 
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their  title  or  effect  any  sale  or  like  disposition  of  their 
lands  (6').  It  is  tlioug'ht,  however,  that  this  right,  like 
any  other  equity,  may  be  lost,  if  the  deeds  come  to  the 
hands  of  a  purchaser  for  value  who  has  acquired  a  legal 
interest  in  thom  in  good  faith  witliout  notice  of  the 
right.  But  the  fact  that  tlio  purchaser  will  on  com- 
pletion have  this  equitable  right  to  production  of  the 
title  deeds  does  not  prevent  him  from  claiming  an 
acknowledgment  for  their  production  ;  he  is  entitled  to 
have  secured  to  him  either  the  lajal  right  to  enforce 
a  covenant  for  production  or  the  benefit  of  an  acknow- 
ledgment {(l).  The  vendor  is  therefore  bound  to 
procure  such  covenant  or  acknowledgment  for  the  pur- 
chaser, if  he  can  ;  and  must,  it  is  thought,  use  his  best 
endeavours  to  do  so  (e).  But  if  these  fail,  then  by  the 
Vendor  and  Purchaser  Act,  1874  (./ ),  the  inability  of 
the  vendor  to  furnish  such  covenant  or  acknowledgment 
will  not  be  an  objection  to  the  title,  if  the  purchaser 
will,  on  the  completion  of  the  coiitract,  have  an  equit- 
able right  to  the  production  of  the  documents.  Where 
the  purchaser  will  have  neither  the  benefit  of  a  good 
statutory  acknowledgment  or  legal  covenant  for  the 
production  of  the  title  deeds,  nor  any  equitable  right  to 
obtain  their  production,  it  is  thought  that  he  may 
decline  to  complete  the  contract ;  unless  of  course  the 
case  has  been  didy  provided  for  by  special  stipulation. 

Vendor  must,        It  is  considered  that  in  any  case  in  which  a  vendor 
both  ack'now-  would,  according  to  the  law  in  force  before  the  Con- 

ledginent  and 

°'         (c)  See   as   to   a  purchaser  of  and  see  Sag.  V.  &  P.  442—445, 

part.    Fain  v.    Aytrs,  2   S.  &  S.  453  and  n. 

533  ;  as  to  joint  tenants,  tenants  (,;)  ggg  Barclay  v.  Maine,  1   S. 

in    common,    and    co-parceners,  &   g_    449  •    gu".   V.    &    P.    452 

Sug.  V.   &   P.   443;    l.amhcrt   v.  453^    n.  ;  '  GahHel   v.    Smith,    16 

Rogers,    2    Mer.    489 ;    Elton   v.  Q   B   847    861 

JiVCoH,  6  Jur.  N.  S.  130;   *7iore  V.  •      •         '         • 

Collett,  Gc.  Coop.  234  (after  parti-  (^)  See  Day  v.  Sinyleton,  1899, 

tion)  ;      as     to     remaindermen,  2  Ch.  320. 

Lempter  v.  Tumfret,  1  Dick.  238  ,  (/)  Stat.  37  &  38  Vict.  c.  78, 

Jhnis  V.   Dyxttrt,  20    Beav.  405  ;  s.  2,  rule  3. 


OF  THE  COMPLETION  OF  THE  CONTRACT.  611 

veyancing-  Act,  1881  (g),  be  bound  to  give  an  unqualified 
covenant  for  the  production  and  safe  custody  of  title 
deeds  (h),  he  is  now  bound  to  give  a  statutory  acknow- 
ledgment and  undertaking  for  the  same  purposes.  And 
if  he  propose  to  do  this,  he  is  not  bound  to  enter  into  a 
covenant  in  the  old  form ;  for  by  that  Act  (/)  an 
acknowledgment  shall  satisfy  any  liability  to  give  a 
covenant  for  production  and  delivery  of  copies  of  any 
documents,  and  an  undertaking  shall  satisfy  any  liability 
to  give  a  covenant  for  safe  custody  of  documents  {k). 
If,  therefore,  a  man  sell  land  under  an  open  contract  or 
apparentl}'  as  beneficial  owner,  he  is  bound  to  fui'nish 
the  purchaser  not  only  with  proper  statutory  acknow- 
ledgments, but  also  with  proper  statutory  undertakings 
with  regard  to  any  documents  of  title  (except  as  above 
mentioned  (/) )  which  may  rightly  be  withheld  from  the 
purchaser.  But  if  a  man  sell  as  trustee  or  as  mortgagee, 
it  is  thought  that  he  will  be  bound  to  give  an  acknow- 
ledgment only  (m)  :  although  it  is  advisable  (h)  for 
trustees  and  mortgagees  selling  as  such  to  stipidate 
expressly  that  they  shall  not  be  required  to  give  the 
statutory  undertaking.  It  should  be  particularly  noted  Proper 
that  only  the  person  who  retains  possession  of  documents  mentTnd  ^" 

undertaking 

[(jf)  Stat.  44  &  4.5  Vict.  c.  41.  limitation  of  his  liability  to  the 

{h)  See  Siig.  V.  &  P.  452  ;  1  time  during  which  he  has  posses- 
Dart,  V.  &  P.  555,  5th  ed.  ;  sion  or  control  of  the  documents ; 
1  Davidson,  Prec.  Con  v.  22J,  and  the  receiver  gets  the  benefit 
n.  {t),  223,  592,  4th  ed.  ;  Wms.  of  the  statutory  obligation  run- 
Conv.  Stat.  97,  102.  ning  with  the  documents  at  law: 

(0  Sect.  9  (9),  (11).  see   stat.   44    &   45   Vict.   c.   41, 

{k)  A  vendor  is  apparently  at  s.  9  (2),  (9) ;  above,  p.  009. 
liberty  to  covenant  absolutely  for  (/)  Above,  pp.  606 — 608. 

production   and   safe   custody  in  (in)  lie  Agg-Gardner,  2bC\\.Ti. 

the  old  form,  if  he  will ;  for  his  600  ;   David.son's  Concise  Prece- 

Uability  is  to  give  such   a  cove-  dents,  30,  658,  n.,  17th  ed. 
nant,   though  that  liability  may  [ii)  The  reason  is  that,  under 

be    satisfied    by   his    giving    an  the  old  practice,  trustees  used  to 

acknowledgment   and  undertak-  covenantforsafecustody:  though 

ing.     But  the  statutory  acknow-  it  was  considered  doubtful  whether 

ledgments  and  undertakings  are  they  were  obliged  to  do  so;  see 

better  for  both  parties  than  the  Davidson,    Prcc.    Conv.    vol.    i. 

covenants  in  use  under  the  old  222,  n.  (<),  223,  592,  613;  vol.  ii. 

practice.     The  giver  obtains  the  pt.  i.  667,  and  n.  [a],  670,  4th  ed. 

;]9  (2) 
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ments. 

Sale  by  iiiort 

gagor  with 

mortgagee's 

concurrence. 


can  only  be  13  Capable  of  giving'  a  proper  acknowledgment  for  their 
person  retMin-  productioii  and  undertaking  for  their  safe  custody,  which 
ing  possession  will  have  the  right  statutory  effect  (o).  Thus,  if  a 
mortgagor  sell  part  of  the  mortgaged  lands,  proposing 
to  convey  the  same  with  the  concurrence  of  the  mort- 
gagee, who  will  of  course  retain  possession  of  the  title 
deeds,  the  mortgagee  is  the  only  person  who  can  give  a 
valid  statutory  acknowledgment  and  undertaking  with 
respect  to  them,  and  the  mortgagor  cannot  do  so.  The 
mortgagee  does  not,  as  a  rule,  object  to  give  the 
acknowledgment ;  but  it  is  objectionable  to  him  to  give 
the  undertaking,  which  involves  a  personal  liability. 
The  mortgagor's  liabihty  to  covenant  or  undertake  for 
safe  custody  is  therefore  properly  satisfied,  not  by  his 
purporting  to  give  a  statutory  undertaking  {p),  but  by 
his  covenanting  that  he  will  give  a  statutory  undertaking 
when  the  documents  shall  come  into  his  possession,  and 
that  in  the  meantime,  until  such  undertaking  shall  be 
given,  the  possessor  of  the  documents  shall  keep  them 
safe,  whole,  uncancelled  and  undefaced,  unless  prevented 
from  doing  so  by  fire  or  other  inevitable  accident  (q). 
And  it  is  thought  that  the  mortgagor  is  bound  to  give 
such  a  covenant,  in  the  absence  of  stipulation  to  the 
contrary,  the  regular  practice  in  this  ease  prior  to  the 
Conveyancing  Act,  1881,  having  been  for  the  mortgagor 
to  covenant  both  for  production  and  safe  custody  of  the 
title  deeds  (/•) .     It  would  be  very  unreasonable  in  such 


(o)  See  Stat.  44  &  45  Vict, 
c.  41,  8.  9  ;  He  Pursrll  and 
Beakin's  Contract,  1893,  "VY.  N. 
152. 

[p]  If  he  vrere  to  do  so,  that 
would  apparently  create  a  con- 
tract at  common  law  fixing  him 
with  an  absolute  liability  for  the 
safe  custody  of  the  deeds,  with- 
out the  exception  of  fire  and 
inevitable  accident :  see  Expte. 
Stanford,  17  Q.  B.  D.  259,  271. 
But  such  an  undertaking  would 
not  have    the    statutory   efi^ect ; 


not  even  if  the  deeds  should 
afterwards  come  into  the  under- 
taker's possession. 

[q)  This  is  the  duty  imposed 
by  a  statutory  acknowledgment ; 
Stat.  44  &  45  Vict.  c.  41,  s.  9  (9). 

(r)  Davidson,  Prec.  Conv. 
vol.  ii.  pt.  i.  318,  n.  {d),  321, 
n.  {c),  4th  ed.  ;  Me  Fursell  and 
Dcahin's  Cow^rffrf,  1893,  W.N.  152. 
The  mortgagor's  liability  is  to 
give  an  absolute  covenant  fcr 
safe  custody :  but  it  is  more 
beneficial  to  both  parties  that  he 
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a  case  for  the  mortgagee  to  refuse  to  give  an  acknow- 
ledgment, which  involves  him  in  no  personal  liability : 
but  the  purchaser  could  not,  of  course,  compel  him  to  do 
so,  if  he  were  no  party  to  the  contract  (,s) .  The  mort- 
gagor would,  as  we  have  seen,  be  bound  to  use  his  best 
endeavours  to  procure  an  acknowledgment  from  the 
mortgagee  :  but  if  the  mortgagee,  though  willing  to 
concm'  in  the  conveyance,  should  persist  in  refusing  to 
give  an  acknowledgment,  the  purchaser  would,  it 
appears,  be  obliged  to  accept  the  title.  For  he  would, 
it  is  thought,  have  an  equitable  right  against  the 
mortgagee,  as  being  a  party  to  the  conveyance  to  him, 
to  production  of  the  title  deeds  for  all  proper  pur- 
poses (/).  In  such  case,  however,  the  purchaser  should 
require  the  vendor  to  covenant  that  he  will  give  a  proper 
statutory  acknowledgment,  as  well  as  undertaking,  with 
regard  to  the  title  deeds,  when  they  shall  come  into  his 
possession,  and  also  for  production  and  safe  custody  of  the 
deeds  in  the  meantime  (u).  Here  it  may  be  observed  that  Person  in 
a  person  in  constructive  possession  of  documents  of  title  posscssion^of 
appears  capable  of  giving  an  effectual  acknowledgment  documents, 
and  undertaking  with  regard  to  them;  so  that  where  title 
deeds  remain  in  the  possession  of  solicitors  as  bailees 
for  safe  custody  only,  their  owner  can  nevertheless  enter 
into  a  statutory  acknowledgment  and  undertaking  for 
their  production  and  safe  custody.     It  is  not  equally 

should  covenant  to  give  an  under-  acknowledgment  is  not  warranted 

taking  and  for  safe  custody  in  the  by  the  authorities  cited  (  Yafes  v. 

meantime  :    see    above,    p.    611,  Flumbe,   2   Sm.    &  Giff.    174  ;    1 

n.  (/■).  Dart,  V.   &  P.  766)  ;  for  in  that 

(.s)   In  such  cases  the  mortgagee  case  the  mortgagees  were  retain- 

is  usually  under  no  contract  with  ing  the  deeds,  not  only  in  right 

the  mortgagor,  and  can  refuse  to  of  their  mortgage,  but  also  and 

join  in  the  conveyance  except  on  chiefly   as    owners    of    a    larger 

his  own  terms  or  on  being  paid  estate   of   which  the  mortgaged 

off  altogether.      It  is  submitted  lands  formed  part,  and  it  was  as 

that     the    suggestion    made    in  such  owners  that  they  were  held 

1  Key  &  Elph.  Prec.  Conv.  461,  liable  to  covenant  for  production. 
n.  (f),  7th  ed.,  that  a  mortgagee  [t)  Above,  pp.  609,  610  ;  David- 

not  fully  paid  off  and  retaining  son,   Prec.    Conv.    vol.   ii.   pt.   i. 

the  title  deeds  by  virtue  of  his  321,  n.  (r),  4th  ed. 
mortgage  is  bound   to   give   an  («)  Above,  p.  612. 
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clear  that  this  is  the  case  where  the  documents  are  in 
the  possession  of  solicitors  who  have  a  lien  upon  them 
for  their  charges :  but  it  is  submitted  that  a  man  retains 
possession  of  documents  within  the  meaning  of  the 
9th  section  of  the  Conveyancing  Act  of  1881  {x),  where 
the  documents  are  in  the  custody  of  liis  solicitors  as 
bailees  for  him,  notwithstanding  that  his  solicitors  have 
the  usual  solicitors'  lien  thereon  for  their  charges.  And 
having  regard  to  the  nature  of  solicitors'  lien  on  their 
clients'  title  deeds  (//) ,  it  certainly  appears  that  where  a 
vendor's  solicitors,  who  act  for  him  generally  in  the 
matter  of  the  sale,  have  the  custody  of  the  title  deeds, 
apparently  on  his  behalf  alone,  and  produce  them  for 
the  purchaser's  inspection  and  approve  on  the  vendor's 
behalf  of  a  conveyance  or  an  agreement  containing  a 
statutory  acknowledgment  and  undertaking  by  the 
vendor  with  regard  to  them,  without  insisting  on  or 
giving  notice  of  any  lien  thereon,  they  must  be  taken 
to  have  waived  their  lien  as  regards  the  creation  of  the 
rights  conferred  by  the  acknowledgment  and  under- 
taking (2).  The  regular  practice  is  to  take  acknowledg- 
ments and  undertakings  from  the  owners  of  any 
documents  retained,  and  not  from  their  solicitors  {a). 

Acknowledg-        According  to  the  old  practice,  a  covenant  for  pro- 

ment,  whether  c>     •  i       i       i 

to  be  given       duction  of  title  deeds  was  usually  taken   by  a  separate 

dociment*'^      deed  and  not  contained  in  the  conveyance,  unless  the 

{x)  Stat.  44  6c  45  Vict.  c.  41.  Whether  he  can  do  so  without 

(>/)  See  Wms.  Pers.  Prop.  60,  the  bailor's  authority  and  whether 

61    loth  ed.  ^    wrongful   possessor   of    docu- 

'       -,     .'^         1  ,     ,1    ,     ,1  ments  can  do   so  are  nice  ques- 

(.It    18    thought    that    they  ^j^^^  .    ^^^   ^^^   ^^^^^^       -^    ^1^^ 

would  be  estopped  by  their  con-  ^^^  ^^  ^^  undertaking  at  least, 

duct   from    setting    up   any  lien  ^^^^.^^^^^    appears     to    empower 

thereon.  ^^^  ^.j^^  -^^^  ^.j^g  lawful  posses- 

{a)   There    appears    to   be    no  sion,  but  only  a  limited  ownership 

doubt   that   a   simple    bailee    of  of  title  deeds  (such  as  a  tenant 

documents  has  such  a  possession  for  life),  to  impose  a  greater  lia- 

thereof  as  enables  him  to  give  an  bility  on  his  successors  in  interest 

effectual   statutory  acknowledg-  than  he  could  otherwise  impose 

ment  and  undertaking,  if  autho-  by  virtue  of  his  own  interest  in 

rized   to    do    eo    by    the   bailor.  the  deeds. 
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deeds  to  be  included  therein  were  recited  or  noticed  in 
the  conveyance  {h).  And  it  is  thought  that  this  practice 
may  still  be  usefully  followed  as  regards  statutory 
acknowledgments  and  undertakings  (c) .  Where  these 
relate  only  to  documents  recited  or  noticed  in  the 
conveyance,  it  appears  more  convenient  that  they  should 
be  contained  therein.  It  was  always  desirable  under  Endorsement 
the  old  practice,  where  title  deeds  were  retained  and  randum  on 
covenanted  to  be  produced,  to  obtain  an  endorsement  conveyance, 
on  the  leading  title  deed  of  a  memorandum  of  the 
covenant  in  order  to  affect  all  persons  claiming  there- 
under with  notice  thereof  (d)  :  but  it  was  considered 
that  this  could  not  be  insisted  on,  if  not  provided  for 
by  special  stipulation  (e) .  There  is  not  the  same 
necessity  for  this  in  the  case  of  a  statutory  acknowledg- 
ment and  undertaking,  as  these  are  by  force  of  the 
statute  enforceable  at  law  against  all  persons  who  have 
or  may  come  into  possession  or  control  of  the  docu- 
ments (/),  whether  they  have  or  have  not  notice  thereof. 
Where,  however,  a  purchaser  is  obliged  to  rely  on  his 
equitable  right  to  the  production  of  any  documents  of 
title  (//),  it  is  very  material  for  him  to  obtain,  if  he  can, 
the  endorsement  of  a  memorandum  of  the  conveyance 
to  himself  on  the  leading  title  deed  withheld  from  him  ; 
for  he  might  lose  this  right  if  the  legal  right  to  the 
documents  were  to  come  to  a  purchaser  for  value  taking 
in  good  faith  without  notice  of  the  equity  {//).  But  it 
is  considered  that,  in  the  absence  of  special  stipulation, 
a  purchaser  has  no  right  to  require  such  an  endorse- 
ment to  be  made  (/). 

(b)  Sug.  V.  &  P.  450  ;  1  Dart,  {e)  Davidson,  Prec.  Conv.  vol.  i. 
V.  &  r.  554,  5th  ed. ;  Davidson,  591  ;  vol.  ii.  pt.  i.  663  n.,  4th  ed. 
Prec.  Conv.  vol.  ii.  pt.  i.  288,  ( /)  Stat.  44  &  45  Vict.  c.  41, 
n.  {h),  319,  n.  («),  4th  ed.  s.  9  (2),  (9). 

(c)  1  Dart,  V.  &  P.  626;  David-  (^r)  Above,  p.  609. 
son's  Concise  Precedents,  128  n.,  (h)  Above,  p.  610. 

17th  ed. ;    Wolsteuholme's  Con-  (i)    2    Dart,    V.    &    P.    783  ; 

veyancing  Acts,  49,  8th  ed.  Davidson,    Prec.    Conv.    vol.    ii. 

{d)  See  above,  pp.  609,  610.  pt.  i.  063  n.,  4th  ed. 
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Expenses  of 
acknowleclg- 
raent  and 
undertakino'. 


Liability 
created  by 
acknowledg 
luent  or 
undertaking 


Endorsement 
of  receipt. 


By  tlio  Vendor  and  rurcliaser  Act,  1874  (/•),  such 
covenants  for  production  as  the  purchaser  can  and  shall 
require  shall  be  furnished  at  his  expense,  and  the 
vendor  shall  boar  the  expense  of  perusal  and  execution 
on  behalf  of  and  by  himself  and  all  necessary  parties 
other  than  the  purchaser.  This  enactment  is  now 
applicable  where  statutory  acknowledgments  and  under- 
takings are  given  instead  of  covenants. 

A  statutory  acknowledgment  only  imposes  the 
obligation  detined  in  the  Act  of  producing  and  deliver- 
ing copies  of  the  documents  included  tlierein ;  it  does 
not  confer  any  right  to  damages  for  loss  or  destruction 
of  or  injury  to  the  documents,  from  whatever  cause 
arising  (0-  But  a  statutory  undertaking  imposes  the 
liability  to  pay  damages  for  any  breach  thereof  (;»)• 
It  appears  that  a  person  entitled  to  the  benefit  of  a 
statutory  undertaking  cannot  obtain  compensation  for 
any  depreciation  of  the  market  value  of  his  land,  which 
might  be  supposed  to  arise  from  the  loss  of  or  injury  to 
the  title  deeds  (n).  But  he  may  obtain  compensation 
for  the  expense  of  additional  documents  of  title, 
rendered  necessary  by  such  loss  or  injury  (o). 

Since  the  Conveyancing  Act  of  1881  (p)  took  effect, 
it  has  no  longer  been  the  practice  to  endorse  on  purchase 
or  other  deeds  a  receipt  for  any  purchase,  mortgage  or 
other  consideration  money  therein  expressed  to  have 
been  paid  and  received :  but  the  receipt  clause  usually 
inserted  in  the  body  of  such  deeds  is  treated  as  a 
sufficient  acknowledgment  of  such  payment  (</). 


(k)  Stat.  37  &  38  Vict.  c.  78, 
s   *2i   vxilQ  4 . 
'  (/)  Stat.  44  &  45  Vict.  c.  41, 
s.  9  (4)- (6). 

(m)  Sect.  9  (9),  (10);  see  above, 
p.  611,  and  n.  (k). 

{n)  Biuun  v.  Seivcll,  11  Hare, 
49. 

(o)  Hornhijy.  Match  am,  16  Sim. 


[p)  Stat.  44  &  4.5  Viet.  c.  41, 
s.  .5.),  making  a  receipt  in  the 
body  of  a  deed  or  indorsed  thereon 
sufficient  evidence  of  payment  in 
favour  of  a  purchaser  without 
notice  of  non-payment. 

[q)  For  some  time  prior  to  that 
Act  it  was  the  practice  to  indorse 
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The  draft  of  the  conveyance  is  prepared,  as  we  Settling  the 
have  seen  (r),  by  the  purchaser's  solicitors.  It  is  then  ^""^'^y'^"'''- 
sent  to  the  vendor's  solicitors  for  approval  on  his 
behalf  ;  and  if  there  be  any  other  necessary  parties 
to  tlie  conveyance  besides  the  vendor  (.s),  tlie  draft  is  of 
course  forwarded  to  their  solicitors  also  to  be  settled  on 
their  behalf.  Here  it  may  be  mentioned  that  when  an 
instrument  of  assurance  drawn  by  one  conveyancer, 
whether  counsel  or  solicitor,  is  sent  to  another  to  be 
settled  on  behalf  of  some  party,  whom  the  framer  of 
the  draft  did  not  represent,  the  other  should  of  course 
make  all  such  alterations  as  he  considers  necessary 
to  safeguard  the  interests  of  his  client :  but  he  should 
not  alter  the  draft  further  or  otherwise  than  is 
necessary  to  effect  this  end.  In  short,  his  alterations 
should  be  directed  to  matters  of  substance  only  and  not 
of  form ;  and  it  is  a  grave  breach  of  conveyancing 
etiquette  for  one  practitioner  to  amend  another's  draft 
in  any  point,  on  which  his  client's  interests  would  not 
really  be  affected  if  the  instrument  were  to  stand 
as  originally  drawn  (i!).  "When  the  parties  are  agreed 
as  to  the  form  of  the  draft,  the  purchaser  procures 
it  to  be  engrossed  at  his  own  expense  (ii). 

The   deed   of   conveyance   must   of   course  be  duly  Stamps  on 
stamped    according   to   the    ad   ra/ore/n    duty   charged  ^^^''^y^^^^- 

such  a  receipt ;  and  the  absence  to   prove   the   contrary,    be  pre- 

of  an  indorsed  receipt  was  con-  sumed  that  the  money  was  paid 

sidered  sufficient  to  put  a  pur-  as  stated  in  the  body  of  the  deed, 

chaser  upon  iuquiry  whether  the  See  3  Preston  on  Abstracts,  15; 

money  had  in  fact  been  paid,  and  While  v.    Wakcfdd,   7  Sim.  401, 

to  entitle  him  to  further  evidence  417  ;   Greemlade  v.  Dare,  20  Beav. 

of  payment.     It  is  thought  that  284,    292;    KettlnceU  v.    Watson, 

at  the  present  time,  where  a  title  21  Ch.  D.  685,  703  ;  Wms.  Real 

deed   dated    before    1882    has   a  Prop.   193,   194  and  n.   (.r),  13th 

receipt   for  consideration  money  ed. ;  59G,  608,   19th  ed. ;    Wms. 

in  the  body  thereof  but  not  in-  Conv.    fStat.     228 — 230  ;    above, 

dorsed  thei-eon,  and  comes  from  pp.  94,  97,  106,  115,  311. 

the   custody   in  which    it  would  (r)  Above,  p.  509. 

naturally  be   if  the   money  had  (.s)  Above,  p.  542. 

been  duly  paid,  it  may,   in  the  \t)  See  1  Dart,  V.  &  P.  637. 

absence  of  any  other  fact  tending  («)  Ibid.  638. 
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on  convej^ances  on  sale  by  the  Stamp  Act,  1891  (jt). 
This  is  the  coneera  of  the  purchaser ;  the  vendor  is 
under  no  duty  to  see  that  it  bo  done ;  and  the  deed 
may  well  be  stamped  after  its  execution  (//).  The 
vendor  and  his  solicitor  and  conveyancing  counsel  are, 
however,  concerned  to  see  that  all  the  facts  and  circum- 
stances affecting  the  liability  of  the  instrument  of 
conveyance  to  duty,  or  the  amount  of  the  duty  with 
which  it  is  chargeable,  are  fully  and  truly  set  forth 
therein  ;  for  every  person  who,  with  intent  to  defraud 
the  Crown,  executes  any  instrument  in  which  all  such 
facts  and  circumstances  are  not  so  set  forth,  or  being 
employed  or  concerned  in  or  about  the  preparation  of 
any  instrument  neglects  or  omits  so  to  set  forth  therein 
all  such  facts  and  circumstances,  incurs  a  fine  of  ten 
pounds  (s).  Under  the  Stamp  Act,  1891,  the  duty  on 
conveyances  on  sale  is  charged  at  the  rate  of  one-half 
per  cent,  of  the  amount  or  value  of  the  consideration  (a) ; 
and  the  conveyances  so  chargeable  include  not  only 
conveyances  on  sa/e  in  the  strict  sense  of  the  word  (b), 
but  also  all  absolute  conveyances  of  any  property  (c)  in 
consideration  of  the  transfer  of  stock,  shares,  securities 
or  other  chattels  personal  (d),  or  of  a  covenant  to  pay 

{x)  See   stats.    54    &   55   Vict.  s.  5. 

c.    i9,   ss.    14,  54 — 61,   and  First  (a)  (ul.  for  every  5/.  or  fraction 

Schedule;   58  Vict.  c.  IC,  Ft.  II.;  thereof  up  to   25/.;    2s.   6d.  for 

Wms.  Real  Prop.  59C,  andn.  (/?),  every  2-5/.  or  fraction  thereof  up 

19th  ed.  to  300/.  ;  and  above  300/.  5s.  for 

(y)  Conveyances   on  sale  may  every    50/.    or  fraction   thereof; 

be    stamped,    ■without    penalty,  stat.  54   &   55  Vict.   c.   39,   First 

within   thirty    days    after    their  Schedule, 

first  execution;  or  if  first  executed  (b)  Above,  pp.  1,  277. 

out    of    the    United    Kingdom,  (c)  See  Gnat  Northern  Hail.  Co. 

within   thirty    days    after    they  v.  Inland  Revenue  Commrs.,  1901, 

have  been   first  received  in  the  1  K.  B.  416,  417. 

United  Kingdom  ;  or  if  the  Com-  [d)   G.    W.   Rail.   Co.  v.  Inland 

missioners  have  been  required  to  Revenue  Commrs.,    1894,    1   Q.  B. 

adjudicate  upon  the  .'•tamp, within  507;     Foster    v.    Inland   Revenue 

fourteen  days  after  notice  of  the  Commrs.,  ibid.  516  ;  /.  ^-  P.  Coats 

adjudication;    see  stat.   54   &  55  v.  Inland  Revenue  Commrs.,  1897, 

Vict  c.  39,  ss.  12,  13,  15,  amended  2  Q.  B.  423  ;   Ckestcrfeld  Brewery 

by  58  Vict.  c.  16,  s.  15.  Co.   v.   Inland   Revenue    Commrs., 

iz)  Stat.  54  &  55  Vict.  c.  39,  1899,  2  Q.  B.  7.     As  to  the  stamp 
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and  indemnify  against  some  mortgage  or  charge  on  the 
property  {e)  or  to  pay  a  debt  or  other  sum  not  charged 
on  the  property,  or  of  the  release  of  a  debt  (/),  or  of 
the  grant  of  a  rent-charge  or  an  annuity.  The  Act 
contains  (besides  sect.  59  set  out  above  ((/) )  the  follow- 
ing special  provisions  as  to  conveyances  on  sale : — 

(Sect.  5i.)  For  the  purposes  of  this  Act  the  expression  "  conveyance  Meaning  of 
on  sale"  includes  every  insti'ument,  and  every  decree  or  order  of  any  conveyance 
Court  or  of  any  commissioners,  whereby  any  property,  or  any  estate 
or  interest  in  any  property,  upon  the  sale  (/*)  thereof  is  transferred  to 
or  vested  in  a  purchaser,  or  any  other  person  on  his  behalf  or  by  his 
direction. 

(Sect.  00  (1).)  Where  the  consideration,  or  any  part  of  the  conside-  How  ad 
ration,  for  a  conveyance  on  sale  consists  of  any  stock  or  marketable  f ,"'  ^'"  ,  ^  ^ 
security,  the  conveyance  is  to  be  charged  with  acl  valorem  duty  in  ^^ted  in 
respect  of  the  value  of  the  stock  or  security.  respect  of 

(2.)  Whei'c  the  consideration,  or  any  pait  of  the  consideration,  for  stock  and 
a  conveyance  on  sale  consists  of  any  security  not  being  a  marketable  ®^°^^^  ^^^" 
security,  the  conveyance  is  to  be  charged  with  ad  valorem  duty  in 
respect  of  the  amount  diie  on  the  day  of  the  date  thereof  for  principal 
and  interest  upon  the  security. 

(Sect.  56  (1).)  Where  the  consideration,  or  any  part  of  the  conside-   How  conside- 
ration, for  a  conveyance  on  sale  consists  of  money  paj'able  periodically  ration  con- 
for  a  definite  period  not  exceeding  twenty  years,  so  that  the  total  sitting  or 
amount  to  be  paid  can  be  previously  ascertained,  the  conveyance  is  to  r^ayiTients  to 
be  charged  in  respect  of  that  consideration  with  ad  valorem  duty  on  be  charged, 
such  total  amount. 

(2.)  Where  the  consideration,  or  any  part  of  the  consideration,  for 
a  conveyance  on  sale  consists  of  money  payable  periodically  for  a 
definite  period  exceeding  twenty  years,  or  in  perpetuity,  or  for  any 
indefinite  period  not  terminable  with  life,  the  conveyance  is  to  be 
charged  in  respect  of  that  consideration  with  ad  valorem  duty  on  the 
total  amount  which  will  or  may,  according  to  the  terms  of  sale,  be 
payable  during  the  period  of  twenty  years  next  after  the  day  of  the 
date  of  the  instrument. 

(3.)  Where  the  consideration,  or  any  part  of  the  consideration,  for 
a  conveyance  on  sale  consists  of  money  payable  periodically  during 
any  life  or  lives,  the  conveyance  is  to  be  charged  in  respect  of  that 


duty  upon  an  exchange  of  lands,  venue  Commrs.,  1896,  1  Q.  B.  422  ; 

see   stat.    54    &    .55    Vict.    c.    89,  Bristol  v.  Inland  Revenue  Commrs., 

8.  73,  and  First  Schedule.  ubi  sup. 

(e)    Bristol    v.    Inland  Revenue  /  \  t>    .-..  /  \ 

Commrs.,  1901,  2  K.  B.  336.  (^)  ^-  ^'^'  °-  (")• 

(/)    Huntington  v.  Inland  Re-  {h)  See  notes  (c),  {d),  above. 
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consideration  with  ad  valorem  duty  on  the  amount  which  will  or  may, 
according  to  the  terms  of  sale,  be  payable  during  the  period  of  twelve 
years  next  after  the  day  of  the  date  of  the  instrument. 

(4.)  Provided  that  no  conveyance  on  sale  chargeable  with  ad  rahrcm 
duty  in  respect  of  any  periodical  payments,  and  containing  also  pro- 
vision for  securing  the  payments,  is  to  be  charged  with  auy  duty  in 
respect  of  such  provision,  and  no  separate  instrument  made  in  that 
case  for  securing  the  payments  is  to  be  charged  with  any  higher  duty 
than  ten  shillings. 
How  convey-         (Sect.  57.)  Where  any  property  is  conveyed  to  any  person  in  cou- 
ance  in  con-      sideration,  wholly  or  in  part,  of  any  debt  due  to  him,  or  subject  either 
sideration  of  a  certainly  or  contingently  to  the  payment  or  transfer  of  any  money  or 

e    ,    -c.  _o       gtock,  whether  being  or  constituting  a  charge  or  incumbrance  upon 
be  charged.  '  °  ,  °  ,    .  ,      i  i    i 

the  property  or  not,  the  debt,  money,  or  stock  is  to  be  deemed  the 

whole  or  part,  as  the  case  may  be,  of  the  consideration  in  respect 
whereof  the  conveyance  is  chargeable  with  ad  valorem  duty  (;) . 
Duty  on  con-         (Sect.  58  (1).)  Where  property  contracted  to  be  sold  for  one  con- 
veyance in         sideration  for  the  whole  is  conveyed  to  the  purchaser  in  separate  parts 
separate  or  parcels  by  different  instruincnts  {/.) ,  the   consideration   is   to  be 

paice  so  apportioned  in  such  manner  as  the  parties  think  fit,  so  that  a  distinct 

property  sold       ^^  '-  i   •  <■      i.   •      i 

for  one  con-  consideration  for  each  separate  part  or  parcel  is  set  lorth  in  the  con- 
sideration,        veyance  relating  thereto,  and  such  conveyance  is  to  be  charged  with 

ad  valorem  duty  iu  re.spect  of  such  distinct  consideration. 
On  convey-  ('-•)  Where  property  contracted  to  be  purchased  for  one  considera- 

ance  iu  sepa-  tion  for  the  whole  by  two  or  more  persons  jointly,  or  by  any  per  .son 
rate  parcels  of  for  himself  and  others,  or  wholly  for  others,  is  conveyed  in  parts  or 
proper  y  parcels  by  separate  instruments  to  the  persons  by  or  for  whom  the 

one  considera-  same  was  purchased  for  distinct  parts  of  the  consideration,  the  con- 
tion  by  or  for    veyance  of  each  separate  part  or  parcel  is  to  be  charged  with  ad 

several  valorem  duty  in  respect  of  the  distinct  part  of  the  coDsideration  therein 

persons.  .„   , 

^  specified. 

Where  there  (3.)  Where  there  are  several  instruments  of  conveyance  for  com- 

are  several  pleting  the  purchaser's  title  to  property  sold  (/),  the  principal  instru- 

ins  rumen  s  mgjjt  ^f  conveyance  only  is  charged  with  ad  valorem  duty,  and  the 

oi  conveyance  •'                 •;                 ...           -,      .  ,         ,       ,        , 

forcompietino-  other  instruments  are  to  be  respectively  charged  with  such  other  duty 

one  sale.  as  they  may  be  liable  to,  but  the  last -mentioned  duty  shall  not  exceed 

the  ad  valorem  duty  payable  in  respect  of  the  principal  instrument. 
Sub-sale  by  i^-)  Where  a  person  having  contracted  for  the  purchase  of  any 

purchaser  property,  but  not  having  obtained  a  conveyance  thereof,  contracts  to 

before  con-  ^^\\  ^^jjg  game  to  any  other  person,  and  the  property  is  in  consequence 
veyance.  conveyed  immediately  to  the  sub-purchaser  (;w),  the  conveyance  is  to 

be  charged  with  ad  valorem  duty  in  respect  of  the  consideration  moving 
from  the  sub-purchaser. 


(i)  ^ee  Bristol  X.  Inland  Revenue  [1)  See  above,  pp.  546  — 548, 

CommisHioners,  1901,  2  K.  B.  336.  ^^^^^  g^^  ^^  ^^^^ 

(A-)  See  above,  p.  546.  '  ^ 
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(5.)  Where  a  person   having  contracted  for  the  purchase  of  any  Conveyance 

property  but  not  having-  obtained  a  conveyance  contracts  to  sell  the  ^^  separate 

whole,  or  any  part  or  parts  thereof,  to  any  other  person  or  persons,   P^^^^  ^  ^    ^^ 

J    ■!  .     .  -1  1         •   •     1      n  ^  suD"saie. 

and  the  property  is  in  consequence  convej'ed  by  the  original  seller  to 

different  persons  in  parts  or  parcels,  the  conveyance  of  each  part  or 

parcel  is  to  be  charged  with  ad  valorem  duty  in  respect  only  of  the 

consideration  moving  from  the  sub-purchaser  thereof,  without  regard 

to  the  amount  or  value  of  the  original  consideration. 

(6.)  Where  a  sub-purchaser   takes   an   aotual   conveyance  of  the  Where  sub- 
interest  of  the  person  immediately  selling  to  hii^,  which  is  chargeable  P'^cbaser  nas 
with  ad  valorcitt  duty  in  respect  of  the  consideration  moving  from  yevance  of  the 
him  [))),  and   is   duly  stamped  accordingly,    any  conveyance  to   be  purchaser's 
afterwards  made  to  him  of  the  same  property  by  the  original  seller  interest, 
shall  be  chargeable  only  with  such  other  duty  as  it  may  be  liable  to, 
but  the  last-mentioned  duty  shall  not  exceed  the  ad  valorem  duty. 

(Sect.  60.)  Where  upon  the  sale  of  any  annuity  or  other  right  not  As  to  s  ile  of 
before  in  existence  (o)  such  annuity  or  other  right  is  not  created  by  ^J^^'J^ity  oi 
actual  grant  or  conveyance,  but  is  only  secured  by  bond,  warrant  of  ^,^ore  in 
attorney,  covenant,  contract,  or  otherwise,  the  bond  or  other  instru-  existence, 
ment,  or  some  one  of  such  instruments,  if  there  be  more  than  one,  is 
to  be  charged  with  the  same  duty  as  an  actual  grant  or  conveyance, 
and  is  for  the  purposes  of  this  Act  to  be  deemed  an  instrument  of 
conveyanc3  on  sale. 

(Sect.  61   (1).)    In   the   cases    hereinafter    specified    the   principal  Conveyance 
instrument  is  to  be  ascertained  in  the  following  manner :  —  py  several 

(a)  Where   any  copyhold   or  customary  estate  is  conveyed  by  a  p       ,    i/i ,   ' 

deed(/(),  no  surrender  being  necessary,  the  deed  is  to  be  conveved 
deemed  the  principal  instrument :  by  deed. 

(b)  In  other  cases  of  copyhold  or  customary  estates  {p),  the  sur-   By  surrender. 

render  or  grant,  if  made  out  of  Court,  or  the  memorandum 
thereof,  and  the  copy  of  court  roll  of  the  surrender  or  grant, 
if  made  in  Court,  is  to  be  deemed  the  principal  instru- 
ment {q)  : 

(c)  Where  in  Scotland  there  is  a  disposition  or  assignation  executed 

by  the  seller,  and  any  other  instrument  is  executed  for  com- 
pleting  the  title,  the   disposition   or   assignation   is   to   be 
deemed  the  principal  instrument. 
(2.)  In  any  other  case  the  parties  may  determine  for  themselves 

which  of  several  instruments  is  to  be  deemed  the  principal  instrument, 

and  may  pay  the  ad  valorem  duty  thereon  accordingly. 

As  we  have  seen  (r),  on  the  sale  of  any  equitable  Sale  of  an 

equitable 

{n)  See  above,  p.  24,  n.  (?<).  stamp  duty  is  chargeable  on  an 

(o)  See  above,  p.  383.  admittance  :  Elton  on  Copyholds, 

Ip)  Above,  pp.  196,  348  sq.  282,  339,  n.  (A). 

\q)  See  also  sects.  65—68.     No  (r)  Above,  p.  24,  n.  {u). 
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interest  in 
lands. 


Of  r(]iiifv  'f 
redemption. 


interest  in  lands  the  contract  for  sale  may  be  stamped 
Avith  the  ad  ra/oirhi  duty,  and  in  that  case  the  con- 
veyance is  not  chargeable  with  any  further  stamp  duty. 
On  the  sale  of  an  equity  of  redemption,  as  the  purchaser 
takes  upon  himself  the  burden  of  the  mortgage  debt  (.s), 
the  conveyance  is  chargeable  with  ad  valorem  duty,  not 
only  on  the  price,  but  also  on  the  amount  of  the  mort- 
gage debt  (/).  So  a  conveyance  of  the  equity  of 
redemption  by  a  mortgagor  to  a  mortgagee,  in  con- 
sideration of  the  release  of  the  mortgage  debt,  is 
chargeable  as  a  conveyance  on  sale  with  stamp  duty  on 
the  amount  of  the  debt  {u).  And  a  conveyance  executed 
by  a  mortgagor  in  pursuance  of  an  order  for  foreclosure 
absolute,  obtained  by  an  equitable  mortgagee  and 
directing  the  mortgagor  to  execute  a  conveyance  of  the 
legal  estate,  has  been  held  chargeable  with  stamp  duty 
as  a  conveyance  on  sale  (.r).  It  was  considered  that 
such  duty  was  not  chargeable  on  an  order  for  foreclosure 
absolute  obtained  by  a  legal  mortgagee  (//).  But  by 
the  Finance  Act,  1898  (~),  all  decrees  or  orders  for  or 
having  the  effect  of  an  order  for  foreclosure  were  made 
chargeable  with  ad  valorem  stamp  duty  as  upon  a 
conveyance  on  sale  ;  and  where  this  duty  has  been  paid, 
any  conveyance  following  upon  such  decree  or  order 
shall  be  exempt  from  the  ad  valorem  duty.  As  we  have 
seen  (r/),  not  only  a  conveyance  by  deed,  but  any 
instrument  or  order  of  any  Court  may  be  chargeable 
with  stamp  duty  as  a  conveyance  on  sale.  Vesting 
orders  iji)  may  therefore  be  so  chargeable ;  and  so  may 
Acts  of  Parliament  (c) .    The  stamp  duty  on  conveyances 


(.s)  Above,  p.  59'>. 

{t)  See  sect.  57,  above,  p.  620. 

(«)  See  BrxHtol  v.  Inland  Bcrcnur 
C'ommrs.,  1901,  2  K.  B.  336,  and 
next  note. 

(.r)  Huntington  v.  Inland  Revenue 
Coimnm.,  1896,  1  Q.  B.  422. 

{y)  See  S.  C,  1896,  1  Q.  B. 
429  :  Inland  Revenue  Commrs.  v. 


Tod,  .  898,  A.  C.  399,  418. 

{:)  Stat.  61  &  62  Vict.  c.  10, 

8.  C. 

(a)  Sect.  54,  above,  p.  619.  By 
sect.  122,  "instrument"  includes 
every  written  document. 

(b)  See  above,  pp.  469,  493. 

{c)  See  G.  W.  Rail.  Co.  v.  In- 
land  Revenue    Commrs.,    1894,    1 
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on  sale  is  chargeable  on  the  value  of  all  property  assured 
bj  the  convej^ance ;  so  that  where  on  a  sale  of  land  the 
timber  or  fixtures  is  or  are  sold  by  valuation  (d),  the 
amount  of   the  valuation  must  be  stated  in  the  con- 
veyance {e).     So  must  the  value  of  the  goodwill  of  a 
business,  where  separately  valued  and  assigned  by  the 
conveyance  of  any  land  or  chattels  forming  part  of  the 
assets  of  the  business,  and  also  where  it  is  separately 
assigned  (./').     A  conveyance  of  land  in  consideration  Conveyance 
of  a  rent-charge  to  issue  thereout  (g)  is  chargeable  as  tfon^oTa^^^' 
prescribed  above  in  the  case  of  periodical  payments  {//)  ;  rent-charge. 
and  if  a  lump  sum  be  further  j)ayable  immediately  as 
part  of  the  consideration,  ad  valorem  duty  is  chargeable 
on  that   also.     But   on  a  sale  of   land  subject   to   an 
existing  rent- charge  or  any  kind  of  rent,  as  rent  service 
on  the  sale  of  leaseholds,  the  payment  of  the  rent  is 
held  not  to  form  any  part  of  the  consideration  for  the 
purposes    of    stamp    duty,  notwithstanding    that    the 
purchaser  covenant   to   indemnify  the  vendor   against 
such  payment  (/)  ;  and  this  is  so  where  part  of   land 
subject  to  one  entire  rent  is  sold  and  the  rent  is  appor- 
tioned as  between  the  parties  to  the  sale  (/.).     By  the 
Finance  Act,  1900  [I),  a  conveyance  of  sale  made  for 
any  consideration   in  respect  whereof  it  is  chargeable 
with  ad  valorem  duty,  and  in  further  consideration  of  a 
covenant  by  the  purchaser  to  make,  or  of  his  having 

Q.  B.  507.     Under  the  Finance  sale  of  the  property  and  produced 

Act,  1895  (stat.   58  Vict.  c.    16),  to  the  Inland  Revenue  Commis- 

s.    12,   where   after  the  passing  sioners. 

thereof  by  virtue  of  any  Act  of  {d)  Above,  p.  50. 

Parliament,  whenever  passed,  any  [e)  2  Dart,  V.  &  P.  788. 

property  is  vested  by  way  of  sale  (/)  See  Potter  \.  Inland  Revenue 

in  any  person  or  any  person  is  Coiiimrs.,  10  Ex.  147;  cases  cited 

authorised  to  purchase  property,  above,  p.  25. 

then  in  the  former  case  a  King's  (^)  Above,  pp.  595  sr/. 

printer's  copy  of  the  Act  or  some  / 1  n    .  i               /- ,  r, 

instrument  relating  to  the  vest-  ('')  ^^°^*''  P"  6^^- 

ing,  and  in  the  latter  an  instru-  (0  Above,  pp.  590,  595. 

ment    of    conveyance,    is    to   be  {k)   Swaijne   v.    Inland  Revenue 

stamped  with  the  «flf  fffforcw  duty  Commrs.,  1900,  1  Q.  B.  172. 

payable  upon   a   conveyance   on  {!)  Stat.  63  Vict.  c.  7,  s.  10. 
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previously  made,  any  substantial  improvement  of  or 
addition  to  tlie  property  conveyed  to  him,  or  of  any 
covenant  relating  to  the  suhject-raattor  of  the  con- 
veyance, is  not  chargeable,  and  shall  be  deemed  not  to 
have  been  chargeable,  with  any  duty  in  respect  of  such 
further  consideration.  >So  where  land  is  conveyed  in 
consideration  of  a  rent-charge,  and  of  a  covenant  to 
build  tliereon  (di),  or  of  the  previous  erection  of 
buildings  thereon,  no  stamp  duty  is  chargeable  in 
respect  of  the  covenant  or  improvement. 


Where  .several 
transactions 
are  carried 
out  by  one 
instrument. 


By  the  Stamp  Act,  1891  (ii),  except  where  express 
provision  to  the  contrary  is  made  by  this  or  any  other 
Act,  an  instrument  containing  or  relating  to  several 
distinct  matters  is  to  be  separately  and  distinctly 
charged,  as  if  it  were  a  separate  instrument,  with  duty 
in  respect  of  each  of  the  matters ;  and  an  instrument 
made  for  any  consideration  in  respect  whereof  it  is 
chargeable  with  ad  ralorcDi  dutj',  and  also  for  any 
further  or  other  valuable  consideration  or  considerations, 
is  to  be  separately  and  distinctly  charged,  as  if  it  were 
a  separate  instrument,  with  duty  in  respect  of  each  of 
the  considerations.  So  that  where  a  conveyance  takes 
effect  as  upon  sale  and  also  as  a  mortgage  (o),  it  is 
chargeable  with  stamp  duty  on  each  of  these  transac- 
tions (^:»).  Where  one  holding  land  subject  to  any 
kind  of  incumbrance  (7)  sells  the  same  free  from  incum- 
brances and  on  completion  of  the  sale  the  land  is 
conveyed  to  the  purchaser  by  one  deed,  in  which  the 
vendor  and  the  incumbrancers  concur  to  assure  their 
respective  interests  (r),  stamp  duty  is  only  chargeable 
as  upon  a  conveyance  on  sale,  notwithstanding  that  the 
incumbrancers  were  no  parties  to  the  contract  of  sale 


(/«)  Above,  p.  o9G. 

(w)  Stat.  54  &  55  Vict.  c.   39, 

4. 

(o)  See  above,  pp.  552 — 555. 


[p)  2  Dart,  V.  &  P.  796. 
[q)  See  above,  p.  547. 
(r)  See  above,  p.  548. 
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and  receive  no  part  of  the  consideration ;  for,  although 
as  between  the  incumbrancers  and  the  vendor  their 
conveyance  be  voluntary,  yet  as  between  the  conveying 
parties  and  the  purchaser,  the  assurance  is  for  one 
valuable  consideration  (.v)  and  is  nothing  more  than  the 
conveyance  on  sale  to  him  of  the  whole  estate  contracted 
for  {t).  But  if  in  a  deed  of  conveyance  on  sale  some 
interest  is  also  assured,  which  is  outside  the  transaction 
of  sale,  as  if  an  estate  in  remainder  or  reversion  or 
subject  to  some  incumbrance  were  sold,  and  after  the 
sale  but  before  completion  the  purchaser  were  to  induce 
the  owner  of  the  particular  estate  or  incumbrance  either 
gratuitously  or  for  value  to  concur  in  the  conveyance, 
then  the  deed  would  be  chargeable  with  stamp  duty, 
not  only  as  a  conveyance  on  sale,  but  also  in  respect  of  "* 

the  assurance  of  the  estate  or  interest  not  included  in 
the  sale  [u).  Where  incumbrances  are  got  in  by  a 
vendor  prior  to  conveyance  to  the  pm'chaser  (.r),  the 
deeds  of  reconveyance,  release  or  other  assurance  are 
chargeable  with  the  stamp  duty  payable  on  such 
transactions  under  the  Stamp  Act,  1891  (y),  and  the 
duty  must  of  course  be  borne  by  the  vendor  (.r) .  Where 
any  instrument  is  duly  stamped,  as  for  its  leading  and 
principal  object,  this  stamp  covers  everything  accessory 
to  that  object  (;:).  The  inclusion  in  a  deed  of  convey- 
ance of  an  acknowledgment  or  undertaking  for  pro- 
duction or  safe  custody  of  any  of  the  title  deeds 
does  not  therefore  involve  the  payment  of  any 
additional  stamp  duty  {a) .  The  purchaser  must  bear  Expense  of 
the  expense  of  stamping  the  conveyance  {h).  ^  ampmg. 

(s)  Above,  p.  5G0.  (i/)  Above,  p.  620. 

{t)  See  Sug.  V.   &  P.   570;  2  (-)  Limmer,   #c.    Co.   v.   Inland 

Dart    V.  &  P.  795.  Revenue    Conimrs.,  L.    R.    7   Ex. 

io?'^«?r/^P^'^  ^^^^"^  ^"*'^''       ^\^«)^Se;  Sug.  V.  &  P.  571  ;  2 
li4,  »tii  ea.  jy^^^^  y   ^  p_  ^g-, 

[x)  See  above,  p.  547.  (*)  Above,  pp.  28,  618. 


W. 
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§  4. —  Of  ihe  Adjustment  of  Accounts. 

If  the  purchase  should  be  completed  at  the  proper 
time  for  completion,  the  purchase  money  Avill  be  pay- 
able without  interest  (c) ,  and  the  only  matter  in  respect 
of  which  any  adjustment  of  accounts  may  be  necessary 
is  the  apportionment  of  the  rents  or  profits  and  the 
outgoings  (r/).  In  practice,  however,  it  is  exceptional 
for  a  sale  of  land  to  be  completed  at  the  proper 
time;  so  that  an  account  has  usually  to  be  taken  of 
what  is  chargeable  against  the  vendor  on  account  of 
rents  and  profits  received  by  him  since  the  proper 
time  for  completion  and  what  is  due  to  him  for 
interest  on  the  purchase  money  [e).  Besides  this,  the 
amount  of  the  purchase  money  may  in  some  cases  be 
diminished  or  increased  by  a  valid  claim  for  compensa- 
tion on  the  part  of  either  purchaser  or  vendor.  We 
will  consider  each  of  these  matters  in  turn. 

Apportion-  First,  as  to  the  apportionment  of  rent.     Where  the 

^To^mpleUon.  ^^^^^  sold  or  any  part  of  them  are  let,  and  the  time  for 
completion  of  the  sale  does  not  fall  on  some  rent- day, 
we  have  seen  that  the  vendor  is  either  by  law  or  express 
stipulation  entitled  to  an  aj)portioned  part  of  the  rent 
accrued  due  since  the  last  rent- day  (/).  He  cannot, 
however  (except  by  express  stipulation),  require  the 
purchaser  to  pay  this  apportioned  part  of  the  rent  to 
him  on  completion :  but  he  must  wait  until  the  entire 
rent  for  the  current  quarter,  half-year,  or  other  period, 
for  which  the  rent  was  reserved,  has  become  due  and 
payable ;  when  (if  the  purchase  has  been  completed) 
the  purchaser  will  be  entitled  to  recover  the  entire  rent 
from  the  tenant  {g)  and  the  vendor  to  exact  payment  of 
his  apportioned  part  from  the  purchaser  {h) .     For  this 

(e)    Above,    pp.    22,    37,    41,  (/)  Above,  pp.  41,  66. 

47—50.  {ff)  Above,  p.  379. 

(d)  Above,  pp.  41,  56,  451,  4.37.  (/')  This  is  so  provided  by  the 

(e)  Above,  p.  449.  Apportionment  Act,   1870  (stat. 
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reason  it  is  not  uncommonly  provided  in  conditions  of 
sale  by  auction  that  the  purchaser  shall  on  completion 
pay  to  the  vendor  the  proportion  due  to  him  of  the 
current  rents  and  shall  retain  the  whole  amount  of  such 
rents  for  his  own  benefit  (/) .  As  to  the  outgoings,  where  Apportion- 
these  are  apportionable  between  the  parties  (k)  and  outgoings, 
payable  in  advance,  as  rates  and  taxes  are,  the  vendor 
having  paid  any  such  outgoings  before  the  time  for 
completion  is  entitled  to  be  recouped  by  the  purchaser 
to  the  extent  of  the  proportion  attributable  to  the  latter. 
And  of  apportionable  outgoings,  which  are  not  payable 
in  advance  (such  as  ground  rent  or  tithe  rent-charge), 
and  will  become  payable  after  the  proper  time  for  com- 
pletion, it  is  thought  that  the  purchaser  is  entitled  to 
claim  that  the  proportion,  which  ought  to  be  borne  by 
the  vendor,  shall  be  allowed  in  account  and  deducted 
from  the  purchase  money  on  completion.  This  certainly 
appears  to  be  so,  where  the  vendor  has  expressly  agreed 
to  discharge  or  to  clear  the  outgoings  (/).  And  it  is 
thought  that  upon  a  sale  by  open  contract  the  vendor 
incurs  the  like  liability  to  discharge  the  outgoings  (;«), 
and  must  equally  clear  off  on  completion  his  proportion 
of  any  outgoings  which  are  apportionable  by  law  and 
not  payable  until  after  the  time  for  completion.  As 
we  have  seen  (w),  where  any  outgoings,  which  are  not 
apportionable,  become  charged  upon  the  property  sold 
before  the  time  for  completion,  the  vendor  is  bound,  in 
the  absence  of  stipulation  to  the  contrary,  to  discharge 
them  before  completion,  although  they  may  not  become 


33   &  34  Vict.  c.   35),  ss.  3,  4,  in  law  ;  andcf.  Bars/it  v.  Taijg,  1900, 

the  absence  of  express  stipulation.  1  Ch.  231,  235. 

And  it  is  thought  that  the  same  (J)   1  Key  &  Elph.  Prec.  Conv. 

lavf  applies  where  the  contract  of  243,  244,  7th  ed. 

sale  contains  an  express  stipula-  (^ja  Above,  p.  457. 

tion   for    apportionment    of    the  n\  a       t                /^i         t     t> 

,               ^\     T-w     -A            T>  {'■)  oee  Lawes  v.  Gibson,  L.  R. 

rents  :    see    1     Uavidson,    Prec.  i  -c>      lo-       u                ar   an   az-, 

Conv.    666,   4th   ed.,   where   the  ^  ^^l"  13-^  ;  above,  pp.  5C,  62,  457. 

special  condition  would  have  been  ("0  Above,  p.  41. 

unnecessary  if  this  were  not  the  (w)  Above,  pp.  41,  454  sq. 

40  (2) 
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payable  until  after  completion.  In  such  cases,  if  the 
amount  of  the  vendor's  liability  be  exactly  ascertained 
before  the  date  of  actual  completion,  he  must  either 
discharge  the  outgoing  himself  or  allow  the  amount  to 
be  set  off  against  an  equal  part  of  the  purchase 
money  (o).  If  the  liability  be  not  exactly  ascertained 
before  the  time  for  completion,  as  where  a  charge  has 
been  created  under  the  Private  Street  Works  Act,  1892, 
but  no  final  apportionment  of  expenses  made,  then,  as 
the  vendor  cannot  make  a  good  title  to  the  property 
sold  as  being  free  from  incumbrances  while  the  charge 
continues  to  subsist  (7;),  the  purchaser  may,  it  is  thought, 
refuse  to  complete  without  some  substantial  guarantee 
that  the  vendor  will  duly  perform  his  obligation  in  this 
behalf ;  as  that  part  of  the  purchase  money  sufficient  to 
satisfy  the  incumbrance  shall  be  deposited  in  their  joint 
names  until  the  charge  shall  have  been  paid  off. 

Apportion-  Here  it  may  be  mentioned  that  when  a  part  of  lands 

tex"and  tithe  rated  or  charged  together  for  the  purposes  of  land  tax 
rent-charge,  qj.  tithe  rent-charge  is  sold,  the  tax  or  rent-charge  may 
be  apportioned  {q)  :  but  as  land  tax  and  tithe  rent- 
charge  are  not  incumbrances  (r),  it  does  not  appear  that 
it  is  the  vendor's  duty  to  procure  this  to  be  done ;  the 
purchaser  must  see  to  it  himself  after  comj)letion  (s). 
So  also  the  purchaser  must  see  for  himself  after  com- 

(0)  Re  Bcttcsworth  and  Richer,  sidered  that  these  are  necessary, 

37  Ch.  D.  535.  except  where  the  vendor  repre- 

(»)  See  Stock  v.  Meakin,  1900,  sents  in  the  particulars  or  agree- 

1  Ch.  683 ;  above,  p.  455.  ^ent  for  sale  that  the  lots  sold 

,,_,  ,,        ,r,    n>         TTT  are    each    subject    to    particular 

{q)    See    stats.    4  2    Geo.  _  III.  ^^^^  y^  -^  ^^  ^^^^^^^ 

c.  1 16,  s.  35,  as  to  land  tax  ;  ok  6  ^^^  ^J^  4^  ^^^  ^^^^^  rent-charge. 

Vict   c.  54   8.  14  ;  23  &  24  Vict.  j^   ^^.^             ^^  ^,^^^^     -^  fj^^ 

c     93,  8.    11,   as  to   tithe   rent-  absence  of  stipulation  to  the  con- 

charge.  trary,    be   bound    to    procure  a 

{r)  Above,  p.  141.  legal  apportionment,  if  the  whole 

(s)  See  Re  Ebsu-orth  and  Tidy,  of  the  lots  were  rated  or  charged 

42  Ch.  D.  23.     If  this  were  not  together  for  these  purposes.     See 

60,  special  stipulations  would  be  1    Davidson,    Prec.    Conv.    616, 

required  on  every  sale  of  free-  622,  689,  4th  ed. ;  1  Key  &  Elph. 

holds  in  lots  :  but  it  is  not  con-  Prec.  Conv.  294,  7th  ed. 
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pletion  that  the  property  sold  is  separately  rated  for  the 
purposes  of  imperial  or  local  taxation.     But  when  the 
land   sold  is    subject   to   some    incumbrance   charged 
thereon  and  on  other  lands  as  well,    such   as  a  rent  Sale  of  land 
reserved  out  of  the  entirety  of  leaseholds  sold  in  lots  or  subject  to  a 

.        .  PIT  ''^^^  attaching 

a  rent- charge  issuing  out  of  the  land  sold  and  other  thereon  and 

land,  the  charge  is  of  course,  in  the  absence  of  stipulation  °^  °^^^^  ^^^^' 
to  the  contrary,  an  objection  to  the  title  (f)  ;  and  if  the 
vendor  should  have  sold  the  land  as  being  subject  only 
to  a  part,  proportionate  to  its  value,  of  the  rent  or  other 
charge,  he  must  procure  the  same  to  be  legally  appor- 
tioned (ii),  or  he  cannot  enforce  the  contract.  In  such 
cases,  therefore,  as  a  legal  apportionment  cannot 
generally  be  made  by  consent  of  the  vendor  and 
purchaser  alone,  it  is  usual  for  the  vendor  to  make 
special  stipulations  exonerating  him  from  the  obligation 
of  procuring  a  legal  apportionment  and  providing  for 
the  incidence  of  the  charge  as  between  the  parties  to  the 
sale  {x) .  Where  the  reversion  of  part  of  lands  let  on  Sale  of  rever- 
lease   at   one   entire   rent   is   sold,   the  vendor  should  foJi  of  pajt  of 

'  _  land  let  at  one 

stipulate  that  the  purchaser  will  be  entitled  to  a  certain  rent. 

yearly  rent  (stating  the  amount)  as  an  apportioned  part 
of  the  entire  rent,  and  that  the  consent  of  the  tenant  to 
this  apportionment  (y)  shall  not  be  required  (;:) .  If  the 
vendor  should  represent  that  the  land  sold  were  let  at 
the  rent  stated,  without  mentioning  that  this  was  only 
an  estimated  part  of  a  larger  rent  intended  to  be 
apportioned,  he  would  be  bound  to  procure  a  legal 
apportionment  of  the  rent ;  and  further,  if  in  such  case 
the  land  were  sold  with  the  benefit  of  a  condition  of  re- 
entry on  breach  of  covenant,  and  this  condition  would 


{t)  Above,  pp.    133,   141,    142,  n.  {d),   322  sq.,  7th  ed.  ;  above, 

360—362.  p.  362. 

(m)  Above,  pp.  3G2,  380,  n.(o).  ,,a        u  ooa  x 

(V)  See  1  Dart,  V.  &  P.  147  ;  ^^^  ^^^  ^^o^^'  P'  ^^^'  °-  ^«)- 

1    Davidson,    Prec.     Conv.    544,  (z)   1    Dart,   V.    &    P.    147  ;    1 

684  .sq.,  699  sq.,  4th  ed.  ;   1  Key  Davidson,  Prec.  Conv.  546,  547, 

&   Elph.    Prec.    Conv.    274   and  4th  ed. 
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be  destroyed  by  severance  of  the  reversion  (a) ,  he  would 
not  be  enabled  to  enforce  the  contract  for  sale  (h) . 


Purchaser's 
liabilit}'  to 
pay  iuterest. 


Under  an 
open  contract. 


The  rules  respecting  the  purchaser's  liability  to  pay 
iuterest  on  the  unpaid  jiurchase  money  have  been 
already  stated.  As  we  have  seen  (r),  this  obligation 
arises  either  by  implication  of  law  or  express  stipula- 
tion at  the  time  when  the  purchaser  acquires  the 
right  to  enter  into  possession  or  receipt  of  the  rents  and 
profits  of  the  property  sold ;  the  principle  being  that 
enjoyment  of  the  fruits  of  the  contract  by  the  purchaser 
ought  only  to  be  had  on  condition  of  payment  of  the 
price,  and  that  if  payment  be  deferred,  interest  should 
be  chargeable  {(/).  In  this  respect  the  provisions 
implied  by  law  in  an  open  contract  are  far  more 
equitable  than  those  of  the  usual  express  stipulation 
made  on  London  sales  by  auction,  which  is  grossly 
unfair  to  purchasers  and  frequently  works  great  hard- 
ship {(').  Thus,  under  an  open  contract,  where  the 
vendor  is  in  possession,  the  purchaser  is  only  liable  to 
pay  interest,  if  there  be  delay  in  completion,  from  the 
time  when  he  may  safely  take  possession,  that  is,  when 
a  good  title  has  been  shown  ( /')  ;  and  this  is  the  case, 
although  a  day  be  fixed  for  completion,  and  owing  to 
delay  attributable  to  the  state  of  the  title,  or  other- 
wise to  the  vendor,  a  good  title  is  not  shown  until 
after  that  day  (g).  And  if  the  purchaser  be  in 
possession  at  the  time  of  the  contract  for  sale,  or 
actually  enter  into  possession  afterwards,  but  before 
completion,  or  if  the  property  sold  be  of  such  a  nature 
that  the  enjoyment  thereof  necessarily  runs  from  the 


(a)  Above,  p.  381. 

(b)  See  Walter  v.  Maunde,  1  J. 
&  W.  181. 

(f)  Above,  pp.  41,  49,  56,  449, 
[d)  Above,  p.  42,  n.  (o). 
{e)  See  above,  pp.  56,  57,  63, 
andn.  [d),  73. 


(/)  Above,  pp.  22,  37,  41. 

((/)  Jones  V.  Mudd,  4  Russ.  118  ; 
above,  p.  50  ;  Re  Hiyhett  and 
Bird's  Contract,  1902,  2  Ch.  214, 
217  (which  appears  to  be  quite 
right  in  this  respect :  see  above, 
p.  354). 
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time  of  sale,  as  in  the  case  of  a  remainder  expectant  on 
a  life  estate  returning  no  rent  {/i),  then  interest  is  pay- 
able from  the  time  when  actual  possession  or  enjoyment 
by  the  purchaser  as  such  so  commenced,  that  is,  from 
the  date  of  the  contract  for  sale  or  actual  entry  into 
possession  (/).  Then  under  an  open  contract,  if  there 
be  delay  in  completion  which  is  attributable  to  the 
vendor,  the  purchaser  may,  by  appropriating  his  money 
to  the  purchase  and  giving  to  the  vendor  notice  of  such 
appropriation,  relieve  himself  of  the  liability  to  pay  any 
greater  interest  thereon  than  such,  if  any,  as  is  allowed 
upon  such  appropriation.  Though  he  cannot  escape  his 
regular  liability  to  pay  interest  by  making  such  appro- 
priation, if  there  be  delay  in  completion  which  is 
attributable  to  himself  (/•) .  But  under  the  usual  stipu-  Under  the 
lation  for  papnent  of  interest  in  case  the  contract  us^alon"^ 
shall  not  be  completed  on  the  appointed  day  from  any  London  sales, 
cause  whatever,  or  from  any  cause  whatever  other  than 
the  wilful  default  of  the  vendor  (/),  the  purchaser  must 
pay  interest  at  the  rate  agreed  upon  (though  far  exceeding 
the  return  derived  from  the  rents  and  profits) ,  if  there  be 
delay  in  completion  arising  from  the  state  of  the  title, 
a  cause  which  would  otherwise  be  attributable  to  the 
vendor  (m).  And  the  pui'chaser  cannot,  according  to 
the  better  opinion,  divest  himself  of  this  liability  by 
appropriating  his  money  to  the  purchase  (n).  The 
ground  on  which  the  law  has  been  so  established  is  that 
the  purchaser  having  chosen  to  enter  into  such  a  stringent 
agreement  must  abide  by  its  terms,  and  that  owing  to 
the  difficulties  attendant  on  making  out  a  title  to  land, 
delays   so   caused   cannot  be  ascribed  to  the  vendor's 


(h)  Above,  pp.  382,  383,  507-  {m)    Shcrwhi    v.    Shikspear,    5 

(i)    Expte.  Marming,   2  P.   "W.  De  G.  M.  &  G-.  517  ;    WiUiams  v. 

410  ;    Fluchjer  v.  Cocker,  12  Ves.  Glmton,  L.    R.    1   Ch.    200  ;    Re 

25;    A.-G.    V.    Chri-itchurch ,   13  Mai/or  of  London  and  Tubbs,  1894, 

Sim.  214  ;  2  Dart,  V.  &  P.  711.  2    Ch.    524;    Bennett    v.    Stone, 

{k)  Above,  p.  42.  1903,  1  Ch.  509,  516,  520,  525. 

[I)  Above,  pp.  56,  57.  [n)  Above,  p.  57. 
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Contract  to 
pay  interest 
except  on 
vendor's  wil- 
ful default. 


■wilful  default.     Wliere  the  contract  is  to  pay  interest, 
if  from  any  cause  whatever  the  contract  be  not  com- 
pleted on  the  appointed  day,  it  is  considered  that  the 
purchaser   cannot    escape    the    express    obligation    so 
undertaken  unless  the  delay  be  caused  by  the  vendor's 
vexatious  conduct,  dealing  in  bad  faith,  or  gross  negli- 
gence (o).     Where   the   purchaser  has   agreed  to  pay 
interest  if  completion  be  delayed  from  any  cause  what- 
ever other  than  the  vendor's  wilful  default,  he  must 
show    that    the   vendor   has    committed    some    wilful 
default  within  the  meaning  of  the  clause,  and   must 
further   prove    that    such    default    was    the    effective 
cause  of  the  delay  {})).     As  we  have  seen  {q),  the  late 
Lord  Bowen  remarked  upon  the  futility  of  attempting 
to  formulate  an  exact  definition  of  wilful  default  which 
would   cover   all   cases,   whilst   at  the   same   time   he 
ascribed  to  each  of  these  words  a  particular  meaning. 
And  his  explanation  of  this  term  has  been  religiously 
adopted  in  subsequent  cases,  but  has  hardly  proved  a 
satisfactory   guide.     The   particular   acts  or  omissions 
which  have  been  held  to  fall   within  or  without  the 
expression  "wilful  default"  have  been  already  stated  (r) ; 
and  as  we  have  seen,  in  the  last  of  these  cases  four 
judges   were    divided    equally   in    opinion    upon    the 
question,  whether  it  is  wilful  default  for  a  vendor  to 
insist  mistakenly,  but  in  apparent  honesty,  upon  an 
unreasonable  contention  with  respect  to  the  form  of  the 
conveyance  (.s).     The  further  point  above   alluded  to. 


(o)  Above,  p.  57. 

{p)  See  Re  Mayor  of  London 
and  Tuhhs'  Contract,  1894,  2  Ch. 
524  ;  Bennett  v.  Stone,  1903,  1  Ch. 
509. 

(^)  Above,  p.  57,  and  n.  [i). 

(r)  Above,  p.  57,  n.  (»). 

(s)  Bennett  v.  Stone,  1902,  1  Ch. 
226,  1903,  1  Ch.  509.  The  pur- 
chaser was  by  the  contract  en- 
titled to   the   benefit   of  certain 


covenants  entered  into  with  the 
vendors  by  a  third  party.  The 
purchaser  required  that  the 
benefit  of  these  covenants  should 
be  expressly  conveyed  to  him. 
The  vendors  would  only  agree  to 
this  with  the  addition  of  the 
words  "so  far  as  they  are  now 
at  law  or  in  equity  entitled  to 
assign  the  benefit  of  these  cove- 
nants without  thereby  warrant- 
ing that  such  covenants  are  now 
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that  the  purchaser  must  prove  that  the  vendor's  wilful 
default  (where  it  exists)  is  the  effective  cause  of  the 
delay,  is  illustrated  by  the  cases  of  Re  Mayor  of  London 
and  Tuhhii'  Contract  and  Bennett  v.  Stone  already  cited  [t) . 
In  the  first  of  these,  it  was  considered  by  the  whole 
Court  that,  even  if  there  were  wilful  default  by  the 
vendor — as  to  which  they  differed  in  opinion — the 
purchaser  could  not  escape  liability  to  pay  interest,  if 
the  delay  were  in  truth  caused  by  his  own  conduct  in 
making  voluntary  requisitions  and  his  inability  to  find 
the  purchase  money.  And  in  the  latter  case,  three 
judges  out  of  four  held  that,  if  the  vendor  were  in 
wilful  default,  yet  the  purchaser  was  not  on  that 
account  released  from  his  obligation  to  pay  interest, 
where  the  real  cause  of  the  delay  was  his  own  inability 
to  provide  the  purchase  money.  Where  a  purchaser  To  pay  except 
had  agreed  to  pay  interest  if  from  any  cause  whatever  ^gf^ult  ^  ^ 
other  than  "  the  default  "  of  the  vendor  the  sale  were 
not  completed  on  the  day  fixed,  and  completion  was 
delayed  on  account  of  an  objection  to  the  title,  which 
was  not  obviously  apparent  on  the  face  of  the  title 
deeds  and  was  not  known  to  the  vendor  at  the  time  of 
sale.  Lord  Bowen's  explanation  of  the  meaning  of 
default  {ii)  was  adopted,  and  it  was  held  that  the  pur- 
chaser was  not  excused  from  paying  interest,  for  the 
vendor  had  not  failed  to  do  something  which  he  ought 
reasonably  to  have  done  (^).  Where  the  contract  is  Purchaser  in 
that  if  completion  be  delayed  from  any  cause  whatever  fn^rest*^^^^ 
"  the  purchaser  in  default  "  shall  pay  interest,  he  is  not 
obliged  to  pay  interest  if  there  be  delay  arising  from 
the  state  of  the  title  or  otherwise  attributable  to  the 
vendor  {y) . 


enforceable    by    their    assigns."  tract,   1898,    1    Ch.    433,    2    Ch. 

See  above,  pp.  569,  576.  211. 

it)  Above,  pp.  57,  n.  (t),  632.  (ij)    Bouiing    v.    Henderson,    1 

\u)  Above,  p.  57,  n.  (i).  De    G.    &   Sm.    689  ;    Jvms    v. 

[x]  Re  Woods  and  Lewises  Con-  Gardiner,  1902,  1  Ch.  191. 


634  OF  THE  COMPLETION  OF  THE  CONTRACT.      . 

Items  charge-       The  various  items  which  may  be  charged  in  account 

or^for^'endor  ''^f?^iiist  or  ill  favour  of  !i  vendor  remaining  in  possession 
after  the  time  when  interest  on  the  purchase  money  has 
become  payable,  have  been  stated  in  the  preceding 
cliapter  (:;)  ;  where  wo  have  also  explained  what  claims 

Deterioration    may  be  made  against  the  vendor  for  deterioration  of 

perty!  ^™'       ^^^  property  sold  {a) . 

Compensation       The  only  case  in  which  the  adjustment  of  a  claim  for 

for  errors  of  i  •        •  j    t  •  r  j.i  j.        i. 

description.  Compensation  is  an  act  done  m  pursuance  ot  tne  contract 
for  sale  is  where  an  express  agreement  to  make  or  allow 
compensation  for  errors  of  description  forms  part  of  that 
contract  {h) .  In  all  other  cases  a  party  claiming  com- 
pensation is  really  seeking,  not  to  carry  out  the  contract 
as  it  stands,  but  to  enforce  its  performance  with  a 
variation.  It  will  be  convenient,  however,  to  treat  in 
this  place  of  these  cases  as  well  ;  since  any  claim  for 
compensation  will  usually  be  allowed  and  adjusted 
before  completion  and  without  litigation,  if  the  claimant 
can  establish  a  clear  right  to  enforce  specific  performance 
of  the  contract  with  compensation.  And  in  all  cases  of 
innocent  misdescription  it  is  essential  that  the  claim  for 
compensation  should  be  made  before  completion,  if  the 
contract  contain  no  express  agreement  to  make  com- 
pensation ;  for,  except  in  the  case  of  such  an  express 
agreement,  the  claim  cannot  afterwards  be  enforced  (<?). 

Claims  to  The  position  of  the  parties  to  an  open  contract  with 

unXTn^op^n  respcct  to  claims  for  compensation  has  been  already 
contract.  indicated  (d) .     Any  misdescription  of  the  property  sold 

must  result  in  a  breach  of  the  contract  at  law ;  for  in 
such  case  the  vendor  cannot  discharge  his  obligation  of 
producing  a  property  corresponding  with  that  which  he 
has  purported  to  sell  {d) ;  and  he  is  bound  at  law  to 


(«•)  Above,  pp.  449,  451—457.      (*)  Aboye,  p.  55. 

^  '  >  i'f         >  ^^^   Above,  pp.  55,  540. 

(«)  Above,  pp.  446—449.         l^)   Above,  p.  36. 
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produce  a  property  answering  exactly  to  tliat  described 
in  the  contract,  no  difference  between  substantial  and 
insubstantial  errors  being  admitted  (e).  But  in  equity 
it  is  held  that,  where  there  is  an  insubstantial  error 
innocently  made  in  the  descri2:)tion  of  the  property  sold, 
the  vendor  may  nevertheless  enforce  the  specific  per- 
formance of  the  contract,  giving  compensation  for  the 
deficiency  ; '  and  this  is  the  case  whether  the  deficiency 
be  of  acreage  or  quantity,  or  be  of  right,  as  in  the  case 
of  a  quit  rent  not  mentioned  in  the  particulars,  or  where 
a  very  small  part  of  a  property  described  as  freehold  is 
copyhold  or  leasehold  (/).  This  relief,  however,  will 
only  be  afforded  in  the  case  of  an  error  made  in  entire 
innocence  and  good  faith.  It  will  be  refused  if  the 
misdescription  amount  to  a  wrongful  misrepresenta- 
tion (g).  And  if  the  mistake  occurred  in  any  point 
really  material  to  the  enjoyment  promised  by  the 
descriiDtion  in  the  contract,  the  vendor  cannot  oblige  the 
purchaser  to  perform  the  contract,  whether  the  mis- 
description were  innocently  made  or  not,  and  whether 
it  related  to  the  quantity  or  situation  of  the  land  sold, 
or  to  the  vendor's  tenure,  estate  or  right  (//) .  As  we 
have  seen  (i),  compensation  is  not  payable  for  patent 
defects — those  which  are  discoverable  by  an  inspection 
of  the  property  sold — but  may  well  be  claimed  for 
defects  which  are  latent ;  and  will  not  be  allowed  for 

(e)    See  Mortlock  v.   Biilkr,   10  31   ;    Re  Tcrrij  and  White's  Con- 
Yea.   292,  305  ;  Kalsei/  v.  Grant,  tract,  32  Ch.  D.  14,  29. 
13  Ves.  73,  77  ;    Clennont  v.  2'as-  {/i)    See    Drewe    v.    Hanson,    6 
hurgh,    1  J.    &  W.   112,    120  ;    2  Ves.   675,  679;  Hahey  v.  Grant 
Dart,  V.  &  P.  1083,  1084.  13   Ves.    73,    78,    79   ;    Binks   v 

(/)   Cnlcrnft  v.  Roebuck,  1  Ves.  Rokebij,     2    Swanst.     222,     225 

jun.    221  ;    Hahey  v.    Grant,    13  Peers  v.  Lambert,   7   Beav.    546 

Ves.    73  ;     Esdaile  v.  Stephenson,  Fry,  Sp.  Perf.  548 — 557,  3rd  ed. 

1   S.   &  S.  122  ;   Scott  v.  Hanson,  Re  Arnold,  14  Ch.  D.  270;  Jacobs 

1  R.  &  M.  128  ;  Kmy  v.  Wilson,  v.  Revell,  1900,  2  Ch.  858  ;  Re 
6  Beav.  124;  Rouell  v.  Elliot,  Packett  and  Smith's  Contract, \2Q2, 
L.  R.  10  Ch.  424  ;  above,  p.  141.  2  Ch.  258.      (In  the  last  three 

{g)   Clermont  v.  Tasbnrgh,  1  J.  cases  there  was  a  condition  ex- 

&  AV.  1 12,  120  ;  Price  v.  31acaulaif,  eluding  compensation.) 

2  De  G.  M.  &  G.  339  ;  Mmmock  («)  Above,  pp.  640,  5H  ;  Dyer 
V.  Hallett,  L.   R.   2  Ch.   21,   28,  v.  Hargrave,  10  Ves.  505. 
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defects,  of  whieli  the  purchaser  had  notice  when  he 
bought.  It  is  thought  that  the  doctrine  enabling  the 
vendor  to  enforce  specific  performance  with  compensation 
is  only  applicable  whore  there  is  a  doficicncij  in  the 
property  oli'ered  in  fulfilment  of  the  contract  as  com- 
pared with  that  described  therein  ;  and  does  not  permit 
a  vendor  to  enforce  specific  performance  with  compensa- 
tion in  his  own  favour.  Thus,  if  a  man  sell  for  a 
particular  price  "my  house  and  lands  called  Broadlands, 
containing  100  acres,"  and  Broadlands  contain  a  little 
less  than  that  quantity,  he  may  enforce  specific  per- 
formance with  compensation  :  but  if  Broadlands  contain 
rather  more  than  100  acres,  it  is  thought  that  the  vendor 
cannot  oblige  the  purchaser  to  j^erform  the  contract 
specifically  on  payment  of  a  proportionately  increased 
price  (/.).  But  where  a  vendor  makes  inadvertently 
and  in  good  faith  a  serious  error  to  his  own  disadvantage 
in  the  description  of  the  property  sold  or  the  price  to  be 
paid  for  it,  the  Court  will  not  compel  him  to  perform 
the  contract  specifically  at  suit  of  the  purchaser;  but  will 
leave  the  latter  to  his  remedy  at  law,  unless  he  elect  to 
take  without  compensation  what  the  vendor  really 
intended  to  sell  or  to  pay  the  price  the  vendor  meant  to 
ask.  The  Court  will  not,  however,  rescind  the  contract 
at  the  vendor's  instance  in  such  a  case  (/). 

The  pur-'  So  far  we  have  dealt  with  the  vendor's  case.     The 

to'^^pecifi"^^*  purchaser  under  an  open   contract   containing  a  mis- 
performance     description    of    the    property    sold    is    in    a  difPerent 
pensation.        position.      For  the   rule  is   that   the   vendor,   having 
represented  himself  to  be  the  owner  of  or  to  be  entitled 


(/i)  See  j?/rms«' V.  ^rtcZ:,  6  Hare,  448  ;    Leslie  v.  Tompson,  9  Hare, 

443,  447,  448  ;  2  Dart,  V.   &  P.  268;  Alvmley  v.  Kinnaird,  2Mac. 

729.  &  G.   1,  7  ;  ScoU  v.  Littledale,  8 

(/)  See  Neap  v.  Abhott,  C.  P.  E.   &  B.   815;    Webster  v.   Cecil, 

Coop.  (1837-8),  333  ;  Helsham  v.  30   Beav.   62  ;  North  v.  Percival, 

Langley,  1  Y.   &  C.   C.   C.   175  ;  1898,  2  Ch.  128  ;  2  Dart,  V.  &  P. 

Manser  v.  Back,  6  Hare,  443,  447,  729. 
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to  sell  a  particular  property,  is  estopped  from  showing 
in  avoidance  of  the  contract  that  he  has  the  right  to 
convey  a  part  only  and  not  the  whole  of  what  he  pur- 
ported to  sell  {)>i).  The  purchaser  therefore  is,  as  a 
rule,  entitled,  if  it  turn  out  that  there  is  a  mere 
deficiency,  whether  of  area,  estate  or  right,  and  whether 
substantial  or  not,  between  the  property  described  in 
the  contract  and  that  offered  in  fulfilment  thereof,  to 
enforce  the  specific  performance  of  the  contract,  taking- 
such  interest  in  the  property  sold  as  the  vendor  has  and 
receiving  compensation  for  the  deficiency.  For  example, 
where  a  vendor  described  the  land  sold  as  containing  a 
much  greater  quantity  than  its  actual  area  (;/),  where 
a  vendor  could  make  no  title  to  a  considerable  part  of 
the  land  sold  (o) ,  and  where  a  vendor  who  purported  to 
sell  the  fee  simple  of  certain  land  was  entitled  as  tenant 
for  life  {p),  tenant  in  remainder  subject  to  a  life 
estate  {q),  tenant  j^ur  autre  vie  (r),  or  to  an  imdivided 
moiety  only  (s) ,  he  was  obliged  at  the  purchaser's  suit 
to  convey  what  estate  he  had  and  to  allow  compensation 
for  the  deficiency.  The  exceptions  to  this  rule  appear 
to  be  the  following : — The  Court  will  not  enforce 
specific  performance  with  compensation  at  the  pur- 
chaser's suit,  where  such  an  order  would  be  prejudicial 
to  the  rights  or  interests  of  third  parties  (/) ;  or  where 
the  only  property  which  the  vendor  can  convey  is  an 
entirely  different  kind  of   thing   from  that  described 

{»i)  Mortlock  -v.  Buller,  10  Ves.  {p)    Cleaton   v.  Gower,  Finch, 

292,    315  ;     Castle   v.    Wilkinson,  164. 

L.  R.   5  Ch.  534,  536  ;  Rudd  v.  {q)   Bolingbroke's   case,    1    Sch. 

Lascelles,  1900,  1  Ch.  815,  818.  &  Lef.    19,  n.,  cited  2  Ph.  605  ; 

,  \     TT-n          T>     7  J        T7    -17  Niithorpey.  Bolqate,  1  Coll.  203; 

Jn)    mil  J     Bucklnj     17   Ves.  j^,,j^J^^  (jox,  4  Ch!  D.  464. 

f^^  II  T     t   ''?i!         '7^^^'°  (r)  Barnes   v.    Wood,   L.   R.    8 

held  that,  where  the  contents  or       -p^  '.(, ,  ' 

any  land  sold  are  stated  in  the  I/,  ^  ^_  ^^  l.  R.    18 

description    thereof,  it    mu.t    be       Eq.    683  f  if.;TO./ts    v.   Eigby,    9 

taken   that  the  price  was  nxed       Ch   D    180 


■with  reference  thereto. 

(o)    Western  v.  Russet 
B.  187,  192.  WiUmolt  v.  Barber,  15  Ch.  D.  96 


{t)   Thomas  v.  Bering,   1    Keen, 
(o)    Western  v.  Russell,  3  V.   &       729,   6  L.  J.   (N.   S.)   Ch.  267  ; 
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in  the  contract  and  the  difference  is  incapable  of 
estimation  at  a  money  value,  as  wliere  land  sold  as 
unincumbered  freehold  is  subject  to  restrictive  coven- 
ants {ii)  ;  or  where  the  vendor  has  innocently  made  a 
serious  error  of  description  to  his  own  disadvantage  and 
itw'ould  be  a  great  hardship  to  enforce  specific  perform- 
ance with  compensation  against  him  {x).  And  where 
there  has  been  a  mistake  in  the  description  of  land 
put  up  for  sale  by  auction,  and  tlie  mistake  has  been 
corrected  orallj^  by  the  auctioneer  immediately  before 
the  sale,  the  purchaser  cannot  enforce  specific  perform- 
ance with  compensation,  notwithstanding  that  he  did 
not  hear  the  correction  (//).  Besides  this,  it  appears 
that  where  the  purchaser  bought  with  notice  of  the 
vendor's  defect  of  title,  he  cannot  enforce  specific 
performance  with  compensation  for  the  defect :  except 
where  the  contract  contained  an  express  agreement  that 
the  vendor  should  show  a  good  title  or  otherwise  remove 
the  defect  (;:).  It  is  thought  that  if  the  contract  for 
sale  contain  no  stipulation  at  all  respecting  compensa- 
tion for  errors  of  description,  but  include  the  usual 
clause  empowering  the  vendor  to  rescind  in  case  of 
the  purchaser's  insistence  on  an  unwelcome  requisi- 
tion {(f),  the  vendor  is  at  liberty  to  rescind  the  contract 
imder  this  clause  rather  than  comply  with  a  requisition 
for  compensation  on  account  of  a  serious  error  of 
description  innocently  made  to  his  own  disadvantage  {h) . 

{21)   Rndd  V.  Lascelks,   1900,   1       -wittout  compensation  :    see  the 
Ch.  815;  Fry,  Sp.  Perf.  §  1276,       case  last  cited. 

p.571,3rded.,p.544,4tlie(i. ;  and  ,>    .i,                 ^oA       n    n 

*   1,  1                 aid    ail    r,o  (~)  Above,    p.    1G4       Cfist/e  V. 

CI.  below,  pp.  640,  641,  643.  ttt  u  ■           t    tj    s  m,    co<     t? 

,  .    r.     7             T         J  ...  TD  Wilkinson,  L/.  It.  0  On.  534  :  Iry, 

(.r)  Durham  ^.L(gard,6^^Q^y!.  g      p^^.^   ',  ^^.j         .gg    3rd  ed 

611  ;  Ihuld  V.  Lascelles   ubi  sup.  /542, 4th  ed."  Distingui'sh  Barl^ 
(u)  Manser   v.    Jiac/i,    6    Hare,  /^       ,  i^u  t\   in         *.v,  j 

AA^     Ty     TT  J  y.' i«-     »    /-f  V.  60.*;,  4Ln.  1).464,  ontheerrouud 

443  ;  Jiv  Hare  and  O  More  s  Von-  i.\.  ^  l\.        tv,  a  1 

'      ,r,/^i       1     /"(I.      no         X.  that  there  the  vendor  expressly 
tract,     1901,     1    Ch.     93,    where  1*14.  i  J 

,,       '  '  i.       i  i  undertook  to  procure  an  assurance 

there  was  an  express  contract  to  ^    „    n  '■     ,• 

,  f.  rri  irom  all  necessary  parties, 

make  compensation.       ihe  pur-  •'  -^ 

chaser  is,  however,  in  such  case  («)  Above,  pp.  54,  147—150. 

entitled  to  rescind  the  contract,  [b)  Fry,  Sp.  Perf.  J  1269,  p.  569, 

if  he  be  unwilling  to  complete  3rd  ed.,  p.  541,  4th  ed.  ;  and  see 
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mere  lands  are  sold  under  a  stipulation  that  errors  Condition 
ot  description  shall  not  annul  the  sale,  but  no  compen-  --/'"^ingany 
sation  shall  be  allowed  therefor  (.),  the  contract  is  not  V^n^ 
broken  at  law  by  any  small  discrepancy  between   the  dlTcripln 
property    sold    and   that  ofPered   in  fulfilment    of   the 
contract  (d)  ;  and  the  vendor  may  enforce  specific  per- 
formance of  the  contract  without  compensation,  notwith- 
standing any  such  discrepancy.     But  it  is  held  that   as 
regards  the  enforcement  of  the  contract  at  the  vendor's 
suit,  whether  in  equity  specifically  or  at  law,  such  a  stipu- 
lation only  covers  small  errors  of  description,  and  does 
not  oblige  the  purchaser  to  accept  a  property  which  is 
substantially   different   from    that   which    the    vendor 
purported  to  sell(.).     The  better  opinion  is,  however 
that  the  purchaser  is  precluded  by  such  a  stipulation 
Irom   requiring  specific   performance    of    the    contract 
with  compensation  (./'),  whether  the  error  of  description 
were  small  ^or  great  (g).     If  tlie  contract  contain  this 
stipulation    and    also    the    usual    clause    enabling   the 
vendor  to  rescind  (Z^,   and  the   purchaser  claim    com- 
pensation  for  a   misdescription,   made   innocently  but 
involving    a    considerable    error    to   the    vendor's   dis- 
advantage, the  vendor  wiU  be  entitled  to  exercise  the 
right  of  rescission  so  reserved  to  him  (/). 

Where  it   is  a  term  of  the  contract  that  errors  of  Condition 
description  shall  not  annul  the  sale,  but  compensation  ^"°--^ 
shall  be  made  or  allowed  therefor  (X-),  the  contract  is  ^Z' 
enforceable  by  the  vendor  with  compensation  either  at  ^■''u'''^' 
law  or  specifically  in   equity,  even  though  there  be  a  " 
considerable  discrepancy  in  quantity  or  estate  between 

(c)  Above,'  pp.  55,  61  ^{l    ^^®     ^^^^^    cited     above, 

(d)  Nicoll  V.  Chambers,  11  C.  B         ^'       '  "'  ^"^• 

996.  (h)  Above,  pp.  54,  147—150 

Jo\  i"'f  T-,f'''f'i^°^',  2  Cb-       .    ^''  ^'  ^"-'-^  "^'^  ^hile^s  Con. 
8o8  ,  Ee  Puckctt  and  Smith's  Con-       tract,  32  Ch.  D    14 
tract,  1902,  2  Ch.  258.  (^.^  ^^^^^^  ^   ^^ 
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Jie  Fiuvcett 
and  Holmes. 


The  rule  in 
Flight  V. 
Booth. 


the  proi)erty  sold  and  that  offered  to  be  conveyed, 
provided  that  this  be  not  something  substantially 
different  in  kind  from  what  was  described  in  the  con- 
tract (/).  Thus,  where  property  sold  as  "a  messuage 
situate  in  T.  Street,  with  the  builder's  yard,  stables  and 
premises,  as  lately  in  the  occupation  of  F.,  and  contain- 
ing 1,372  square  yards"  really  comprised  1,033  only, 
but  otherwise  answered  the  description,  it  was  held  that 
the  vendor  was  entitled  to  enforce  specific  performance 
with  compensation  {))/).  And  where  the  stipulation  is 
that  compensation  for  errors  of  description  shall  be 
allowed  on  either  side,  the  vendor  is  entitled  at  law 
to  claim  compensation  for  an  error  innocently  made  to 
his  own  disadvantage  («) .  It  is  thought,  however,  that 
as  regards  the  specific  performance  of  the  contract,  the 
vendor  could  only  enforce  this  with  compensation  in 
his  own  f avoui'  in  the  case  of  small  errors  and  could  not 
oblige  the  purchaser  to  take  a  property  misdescribed  by 
the  vendor's  own  fault  at  a  substantial  increase  on  the 
price  agreed  upon  (o) .  But  it  is  considered  that  the  pur- 
chaser could  not  in  such  case  insist  on  specific  perform- 
ance by  the  vendor  without  allowing  him  compensation 
according  to  the  agreement  (p).  It  is  established  that, 
under  a  contract  containing  an  agreement  to  give  com- 
pensation for  errors  of  description,  the  purchaser  is  not 
bound,  either  at  law  or  in  equity,  to  accept  in  fulfilment 
of  the  contract  a  substantially  different  sort  of  property 
from  what  he  agreed  to  buy ;  the  rule  being  that  the 
agreement  in  question  has  no  application  if  there  be  a 
misdescription  which,  "  although  not  proceeding  from 
fraud,  is  in  a  material  and  substantial  point,  so  far 
affecting  the  subject-matter  of  the  contract  that  it  may 


(/)  Price  V.  Macaulay,  2  De  G. 
M.  &  G.  339  ;  Re  Faivcett  and 
Holmes,  42  Ch.  D.  150  ;  Re  Brewer 
and  Hankins,  80  L.  T.  127. 

(>n)  Re  Faivcett  and  Holmes, 
ubi  sup. 


(«)  Leslie  V.  Tompson,  9  Hare, 
268 ;  cf .  above,  p.  636. 

(o)  See  2  Dart,  V.  &  P.  729, 
730  ;  Price  v.  North,  2  Y.  &  C. 
620,  626. 

{p)  2  Dart,  V.  &  P.  730. 
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reasonably  be  supposed  that,  but  for  such  misdescrip- 
tion, the  purchaser  might  never  have  entered  into  in 
the  contract  at  all"  (y).  Thus,  where  leaseholds  were 
put  up  for  sale  as  being  subject  to  certain  particular 
restrictive  conditions,  and  under  an  agreement  provid- 
ing that  compensation  should  be  made  for  errors  of 
description,  and  the  restrictive  covenants  contained  in 
the  lease  were  of  a  more  onerous  nature  than  was  so 
represented,  it  was  held  that  the  purchaser  was  entitled 
to  rescind  the  contract  and  recover  his  deposit  (q).  The 
same  law  was  applied  where  an  essential  part  of  pro- 
perty described  as  held  for  a  term  of  twenty-three  years 
was  held  from  year  to  year  only  (r) ;  where  land  sold  as 
cop3"hold  turned  out  to  be  freehold  («)  ;  where  lands 
sold  as  leasehold  were  held  by  underlease  {f)  ;  and  where 
property  described  as  a  freehold  ground  rent  was  really 
a  sum  payable  yearly  under  a  covenant  and  not  rent 
reserved  on  a  demise  of  land  {i().  It  appears,  too,  that 
where  the  deficiency  is  incapable  of  estimation  at  a 
pecuniary  value,  the  condition  in  question  is  not  applic- 
able (.r).  And  it  is  not  applicable  where  the  misdescrip- 
tion amounts  to  a  wrongful  misrepresentation  ;  and  this 
is  the  case  although  the  error  might  well  be  the  subject 
of  compensation,  if  the  misrepresentation  had  been 
innocent  (y). 

In  the  cases  above  mentioned  (z),  where  it  was  held  Extent  of  the 

.,      ,      ,1  1     1  •  J.-  L  condition  for 

that   the   agreement   to    give    compensation   was    not  compensation, 

[q)  Flight    v.    Booth,    1    Bing.  C.    A.    39    Ch.    D.    110  ;   above, 

N.  C.  370.  pp.  81,  n.  [d),  351. 

(>•)  Dohell  V.  Hutchinson,    3  A.  («)  Evans    v.    Jiobins,    8    Jur. 

&  E.  355.  N.  S.  846 ;  see  above,  p.  377. 

(.«)  Ayles  V.  Cox,  16  Beav.  23.  (.r)  Brooke    v.    Roiuithivaite,     5 

\t)  Madehy  v.  Booth,  2  De  G.  Hare,   298;   lUdyway  v.  dray,   1 

&  Sm.  718.     This  case  was  ad-  Mac.  &  G.  109  ;   Fry,   Sp.  Perf. 

versely  criticised  by  Jessel,  M.R.,  560,  .561,   3rd  ed.,  634,  4th  ed. ; 

in  CambcrweU,   S;c.    Socy.   v.   Hoi-  cf.  above,  pp.  637,  638. 
loway,   13  Ch.  D.   754,   760;   but  {y)  Above,  p.  635,  and  n.  [y). 

its  authority  was  recognised   in  (z)  Above,  nn.   [q),  {r),  [s),  {l), 

Re  Bey f us  and  blasters''  Contract,  (n). 

w.  41 
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applicable  if  the  property  produced  were  an  entirely  dif- 
ferent thing-  from  that  sold,  it  will  be  observed  that  the 
difference  was  in  a  matter  of  riglit,  and  not  of  physical 
content.  In  all  those  cases  the  words  of  the  agreement 
were  large  enough  to  include  a  mere  deficiency  of  estate 
or  right.  The  common  form  of  this  condition  provides 
for  allowing-  compensation  if  any  error,  mis-statement 
or  omission,  be  discovered  in  the  particidars  of  sale  {a)  ; 
and  it  appears  that  these  words  are  applicable  (with  the 
limitations  above  mentioned)  to  an  error  or  mis-statement 
made  in  the  particulars  with  regard  to  a  matter  of  right 
as  well  as  of  physical  content  {b).  But  where  the  con- 
dition was  that  compensation  should  be  made  for  errors 
of  description  in  the  pyopcrtij,  it  was  held  that  this  was 
only  applicable  to  mistakes  in  describing  the  land  sold 
and  did  not  extend  to  defects  of  title,  as  where  land  sold 
Bebenham  v.     as  leasehold  is  held  by  underlease  (t') .     And  where  the 

Saivbridge.  .  "^  ^' 

condition  was  m  common  form,  and  some  property  not 
belonging  to  the  vendor  was  inadvertently  included  in 
the  particulars,  but  the  property  as  sold  was  conveyed 
to  the  purchaser  on  completion,  and  the  mistake  was  not 
discovered  until  afterwards,  it  was  held  that  the  con- 
dition was  not  applicable  to  a  defect  of  title  so  as  to 
enable  the  purchaser  to  recover  compensation  under  it 
after  completion  {d).  But  the  real  ground  of  this  decision 
was  that,  where  the  whole  of  that  which  was  sold  has 
been  actually  conveyed,  the  entii'e  contract  is  discharged, 
and,  in  the  absence  of  fraud,  no  compensation  is  after- 
wards recoverable  for  a  defect  of   title,  except   under 

{«)   1  Davidson,     Prec.     Conv.  fulfilment  of  the  contract.     The 

611,  n.,  4th  ed.  ;    1  Key  &  Elph.  vendor  had  formerly  owned  that 

Preo.  Conv.  251,  7th  ed.  land,    but    had    parted    with    it 

(A)  Thus,    in    Me   Faivcett    and  before    the    contract,    and     had 

Holmes    (above,  p.    640),    it   was  inadvertently    sold    by    the    old 

held  that  the  clause  of  compen-  description. 

sation   was   applicable   although  (c)  Re  Bii/fus  ami  Maalcru''  Con- 

the  fact  was  that  the  vendor  had  tract,    39    Ch.    D.     110;    above, 

no    title     to     the     land,    wliich  p.  641. 

formed    the    difference    between  {d)  Bchenham     v.      Saivbridge, 

that  sold    and    that    offered    in  1901,  2  Ch.  98. 
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covenants  for  title  (e).  And  there  appears  to  be  no 
doubt  that  if  in  that  case  the  mistake  had  been 
discovered  before  completion,  compensation  would  have 
been  payable  under  the  condition  (./'). 

With  respect  to  the  purchaser's  right  to  enforce  the  Purchaser's 
contract  with  compensation,  where  there  is  an  express  i"i>rl^*s  "nder 

'■  i  couQition  pro- 

agreement  to  make  compensation  for  errors  of  descrip-  vidiug  for 
tion,  regard  must  of  course  be  had  to  the  exact  terms  of  ^°^i^^°^^*^°°- 
the  agreement  in  each  particular  case :  but  the  right  so 
given  does  not  in  general  exclude,  or  add  or  subtract  any- 
thing to  or  from,  the  right  to  specific  performance  with 
compensation  which  the  purchaser  would  have  without 
it  {g).  His  right  in  this  respect  under  the  express 
contract  appears  therefore  to  be  generally  subject  to  the 
like  exceptions  as  the  right  given  to  him  by  the  rules  of 
equity  under  an  open  contract  (//).  But  it  has  been 
held  that  where  there  is  an  express  agreement  to  make 
compensation,  the  vendor  is  bound  to  allow  it,  notwith- 
standing that  the  purchaser  had  notice  of  the  mis- 
description for  which  it  is  claimed  (i).  And  it  seems 
that  where  compensation  is  provided  for  by  the  parties' 
express  contract,  the  Court  will  be  less  inclined  to  allow 
the  vendor  to  resist  specific  performance  with  compensa 
tion  on  the  ground  of  hardship  than  where  the  contract 
is  open  as  regards  compensation  for  misdescription  (/.•). 
And  as  we  have  seen  (/),  under  the  express  agreement, 
the  purchaser  may  claim  compensation  for  an  error 
innocently  made  and  not  found  out  until  after  comple- 

(e)  Above,  pp.  540,  576,  577.  {ff)  Fry,  Sp.  Perf.  §  1287, p.  575, 

(/)  The    error     was     exactly  3rd  ed.,  p.  548,  4th  ed. ;  2  Dart, 

parallel  to  that  committed. in  lie  V.  &  P.  741 ;  see  above,  p.  636. 

Fcntcett and Hobiies {a.hoYe,p-p.GiO,  {h)  Above,  p.  637. 

642,  n.  (A)).     In  one  sense  it  was  a  (i)  Lett    v.  Randall,   49    L.  T. 

mistake  in  describing  the  physical  71;  cf.  above,  pp.  164,  166,  354. 

contents   of    the    property    sold:  [k]  See   Fainter   v.   Ncwby,    11 

but   the   deficiency  was  in    both  Hare,    26  ;    Fry,   Sp.   Perf.    577, 

cases   due   to   the  fact   that  the  3rd  ed.,  549,  4th  ed. 

vendor  had  no  title  to  part  of  the  (/)  Above,  pp.  55,  540  :  but  see 

land  described.  p.  642. 

41  (2) 
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tion ;  whicli  he  could  not  otherwise  obtain.  Where 
the  contract  contained  an  express  agreement  to  make 
compensation  for  any  mistake  in  the  description  of  the 
property  or  the  vendor's  interest  therein,  and  also  a 
proviso  enabling  the  vendor  to  rescind  if  the  purchaser 
persisted  in  any  objection  or  requisition,  and  the  vendor 
did  not  show  a  good  title  to  some  minerals  included  in 
the  sale,  it  was  held  that  he  was  entitled  to  rescind 
under  the  proviso  on  the  purchaser's  persisting  in  the 
objection  to  the  title  (in).  As  we  have  seen  {>i),  it  is 
now  considered  that  where  the  contract  empowers  the 
vendor  to  rescind,  if  any  requisition  be  insisted  on  which 
he  is  unwilling  to  comply  with,  he  may  well  exercise 
this  power  without  giving  any  reason  for  so  doing,  pro- 
vided only  that  he  act  in  good  faith  and  not  capriciously ; 
and  such  a  right  of  rescission  appears  to  be  exercisable, 
if  the  vendor  have  innocently  made  a  serious  error  to 
his  own  disadvantage,  notwithstanding  that  he  have 
expressly  agreed  to  make  compensation  for  errors  of 
description  and  that  the  error  be  one  which  would 
properly  bo  the  subject  of  compensation  (o). 

Neither  party       If   land    sold   be    subject   to    some    incumbrance    or 

spedfic'Ser-     liability,  which  the  vendor  cannot  remove,  neither  the 

formancewith  vendor  nor  the  purchaser  can  enforce  the  specific  per- 

an  m  emm  y.  1^^,^^^^^^  q£  ^]^q  contract  on  the  terms  that  the  vendor 

shall  give  an  indemnity  against  the  defect  ( p)  ;  unless, 

of  course,  the  contract  contain  an  express   stipulation 

that  such  an  indemnity  shall  be  given  and  accepted. 

Costs  of  the  In  connexion  with  the  adjustment  of  accounts,  the 

^^  ^'  costs  of  the  sale  may  be  mentioned.    As  a  rule,  each  party 

(w)  Mawson  v.  Fletcher,  L.  R.  410. 

10  Eq.  212,  6  Ch.  91.  {p)  Bahnanno  v.  lumley,  1  V. 

,,.^                 ^.    ,,-     ,.n  &  B.  22i,  22o;  Fildes  X.  Hooker, 

(«)  Above,  pp.  54,  147— loO.  g  MaM.   193;   Ai/ktt  v.  Ashton, 

(o)  See  lii  Terry  and  Whites  1  My.  &  Cr.  105,  114;  Nouaille 
Contract,  32  Ch.  D.  14  ;  Ash-  v.  Fliyht,  7  Beav.  521  ;  Ridgway 
timer  v.  Sewcll,  1891,  3  Ch.  405,       v.  Gray,  1  Mac.  &  G.  109. 
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pays  his  own  solicitor's  costs:  biit,  as  we  have  seen  {q), 
while  the  vendor  must  bear  the  expense  of  making  the 
abstract,  and  producing  all  evidence  of  title  in  hi^own 
possession,  the  purchaser  is  bound,  in  the  absence  of 
stipulation    to    the    contrary,    to    pay    i\^Q   expense    of 
searching  for,  procuring  and  producing  all  evidence  of 
title    which   is   not   in    the    vendor's   possession.     The 
purchaser,  as  a  rule,  bears  the  cost  of  preparing,  making 
and   perfecting  the   conveyance   to   himself;    but   the 
vendor  must  pay  the  expense  of  his  own  execution  of 
the  conveyance,  including  the  charges  of  his  solicitors 
and  counsel  for  perusing  and  settling  the  conveyance 
on  his  behalf.     This  rule  must,   however,  be  read  in 
connexion  with  the  obligation,  which  is  in  strict  law 
incumbent  on  the  vendor,  of  getting  in  at  his  own  cost 
prior  to  completion  any  part  of  the  estate  contracted  to 
be  sold,  which  is  not  vested  in  himself  or  in  his  own 
power  (r).     If  it   be   necessary,  in  order   to  vest  the 
whole   estate   contracted   for   in  the   purchaser,  either 
that   other  persons  than   the  vendor    shall   concur   in 
the  sale  or  that  some  act  shall  be  done  by  the  vendor 
besides  the  mere  conveyance  of  such  estate  as  is  bis 
own  or  in  his  own  power,  and  the  outstanding  estate  be 
not  got  in  or  the  act  be  not  done  before  completion, 
then  the  vendor  must,  in  the  absence  of  stipulation  to 
the  contrary,  pay  the  expense  of   the  concurrence  of 
such  other  necessary  parties  in  the  conveyance,  or  of 
the  performance  of  the  necessary  act  (.s).     And,  as  we 
have  seen(/'),  he  may  in  such  circumstances  be  called 
upon  to  bear  any  additional  expense  of  the  preparation 
of  the  conveyance  which  is  incurred  by  reason  of  part 
of  the  estate  being  outstanding  in  other  persons  than 
himself.     For  example,  the  vendor  being  sui  Juris  and 
fully  entitled,  the  purchaser  must  pay  the  expense  of 

{q)  Above,  pp.   27,   28,   34,  37,  i,)   Above  tin    "S    ■?<?    =^1-    "^iQ 

66,  86,  £6    101    102.  ^'  ■'^°°^^>W-  -^j  ^°,  ^ii,  oib. 

{)•)  See  above,  pp.  5-47,  548.  (0  Above,  p.  548. 
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registration  of  the  conveyauco  on  a  sale  of  laud  situate 
in  a  register  county ;  for  in  such  case  the  vendor's 
conveyance  passes  the  whole  legal  estate  to  the 
purchaser,  who  registers  for  his  own  protection  against 
third  parties  (/^).  So  it  is  thouglit  that  the  purchaser 
must  pay  the  expense  of  registration  of  the  title, 
where  the  land  sold  is  situate  in  a  compulsory  dis- 
trict ;  for  in  such  case  the  vendor's  inability  to  convey 
the  legal  estate  by  deed  upon  a  sale  is  owing  not  to  any 
defect  in  his  title,  but  to  a  requirement  imposed  b}^  the 
legislature ;  and  the  rule  is  that  tlie  purchaser  pays  the 
cost  of  conveyance  to  himself,  save  only  the  expense  of 
its  execution  by  the  vendor  {.r).  But  where  the  vendor 
is  a  tenant  in  tail  selling  the  fee  simple  {//),  and  the 
estate  tail  is  not  barred  before  completion,  he  must  bear 
the  cost  of  the  enrolment  of  the  conveyance ;  for  lie  has 
no  power  to  convey  the  fee  simple  without  barring  the 
entail  (z).  And  where  a  married  woman  is  the  vendor, 
or  is  a  necessary  party  to  the  conveyance,  and  she  can 
only  convey  by  deed  acknowledged,  the  expense  of 
acknowledgment  falls  on  the  vendor ;  for  her  inability 
to  convey  otherwise  than  in  this  manner  is  a  defect  of 
the  vendor's  title  (a).  So,  on  the  sale  of  copyholds, 
where  the  vendor  is  fully  competent  to  convey  the  legal 
estate,  the  purchaser  must  bear  the  expense  of  the 
surrender  and  admittance  (except  in  respect  of  the 
vendor's  execution  of  the  surrender),  including  the 
fine  on  admittance  :  but  where  the  vendor  or  any  other 
person  must  be  admitted  before  a  proper  surrender  to 
the  purchaser's  use  can  be  made,  the  costs  of  and  fines 
consequent  upon  such  admittance  must  be  paid  by  the 
vendor  (^>').     And  as  we  have  seen  (r),  in  the  absence 

(w)  Above,  pp.  362  sq.  ;  Mit-  («)  2  Dart,  V.  &  P.  798. 

telholzer  v.  Fullarton,  6  Q.  B.  989,  ^^^  ^  -^^^^  V.  &  P.  801  ;  above, 


1019. 

{x)  Above,  pp.  369—373. 

{y)  See  above,  p.  465.  (c)  Above,  pp.   28,   38,  56,  61 


pp.  349,  350. 

(c)  Above, 
[z)  2  Dart,  V.  &  P.  798.  and  n.  {x),  547—549. 
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of  stipulation  to  the  contrary,  the  vendor  must  bear 
the  expense  of  the  concurrence  in  the  conveyance  of 
any  mortgagees  or  incumbrancers  or  other  persons,  in 
whom  is  vested  any  part  of  the  estate  contracted  to 
be  sold.  It  has  also  been  stated  above  (d)  how  the 
expenses  of  the  execution  of  statutory  acknowledg- 
ments and  imdertakings  are  to  be  borne. 

If  the  vendor's  interest  in  the  contract  or  estate  in 
the  land  sold  have  been  transferred  to  any  other 
person  j)ending  completion,  as  by  his  death,  bankruptcy 
or  otherwise  (e),  those  who  succeed  to  his  rights  are  of 
course  bound,  if  they  complete  the  sale,  to  convey  the 
whole  estate  contracted  for  and  must  at  their  own 
expense  procure  the  conveyance  to  be  executed  by  all 
necessary  parties.  And  if  by  reason  of  any  such 
transfer  an  application  to  the  Court  (as  for  a  vesting 
order  (./') )  should  be  necessary  in  order  to  effect  the 
required  conveyance,  those  who  stand  in  the  vendor's 
place  must  bear  all  their  own  costs  of  the  applica- 
tion (</).  But  if  the  purchaser  should  also  be  a  necessary 
party  to  the  application,  as  where  the  sale  cannot  be 
completed  without  an  action  for  specific  perform- 
ance (//),  it  is  held  that  where  the  application  has 
been  occasioned,  not  by  the  vendor's  default,  but  by 
some  cause  beyond  his  control,  as  by  his  death  or 
lunacy,  the  purchaser  will  not  be  allowed  his  costs  of 
the  application  as  against  the  vendor's  representatives, 
and  no  costs  will  be  given  on  either  side  (/).  If,  how- 
ever, the  application  were  made  necessary  by  some 
default  on  the  vendor's  part,  as  where  under  the  old 
law  (A)  he  had  by  a  will  made  after  the  contract  devised 

{(l)  Pp.  29,  39,  616.  (0  ffaii.xoii  v.  L(dr,  2  Y.  &  C. 

{e)  Above,    pp.    461    sq.,  479,        C.  C.  328;  Hinder  v.  Sirceten,  10 

491  sq.  Hare,   18  ;   Bunnerman   v.  Clarke, 

(/)  Above,  pp.  469,  493.  3  Drew.  632  ;  Ciessudl  v.  Ilaities, 

(g)    Williams  v.  Gkntun,  L.  E.        8    Jur.    N.    S.    20S  ;    Barker    v. 

1  Ch.  200,  207,  211.  Venables,  11  Jur.  N.  S.  480. 

(A)  See  above,  p.  470.  [k)  See  above,  p.  462. 
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to  an  infant  the  land  sold  and  had  died  pondinp: 
completion,  the  vendor's  representatives  will  he  ordered 
to  pay  the  purchaser's  costs  of  the  application  (/). 

§  5. — Of  the  Execution  of  the  Conve>/ance. 

Completion.  We  have  now  arrived  at  the  subject  of  the  actual 

completion  of  a  sale  of  land.  This  usually  takes  place 
at  the  office  of  the  vendor's  solicitors  {m) ;  and  the  con- 
veyance is  either  executed  there  and  then,  or  else,  having 
been  previously  executed  by  the  vendor  and  all  other 
necessary  parties,  if  any,  it  is  then  handed  over  to  the 
purchaser  in  exchange  for  payment  by  him  of  the 
amount  due  for  the  price  and  otherwise  on  the  adjust- 
ment of  accounts  between  the  parties  {n).  And  at  the 
same  time  all  the  title  deeds  and  other  documents  of 
title,  which  were  in  the  vendor's  possession  and  which 
he  has  no  claim  to  retain  (o),  are  delivered  over  to  the 
purchaser.  The  purchaser  must  take  care  that  he 
receives  a  conveyance  duly  executed  l)y  all  the  convey- 
ing parties  and  that  he  pays  the  purchase  money 
to  such  person  or  persons  only  as  are  entitled  to  receive 
the  same  and  can  give  a  good  discharge  therefor.  He 
must  also  ascertain,  as  we  have  seen  Qj),  that  there  is 
no  obstacle  to  his  entering,  immediately  after  comple- 
tion, into  actual  possession  or  enjoyment  of  the  property 
sold ;  and  of  course  this  should  be  done  before  payment 
of  the  purchase  money.  The  vendor  must  see  that  he 
gets  proper  payment  of  the  price. 

Attestation  of       As  regards  the   execution  of   the  conveyance,  it  is 
InceTyT'      enacted  by  the  Conveyancing  Act  of  1881  (q)  that  on  a 

[1)   Wortham  v.  Bacre,  2  K.  &  J.  (o)  Above,  pp.  602  sq. 

437  ;  Purser  v.  Darby,  4  K.  &  J.  [p)  Above,  pp.  538.  539. 

41  ;     Sanderson    v.     C/itiduick,    2  (7)  Stat.   44  &  45  Vict.  c.  41, 

N.  R.  414  ;    Williams  v.  Glenton,  ».  8,  applying  only  to  sales  made 

L.  R.  1  Ch.  200,  207,  211.  after  the  year  1881.     Before  this 

[in)  Above,  p.  61.  enactment,    the    law    was    that, 

(w)  Above,  pp.  626  sq.  primd  facie,  a  purchaser  had  no 
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sale  the  purchaser  shall  not  be  entitled  to  require  that  witness  of  the 

the  conveyance  to  him  be  executed  in  his  presence  or  in  choosing!  "^ 

that  of  his  solicitor,  as  such,  but  shall  be  entitled  to 

have,  at  his  own  cost,  the  execution  of  the  conveyance 

attested  by  some  person  appointed  by  him,  who  may,  if 

he  thinks  fit,  be  his  solicitor.     It  is  thought  that  this 

enactment  extends  to  the  execution  of  the  conveyance, 

not  only  by  the  vendor,  but  also  by  all  other  necessary 

parties.     And   where   the  conveying  parties  and  their 

solicitors  are  unknown  to  the  purchaser  or  his  solicitors, 

it  is  a  prudent  precaution  to  insist  on  the  exercise  of  the 

right  so  conferred,  in  order  to  avoid  all  risk  of  forgery 

or  fraud  {>•).     The  vendor  is  bound,  as  a  rule,  to  convey  Vendor  must 

the   land  sold  in  person,  and  the  purchaser  cannot  be  ^°°'*'®y  ^^ 

required  to  accept  the  execution  of  the  conveyance,  on 

behalf  of  any  necessary  party,  by  attorney,  except  where 

circumstances  make  this  course  absolutely  necessary  (s). 

The  objection  to  the  execution  of  any    document  by  Power  of 

attorney   is    of  course  that  a  power  of  attorney  is  in  ^ttorneywhen 

general  revoked  by  the  death  {f),  bankruptcy  {u),  or  (it 

is  said)  insanity  (.r)  of  the  donor  of  the  power.     Even 

if  given  for   valuable   consideration,   such    a   power  is 

revoked  at  common  law  by  the  donor's  death  (//),  though 

not  by  his  bankruptcy  (s)  or  insanity  (r/),  or  if  the  donor 


right  to   require  the   vendor  to  a  solicitor  of  a   receipt  for  the 

execute   the   conveyance   in    the  money  due  on  an  equitable  mort- 

presence  of  himself  or  his  solici-  gage. 

tor  :   but  in  special  circumstances  (.s)  Mitchelv.  Neale,  2  Ves.  sen. 

he  might  require  the  veudor  to  do  679  ;  Noel  v.  Weston,  6  Madd.  50  ; 

so,  and  the  vendor  was  obliged  to  »Sug.    V.    &    P.    563  ;    2    Dart, 

comply  with    such  a  requisition,  V.  &  P.  611,  642. 

if  it  were  reasonable  to  make  it.  {t)    Wallace  v.  Coo^-,  SEsp.  117  ; 

Whether  this  were  so  was  a  ques-  Watson  v.  King,  4  Camp.  272. 

tion  of  fact.     See  Viney  v.   Chap-  [u)  Hovdl  v.  Lethwaite,  b  Esp. 

Un,  2  De  G.  &  J.  468,  478  ;  Essex  l.'JS  ;   Dawson  v.  Sexton,   1   L.  J. 

V.  Daniell,  L.  R.  10  C.  P.  538.  Ch.  185. 

(r)  See  King  v.  Smith,  1900,  2  [x]  Story  on  Agency,  §  481. 

Ch.    425,    where    a    landowner's  (y)    Watson   v.  King,   4   Camp. 


solicitor  fraudulently  procured 
him  to  execute  a  mortgage  of  his 
land  ;  Jared  v.  CUmenls,  1903,  1 
Ch.  428,  a  case  of  the  forgery  by  {a)  Story  on  Agency*  \  483 


him  to  execute  a  mortgage  of  his  (:;)  Winch  Y.Keeleij,  1  T.R.  619; 

land  ;   Jared  v.  CUmen/s,  1903,  1       Alley  v.  Hotson,  4  Camp.  325. 
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wero  a  woman,  hy  Tier  marriage  (/>)  :  but  it  appears  that 
oqiiitablo  relief  would  be  aft'orded  against  the  revocatiou 
of  sueh  a  power  by  deatli  {r).  And  if  the  poAver  were 
given  for  valuable  consideration  and  expressly  made 
exercisable  after  the  donor's  death  in  the  names  of  his 
legal  representatives,  it  appears  that  it  would  remain 
valid,  both  at  law  and  in  equity,  after  his  death  (d).  By 
the  Conveyancing  Act,  1S82  [c),  a  power  of  attorney 
given  after  that  year  for  valuable  consideration  and 
expressed  in  the  instrument  creating  the  power  to  be 
irrevocable,  is  not  revoked,  invalidated  or  affected,  in 
favour  of  a  purchaser  (/),  by  anything  done  by  the 
donor  of  the  power  without  the  concurrence  of  the  donee 
of  the  power,  or  by  the  death,  man-iage,  lunacy,  un- 
soundness of  mind,  or  bankruptcy  of  the  donor  of  the 
power,  or  by  notice  of  any  of  these  things.  And  by 
the  same  Act  (g) ,  a  power  of  attorney  given  after  that 
year  and  expressed  in  the  instrument  creating  the  power 
to  be  irrevocable  for  a  fixed  time  therein  specified,  not 
exceeding  one  year  from  the  date  of  the  instrument,  is 
not  revoked,  invalidated  or  affected,  in  favour  of  a  pur- 
chaser {/i),  by  the  same  events  or  notice  of  them.  When 
Execution  of  a  purchaser  accepts  the  execution  of  the  conveyance  by 
ance  bT^'^'  attorney  on  behalf  of  any  necessary  party,  he  should 
attorney.  ^lot  allow  the  purchase  money  to  be  paid  over  into  the 

entire  control  of  the  vendor's  agent  until  he  has  received 
satisfactory  proof  of  the  validity  of  the  power  at  the 
time  at  which  it  was  acted  on  (/).  And  the  best  course 
appears  to  bo  to  stipulate  for  the  investment  of  the 
purchase  money  in  the  meantime  in  the  names  of  trus- 


(b)  rarnham  v.  Hurst.  8  M.  & 
W.  743. 

(c)  See  Bromleij  v.  Holland,  7 
Ves.  3,  28  ;  Brasirr  v.  Hudson,  9 
Sim.  1,  10  ;  Spooncr  v.  Sandilands, 
1  Y.  &  C.  C.  C.  390. 

(rf)  Pearson  v.  Amicable  Assur- 
ance Office,  27  Beav.  229,  233, 
234;    8   Jarm.  Conv.  Pt.   I.   39, 


3rd  ed. 

{(■)  Stat.  15  &  46  Vict.  c.  39, 
s.  8. 

(/)  See  above,  p.  258,  n.  {x), 
as  to  the  meaning  of  jiurchascr  in 
this  Act. 

(.«/)  Sect.  9. 

(h)  See  note  (/),  above. 

(/•)  Sng.  V.  &  P.  563. 
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tees,  but  at  the  vendor's  risk  (/.).  This  course  is  unne- 
cessary where  the  power  of  attorney  is  at  the  time  of 
execution  of  the  conveyance  irrevocable  and  extends  to 
authorize  the  purchase  money  to  be  paid  to  the  donee 
of  the  power,  and  the  purchaser  is  satisfied  of  the  due 
execution  by  the  vendor  of  the  power  of  attorney.  But 
it  is  thought  that  the  vendor  cannot  oblige  the  purchaser 
to  accept  the  execution  of  the  conveyance  by  attorney 
on  the  ground  that  the  power  of  attorney  may  be  made 
irrevocable  under  the  Conveyancing  Act,  1882,  where 
there  is  no  other  reason  for  the  execution  of  the  con- 
veyance by  attorney.  Where  the  conveyance  is  to  be 
executed  by  attorney,  the  power  of  attorney  should  be 
abstracted  at  the  vendor's  expense  to  enable  the  pur- 
chaser's counsel  to  advise  upon  its  sufficiency;  and  it 
should  be  handed  over  to  the  purchaser  on  completion. 

Here  it  may  be  mentioned  that,  if  upon  the  inves-  Execution  of 
tigation  of  title  any  of  the  deeds  or  documents  of  title  f™/ title 

.  deed  by 

aj)pear  to  have  been  executed  by  attorney,  the  power  attorney. 
of  attorney  ought  to  be  abstracted  and  produced,  and 
evidence  must  be  furnished  of  the  validity  of  the  power 
at  the  time  when  it  was  exercised  (/). 

With  respect  to  the  payment  of  the  purchase  money  To  whom  the 

to  the  proper  persons,  where  the  purchaser  has  notice  P^^^hase 

£  ■  1  ,,  money  should 

ot  any  incumbrance  on  the  property  sold,  he  must  not  be  paid. 

pay  the  purchase  money  to  the  vendor,  but  must  take 

care    that   the   amount   due   to   the    incumbrancers  in 

respect  of  their  charges  is  paid  to  them  direct  {/ti)  ;  and 

not  until  all  such  claims  have  been  satisfied  should  the 

surplus,  if  any,  be  paid  to  the  vendor.    As  a  rule,  where 

money  is  payable  to  any  one,  payment  must  be  made 

to  him  in  person  ;  payment  to  his  solicitor,  banker  or 

(/.•)   2  Dart,  V.  &  P.  748.  Smixier,  6  Sim.  517,  519 

(0  Sug.  V.  &  P.  417  ;   1  Dart,  (m)  See  above,  pp.  249  so.,  490 

V.    &    P.    352,    353;    Eoto>,    v.       497,498,553.  ' 
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Solicitor's 
authority  to 
receive  the 
purchase 
money  on 
production 
of  the 
conveyance. 


On  a  sale 
by  trustees. 


other  agent  is  no  discharge,  unless  he  expressly  or 
impliedly  authorised  such  payment  (>;).  But  on  the 
completion  of  sales  of  land,  the  convoying  party's 
solicitor  is  usually  authorised  to  receive  the  money 
paj'able  to  him  by  tlie  effect  of  the  50th  section  of  the 
Conveyancing  Act  of  1881  (o).  This  provides  that, 
where  a  solicitor  produces  a  deed  having  in  the  body 
thereof  or  indorsed  thereon  a  receipt  for  consideration 
money  or  other  consideration  (jj),  the  deed  being 
executed  or  the  indorsed  receipt  being  signed  by  the 
person  entitled  to  give  a  receipt  for  that  consideration, 
the  deed  shall  be  sufficient  authority  to  the  person  liable 
to  pay  or  give  the  same  for  his  paying  or  giving  the 
same  to  the  solicitor,  without  the  solicitor  producing 
any  other  authority  in  that  behalf.  It  is  considered 
that,  under  this  enactment,  the  production  by  a  solicitor 
of  such  a  deed  as  above  mentioned  has  the  same  effect 
as,  and  no  greater  virtue  than,  an  express  authority  to 
tlie  solicitor  to  receive  the  money  ;  and  it  Avas  therefore 
held  that,  on  a  sale  by  trustees,  the  purchaser  might 
decline  to  act  on  the  authority  so  conferred,  because  it 
would  in  general  be  a  breach  of  trust  for  trustees  to 
allow  their  solicitor  to  receive  purchase  money  payable 
to  thera  (y).  But  it  was  afterwards  enacted  by  the 
Trustee  Act,  1888  (r),  now  replaced  in  this  respect  by 
the  Trustee  Act,  1^93  (.v),  with  respect  to  the  receipt  of 
money  or  valuable  consideration  or  property  after  the 
24th  of  December,  1888,  that  a  trustee  may  ajDpoint  a 
solicitor  to  be  his  agent  to  receive  and  give  a  discharge 
for  any  money  or  valuable  consideration  or  property 
receivable  by  the  trustee  under  the  trust,  by  permitting 


(«)  Wdklnson  v.  Cafidlish,  5 
Ex.  91  ;  Vriiri/  V.  C/iapliii,  2  De  G. 
&  J.  468,  477,  481  ;  Buvrdillon  v. 
Jiochc,  27  L.  J.  N.  S.  Ch.  681 ;  Cat- 
terull  V.  Ilwdle,  L.  R.  2  C.  P. 
368 ;  ll'ithingion  v.  Tate,  L.  R. 
4  Ch.  288;  Expie.  Suinbanka,  11 
Ch.  D.  525. 


(o)  Stat.  44  k  45  Vict.  c.  41. 

{p)  Above,  p.  616,  and  n.  {q). 

[q)  Re  JirUatii)/  a)Hl Metropolitan 
]loa,d  of  Works',  24  Ch.  D.  387. 

(»•)  Stat.  .51  ifc  52  Vict.  c.  59, 
H.  2. 

(>.■)  Stat.  56  &  57  Vict.  c.  53, 
s.  17. 
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the  solicitor  to  have  the  custody  of,  and  to  produce,  a 
deed  containing  any  such  receipt  as  is  referred  to  in 
section  55  of  the  Conveyancing  and  Law  of  Property  Act, 
1881  ;  and  a  trustee  shall  not  be  chargeable  with  breach 
of  trust,  by  reason  only  of  his  haviog  made  or  conciu-red 
in  making  any  such  appointment ;  and  the  producing 
of  any  such  deed  by  the  solicitor  shall  have  the  same 
validity  and  effect  under  the  said  section  as  if  the 
person  appointing  the  solicitor  had  not  been  a  trustee. 
Since  the  law  has  been  so  altered,  the  purchaser  on  a 
sale  of  land  by  trustees  may  safely  pay  the  purchase 
money  to  the  trustees'  solicitor  on  his  producing  the 
deed  of  convej'ance  containing  a  receipt  and  executed 
by  them  {t). 

Where  a  conveyance  on  sale  is  executed  by  attorney  {u)  Where  the 
the  56th  section  of  the  Conveyancing  Act,  1881,  does  executed  by 
not  authorise  the  payment  of  the  purchase  money  to  attorney. 
the  solicitor  of  the  (ithr/ic// ;  it  only  operates  as  an 
authority  from  the  principal  for  payment  to  his  own 
solicitor  {f).  And  where  the  conveyance  is  to  be 
executed  by  attorney,  and  the  attorney  is  expressly 
authorised  to  receive  the  purchase  money,  it  must  be 
paid  to  him  in  p3rson  {>i).  Here  it  may  be  noted  that, 
if  it  be  arranged  that  the  conveyance  shall  be  executed 
by  attorney,  as  where  the  vendor  is  obliged  to  go  abroad 
in  the  service  of  the  Crown  or  on  business  before  com- 
pletion (.r),  the  power  of  attorney  should  be  expressed 
to  be  irrevocable  for  a  fixed  time  under  the  Conveyanc- 
ing Act,  1882  (//),  and  should,  if  the  vendor  be  not  a 
trustee,  either  authorise  the  attorney  to  receive  the 
purchase  money  (in  which  case  it  must  be  paid  to  him 

[t]  Re  Uetlinj  ani  Merton''sC'un-  abroad    before   completion,    that 

tract,  1893,  3  Ch.  269,  276,  2S0.  would  seem  to  be  a  case  where 

[h)  Above,  pp.  649,  650.  the  purchaser  would  be  bound  to 

[x]  See  above,  pp.  649 — 651.   If  accept  execution  of  the  convey- 

the  vendor,  being  in  the  service  auce  by  attorney. 

of  the  Crown,  were  ordered  to  go  [y)  Above,  p.  650. 
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in  person)  or  appoint  some  solicitor  therein  named  to 
be  the  itiincipal's  sohcitor  to  receive  the  money  on  pro- 
duction of  tlie  executed  deed  of  convcviincc.  If  the 
principal  he  a  trustee,  he  may  •vvcU  appoint  an  attorney 
to  execute  the  conveyance  for  him  (~)  :  hut  in  such  case 
the  power  of  attorney-  sliould  follow  the  words  above 
set  out  of  tiie  Trustee  Act,  L^lJ;i  (c/),  and  a])i)oint  some 
solicitor  to  receive  the  purchase  money  on  his  behalf  by 
producing  the  deed  of  conveyance  under  section  56  of 
the  Conveyancing  Act,  IHSl.  This  course,  being  autho- 
rised by  statute,  is  free  from  objection  ;  whilst  a  trustee 
may  not  otherwise  expressly  authorise  his  solicitor  to 
receive  purchase  money  for  him  except  in  a  case  of 
necessity  {b) . 


Payment 
should  be 
made  to  the 
solicitor 
acting  for  the 
person 
entitled  to 
give  a  receipt. 


Payment  to 
solicitor  osten- 
sibly acting 
for  a  con- 
veying party. 


It  appears  that  the  solicitor  referred  to  in  the 
56th  section  of  the  Conveyancing  Act,  1881  (c),  is  in 
general  the  solicitor  acting  on  behalf  of  the  person 
entitled  to  give  a  receipt  for  the  money  or  other  con- 
sideration {(/).  Thus,  where  the  purchase  money  is 
partly  payable  to  incumbrancers,  the  purchaser  should 
not,  it  is  thought,  pay  over  the  whole  of  the  purchase 
money  to  the  vendor's  solicitor  producing  the  deed  of 
conveyance  dul}^  executed  {e),  without  good  independent 
evidence  that  he  was  authorised  to  act  in  this  respect  on 
the  incumbrancers'  behalf.  But,  of  course,  payment  of 
the  amount  due  to  the  incumbrancers  may  be  paid  to 
their  solicitor  on  his  producing  the  conveyance  executed 
by  them.  Where  a  solicitor,  who  produces  such  a  deed 
as  is  mentioned  in  that  section  (/'),  is  ostensibly  acting 
for  the  person  entitled  to  give  a  receipt  for  the  con- 


(s)  lie  IletUnq  and  Merton's  Con  - 
tract,  1893,  3  Ch.  269,  280. 

(a)  Above,  p.  652. 

(A)  Ee  Bi  llamy  and  Metropolitan 
Board  of  Works,  24  Ch.  D.  387, 
394,  400,  403,  404. 


(c)  Above,  p.  652. 

(d)  JJai)  V.  Woohvich,  ^-c.  Socy., 
40  Ch.  i).  491  ;  Re  Hetling  and 
Merton's  Contract,  1893,  3  Ch.  269, 
280. 

(e)  Above,  p.  651. 
(/)  Above,  p.  652. 
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sideration  money,  it  appears  that  the  purchaser,  in  the 
absence  of  any  ground  for  suspicion,  is  not  entitled  to 
require    any   independent   proof    that   the   solicitor   is 
indeed  authorised  to  act  and  is  rightly  acting  as  solicitor 
for  that  person  (</).     And  if   that  person  in  any  way 
held  out  the  solicitor  as  his  agent,  he  would  be  estoj^ped 
from   proving   that   he   did  not  in  fact  authorise  the 
solicitor  to  receive  the  money  on  production  of  the  deed. 
Thus,  where  a  solicitor  fraudulently  induced  a  client  to  Ki„ffy.Sndth. 
execute  a  mortgage  of  his  laud  and  obtained  the  mort- 
gage money  by  producing  the  mortgage  deed  so  executed 
and  made  away  with  the  money,  but  it  was  proved  that 
the  client  placed  such  confidence  in  the  solicitor  that  he 
would  execute  any  deed  on  the  solicitor's  recommenda- 
tion without  insisting  that  the  transaction  should  be 
explained  to  him,  it  was  held  that  he  was  estopped  from 
showing  that  the  solicitor  was  not  in  truth  empowered 
to  act  as  his  solicitor  in  the  matter  of  receiving  the 
money  (//).     But  it  does  not  appear  that  a  purchaser 
would^  be   protected   in   paying  money  to   a   solicitor 
ostensibly    acting   under   the    authority   conferred    by 
section  56  of  the  Conveyancing  Act,  1881,  if  the  solicitor 
had  no  real  authority  so  to  act,  and  the  person  to  whom 
the  money  was  payable   had   not  by  his  conduct   or 
otherwise  held  out  the  solicitor  to  be  his  agent  (/).     In 
all  cases  A\-liere  money  is  paid  to  a  solicitor  in  reliance 
on  this  enactment,  the  deed  must  be  actually  produced  The  deed 
at  the    time   of   payment  to   justify  the  purchaser  in  Tctd^^the' 
makmg  payment  to  the  solicitor  (/•).     Where  a  creditor  *™e  of  pay- 
or other   person  entitled  to  receive  money  authorises  "^^*" 
payment  to  be  made  to  his  solicitor,   it   appears  that  Payment  to 
payment  to  the  solicitor's  managing  clerk  is,  as  a  rule,  t]'"  solicitor's 

{g)  See  Re  Hetlbig  and  Merton'' s  i:\  q^^  p,  -rr^n-  j  -Mr    .     , 

Contract,   im'„   3  Ch.   269,   280;        c}m    f^ff^r^^^^ 
King  V.  S>nitk,   1900,   2  Ch.  425,       Sf^^;-.  \\f   '  ^^^-   2^9,    280  ; 

(h)  King  v.  Smith,  1900,  2  Ch.  {^)  I)ay  v.  IFoohckh,  &c.  Sucu 

425.  40Ch.  D.  491.  '^'' 
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a  good  payment  (/)  ;  and  this  rule  seems  applicable 
wliere  the  authority  to  pay  to  the  solicitor  is  given  by 
virtue  of  the  enactment  above  cited  (in). 


What  is  a 

proper 

payment. 


With  respect  to  the  vendor's  securing  for  himself 
proper  payment,  he  is  of  course  only  bound  to  accept 
banknotes  or  coins,  which  are  legal  tender  (>/)  ;  he  may 
object  to  take  a  clieque  or  any  other  negotiable 
security  (o).  At  the  present  time  sales  of  land  are 
frequently  completed  by  means  of  bankers'  drafts  {])), 
to  avoid  the  risk  and  inconvenience  of  carrying  about 
banknotes  of  large  amount ;  but  the  vendor  is  not 
obliged  to  accept  this  mode  of  payment,  and  it  should 
be  ascertained  before  the  time  fixed  for  actual  comple- 
tion that  he  will  make  no  objection  to  it.  Where  a 
solicitor  is  authorised  to  receive  the  purchase  money  or 
any  part  of  it  on  behalf  of  the  vendor  or  any  other  con- 
veying party  {q),  he  is  not  at  liberty  to  accept  payment 
otherwise  than  in  cash  or  notes  being  legal  tender  (r). 
This  is  another  reason  for  ascertaining  beforehand  that 
no  objection  will  be  made  to  a  banker's  draft,  if  it  be 
desired  to  tender  such  a  draft  in  payment. 


Effect  of  the  The  execution  of  the  conveyance  gives  to  the  pur- 
thrconvey-  chaser,  in  the  case  of  freeholds  the  legal  seisin,  and  in 
ance.  i\^q  g^se  of  leaseholds  the  like  possession  of  the  land 


(/)  See  Moffat  v.  Faisons,  fl 
Taunt.  307  ;  Wihnot  v.  Smith,  3 
Car.  &  P.  453  ;  B.ngham  v.  All- 
port,  1  N.  &  M.  398  ;  K\rton  v. 
Jiraithuaite,  1  M.  &  W.  310  ; 
Wutson  Y.  Iletheringto)!,  1  Car.  & 
K.  36  ;  Hemmuig  v.  Hale,  29  L.  J. 
(N.  S.)  C.  P.  137 ;  Finch  v.  Bo»i»g, 
4  C.  P.  D.  143. 

{))))  Above,  p.  6.52. 

{n)  Cun-ent  gold  coin  is  legal 
tender  for  any  amount ;  Bank  of 
England  notes  for  all  sums  above 
5/.,  except  by  the  Bank  itself,  but 
not  in    Ireland ;    current    silver 


coin  for  not  more  than  40«.  ; 
bronze  for  not  more  than  Is.  : 
stats.  3  &  4  Will.  IV.  c.  98,  s  6  ; 
8  &  9  Vict.  c.  37,  s.  6  ;  33  Vict, 
c.  10,  ss.  4,  20. 

[o)  Blumberg  v.  Life  Interests, 
^■c.  Corpn.,  1897,  1  Ch.  171  ; 
Johnston  v.  Boges,  1899,  2Ch.  73. 

(p)  /.(?., draftsdrawn  by  bankers 
on  themselves  or  branches  of  their 
ofRee. 

{<{)  Above,  p.  652. 

(r)  rape  v.  Wrstacott,  1894,  1 
Q.  B.  272. 
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sold  (.s)  ;  and  he  is  thencefortli  free  to  enter  into  actual 
possession  or  receipt  of  the  rents  and  profits  of  the 
property  purchased  {t).  On  the  sale  of  copyholds, 
admittance  is  necessary  to  vest  in  the  purchaser  the  lega/ 
title  to  possession :  but  on  admittance  being  obtained, 
the  purchaser's  legal  title  will  relate  back  to  the 
surrender  (ii). 

(s)  See  Wms.  Real  Prop.  201,  Williamson  Settlements,  11—16  : 

.333, 19th  ed. ;  Williamson  Seisin,  Wms.  Real  Prop.  172  and  n.  {I), 

o,  54.     On  the  question  whether  17-5,  n.  (z). 
the  purchaser  obtains  a  seisin  in  (t)  Above,  pp.  448,  450,  509. 

law  or  an  actual  seisin  where  he  [ti)  Doe  d.  Botmugton  v.  HctU, 

is  in  under  the  Statute  of  Uses  16  East,  208  ;   1  Wat.  Cop.  125, 

and    not    at    common    law,    see  128,  4th  ed. 
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FORM  OF  CONTRACT  FOR  PRIVATE  SALE  OF 
FREEHOLD  LAND,  WITH  STIPULATIONS  NOT 
SETTLED  EXCLUSIVELY  IN  THE  VENDOR'S 
INTEREST  (a). 

Articles  of  Agreement  made  this day  of , 


1903,  Between  A.  B.,  of  [_i?isert  description']  (hereinafter 
referred  to  as  "  the  vendor  "),  of  the  one  part,  and  C.  D., 
of  [insert  description']  (hereinafter  referred  to  as  "the  pur- 
chaser"), of  the  other  part.  It  is  hereby  agreed  between 
the  said  parties  hereto  as  follows  (that  is  to  say) : — 

1.  The  vendor  shall  sell  and  the  purchaser  shall  buy  at  Agreement 
the  price  of  1,  the  freehold  in  fee  simple,  subject  to        ^ 

the  tenancies  specified  in  the  schedule  hereto  but  otherwise 
free  from  incumbrances,  of  all  those  lands  tenements  and 
hereditaments  particularly  described  in  the  schedule  hereto. 

2.  The  purchaser  shall  immediately  upon  signing  this  Deposit, 
agreement  pay  the  sum  of  1.  (5)  as  a  deposit  and  in 

part  payment  of  the  purchase  money  into  the  hands  of 

Messrs.  ,  of  [iyisert  address  of  office]   the  vendor's 

solicitors,  who  shall  receive  and  hold  the  same  as  stake- 
holders (c). 

3.  The  fixtures   in  the  house  known  as  Hall,  Fixtures  and 

,  and  the  landlord's  fixtui-es  in  the  farmhouses  at  *^^®^  *°  ^® 

'  taken  at  a 

Farm  and Farm,  and  the  timber  and  other  valuation. 


(a)  See  above,  pp.  65 — 74.  purchase  money. 

[b)  Usually  10  per  cent,  of  the  {c)  See  above,  pp.  23,  69, 
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Commence- 
ment of  title. 


Vendor  to 
produce  at  liis 
owTi  expense 
all  documents 
in  possession 
of  mort- 
gagees. 


Time  limited 
for  delivery  of 
abstract  and 
making  re- 
quisitions on 
title,  &c. 


Reservation 
to  vendor  of 
right  to 
rescind  the 
contract. 


trees,  tellers,  pollards,  sapHngs  and  \iuderwood  upon  the 
whole  property  sold  down  to  the  value  of  Is.  per  stick 
shall  be  paid  for  by  the  purchaser  at  a  valuation,  &v. 
[^continue  as  in  Condition  3,  p.  59,  above~\  {d). 

4.  The  title  shall  commence  with  an  indenture  dated 
&c.,  and  made  between,  &c.  [/or  example,  a  deed  dated 
thirty-two  years  before  the  contract'],  the  vendor  undertaking 
that  the  said  indenture  shall  prove  to  be  a  good  root  of 

title  {e). 

5.  The  vendor  shall  pay  all  such  expenses  of  the  pro- 
duction for  verification  of  the  abstract  and  the  examination 
by  the  purchaser's  solicitors  of  anj'  documents  which  the 
purchaser  can  require  to  be  abstracted  and  which  are  in 
the  possession  of  any  mortgagee  or  other  incumbrancer,  as 
the  vendor  would  be  bound  to  pay  if  the  said  documents 
were  in  his  own  possession  (/). 

6.  The  vendor  shall  send  an  abstract  of  his  title  to  the 
purchaser's  solicitors  within  fourteen  days  from  the  present 
date,  and  the  purchaser  shall  send  his  requisitions  and 
objections  (if  any)  in  respect  of  the  title  and  all  matters 
appearing  on  the  abstract  or  this  agreement  to  the  office 

of ,  at ,  aforesaid  of  the  vendor's  said  solicitors 

within  twenty-one  days  after  the  day  of  the  delivery  of  the 
abstract,  and  in  these  respects  time  shall  be  of  the  essence 
of  the  contract  (^).  In  default  of  or  subject  only  to  any 
such  requisitions  and  objections  so  made,  the  purchaser 
shall  be  taken  to  have  accepted  the  title. 

7.  If  the  purchaser  shall  insist  on  any  requisition  or 
objection  as  to  the  title,  evidence  of  title,  conveyance, 
possession,  receipt  of  rents  or  any  other  matter  appearing 
on  the  abstract  or  this  agreement  or  connected  with  the 
sale  which  the  vendor  shall  be  unable  or  on  the  ground  of 
expense  or  other  reasonable  ground  (A)  unwilling  to  remove 
or  comply  with,  the  vendor  shall  be  at  liberty,  notwith- 
standing any  negotiation  or  litigation  in  respect  of  such 


{d)  See  above,  pp.  50,  70. 
(«)  See  above,  p.  71. 
(/)  See  above,  p.  72. 


(y)  See  above,  p.  71. 
{h)  See  above,  p.  71. 
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requisition  or  objection,  to  give  to  the  purchaser  or  his 
solicitors  notice  in  writing  of  his  intention  to  rescind  the 
contract  for  sale  unless  such  requisition  or  objection  be 
withdrawn ;  and  if  such  notice  be  given  and  the  requisition 
or  objection  be  not  withdrawn  within  ten  days  after  the 
day  on  which  the  notice  was  sent,  the  contract  shall  without 
further  notice  be  rescinded.  The  vendor  shall  thereupon 
return  to  the  purchaser  his  deposit,  but  without  any  interest, 
costs  of  investigating  the  title,  or  other  compensation  or 
payment  whatever. 

8.  The  purchaser  shall  admit  the  identity  of  the  property  Identity, 
purchased  with  that  comprised  in  the  muniments  offered 

by  the  vendor  as  the  title  to  such  property  upon  the  evi- 
dence afforded  by  a  comparison  of  the  descriptions  con- 
tained in  the  schedule  hereto  and  in  the  muniments, 
together  with  a  statutory  declaration,  to  be  made  at  the 
vendor's  expense  by  some  person  acquainted  with  the 
property  and  the  facts,  that  the  property  purchased  has 
been  enjoyed  in  accordance  with  the  abstracted  title  for 
the  twenty  years  next  before  the  present  date  (^). 

9.  The  property  is  believed  and  shall  be  taken  to  be  Compensa- 

correctly  described  as  to   quantity   and   otherwise.     The  *f  ?  for  errors 
,       ,  .  of  descnption. 

property  is  sold  subject  to  all  chief  and  other  rents,  rights 

of  way  and  water,  and  other  easements  (if  any)  charged  or 
subsisting  thereon,  and  to  all  leases,  tenancies  and  occupa- 
tions, whether  mentioned  in  the  schedule  hereto  or  not ; 
and  to  all  rights  and  claims  of  lessees,  tenants  and 
occupiers  (A).  If  any  error,  misstatement,  or  omission  be 
discovered  in  the  schedule  hereto,  the  same  shall  not  annul 
the  sale,  but  reasonable  compensation  shall,  if  demanded 
in  writing  prior  to  the  completion  of  the  purchase  but  not 
otherwise  (/),  be  allowed  by  the  vendor  or  the  purchaser, 
as  the  case  may  require,  in  respect  thereof,  and  the  amount 
of  such  compensation  shall  in  case  of  dispute  be  settled  by 
two  arbitrators  or  their  umpire  pursuant  to  the  Arbitration 
Act,  1889. 


(i)  See  above,  p.  72.  (/)  See  above,  pp.  7"2,  .539,  .'540, 

{k)  See  above,  p.  61,  n.  (/<).  634—644. 
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Completion.  10.  The   purchaser   shall    pay   the    rcmaiudov    of    his 

purchase  money,  and  the  value  of  the  fixtures,  timber  and 
other  trees,  tellers,  pollards,  saplings,  and  underwood,  on 

the day  of  next,  at  the  office  aforesaid  of 

the  vendor's  said  solicitors,  to  the  vendor  or  as  he  shall  in 
writing  or  otherwise  duly  authorize.  Upon  such  payment 
the  vendor  and  all  other  necessary  parties  (if  any)  will 
execute  a  proper  assurance  of  the  property  to  the  purchaser. 
Such  assurance  shall  be  prepared  by  and  at  the  exj)ense  of 
the  purchaser  (»i) ;  and  the  draft  thereof  shall  be  delivered 
at  the  office  aforesaid  for  perusal  and  approval  on  behalf 
of  the  vendor  not  less  than  one  calendar  month  (n)  before 

the  day  of   next,    and   the   engrossment 

thereof  shall  be  delivered  at  the  same  office  for  execution 

by  the  vendor  not  less  than  seven  days  before  the 

day  of next. 

1 1 .  The  rents  will  be  received,  possession  retained,  and 
the  outgoings  discharged  by  the  vendor  up  to  the  said 
day  of  next.  As  from  that  day  the  out- 
goings shall  be  discharged,  the  rents  received,  and  posses- 
sion taken  by  the  purchaser.  The  rents  and  outgoings 
shall,  if  necessary,  be  apportioned  between  the  vendor  and 
the  purchaser  for  the  purpose  of  this  condition  (o). 

Interest.  12.  If  the  purchase  shall  not  be  completed  on  the  said 

day  of next,  the  purchaser  shall  pay  interest 

on  the  remainder  of  his  purchase  money  and  on  the  afore- 
said value  of  the  fixtures,  timber  and  other  trees,  tellers, 
pollards,  saplings,  and  underwood,  at  the  rate  of  41.  per 
cent,  per  annum  from  that  day  until  the  purchase  shall  be 
completed ;  provided  that  if  the  delay  in  completion  shall 
arise  from  any  other  cause  than  the  purchaser's  own  neg- 
lect or  default,^he  shall  be  at  liberty  at  his  own  risk  to 
place  the  balance  of  the  purchase  money  and  the  amount 


Rents,  out- 
goings, &c. 


{ni)  See  above,  p.  73. 

(/i)  In  contracts  for  the  sale  of 
land  the  word  month  meansprimd 
facie  a  lunar  month,  but  will 
mean  a  calendar  month  if  it  can 
be  shown,  either  from  the  con- 
text  or   from    surroiinding    cir- 


cumstances,  that  such  was  the 
intention  of  the  parties  :  Lang  v. 
Gide^  1  M.  &  S.  Ill  ;  Simpson  v. 
Margitson,  11  Q.  B.  23  ;  Sug.  V. 
i:  P.  257  ;  1  Dart,  V.  &  P.  492. 
[o]  See  above,  p.  73. 
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(so  soon  Hs  ascertaiued)  of  any  valuation  to  be  uiado  under 
this  agreement  in  some  bank  to  a  deposit  account  and  to 
give  to  the  vendor  or  his  solicitors  notice  in  writing  of  such 
deposit,  and  after  such  deposit  and  notice  he  shall  not  be 
chargeable  with  interest  on  any  purchase  money  so  de- 
posited at  a  higher  rate  than  shall  bo  allowed  thoroon  by 
the  bank(jo). 


Schedule. 

{^Containing  a    detailed   description   of  the  property  sold 
and  specifying  the  various  tenancies  zmder  ivhich   the  same 

IS  occupied.^ 


[p)  Sec  above,  pp.  I'd,  74. 
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LAW    BOOKS.— SWEET    AND    MAXWELL,    LIMITED, 


County   Courts. — The  Annual  County 

Courts  Practice;  contaiuing  the  Jurisdic- 
tiou  aud  I'ractice  uiuler  the  Comity 
Courts  Act,  the  Bills  of  Kxchaufje  Act,  and 
the  Eiiiiiloyers'  Liability  Act,  and  the 
Statutes  and  IJules  of  Practice.  15y  His 
Honour  .hulf^e  Smyly.     2  vols.     26s.  I 

Covenants. — Covenants  running  with   . 
Liind.     I5v  R.  Cuthbert  Brown.     lOs.Gd.    i 

1907.    ' 

Criminal   Law. — Archbold'h  (J.    F.)  1 

I'leading,  Evidence  aud  Practice  in  Criminal 
Cases,  with  the  Statutes  and  Precedents  of 
Indictments.  23rd  Edit.  By  W.  F.  Ckaik.s 
aud  G.  Stkphenson.     \l.  15s.  1905. 

Mew's  Digest  of  Cases  relating  to  Ciiniinal  Law 
to  the  end  of  1897.     25s.  1898. 

Ro.ssELL  (Sir  W.  0.)  on  Crimes  and  Misde- 
meanours. 6th  Edit.  3  vols.  5Z.  15s.6rf.  1896. 

Rosuok's  (H.)  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.  12th  Edit.  By  A.  P.  Kkep. 
i;.  lis.  6d.  1898. 

Deeds. — Norton  on  Deeds.     Being  a 

2ud  Edit,  of  Elphinstone  on  Deeds.     By 

F.  NOKTOX,  K.c.     30.5.  1906. 

Kelkk's  Ejtitome  of  Rules  for  Interpretation 

of  Deeds.     6s.  19^1. 

Dictionary. — Tlie  Judicial  Dictionary, 
or  Interpreter  of  Words  and  Phrases  by  the 
British  Judges  and  Parliament.  By  F. 
Stroud.     2nd  Edit.     3  vols.     £4  4s. 

1903. 

Digest  of  English  Case  Law  (The). 

— Superseding  and  Consolidating  all  previous 
Digests  of  the  Reports  down  to  the  end  of 
1897,  including  a  selection  of  IrLsh  Cases. 
By  John  Mews,  assisted  by  Nineteen  other 
Barristers-at-Law.     20Z.     1898. 

Continued  anmially. 

A    Digest    of   Cases   Overruled,    &c.,    in   the 

English  Courts.     By  W.  A.  G.  Woods  and 

J.  Ritchie.     3  vols.     £5  5s.  1907 

Divorce.  —  Bkowne  &  Powles'  Law 
and  Practice  in  Divorce  and  Matrimonial 
Causes  ;  with  the  Statutes,  Rules,  Fees  and 
Forms.    7tli  Edit.    25s.  1905. 

Easements. — Gale  on  Easements.  7th 
Edit.     By  G.  Cave.     25s.  1899. 

Blyth's  Epitome  of  the  Law  of  Easements. 
By  T.  T.  Blyth,  Barrister-at-Law.     6s. 

1905. 

Ecclesiastical     Law.  —  Phillimore's 

Ecclesiastical  Law  of  the  Church  of  England. 

By  Sir  Robekt  Phillimoke.         2nd  Edit. 

2  vols.     3Z.  3s.  1895. 

Ejectment. — Williams    (J.    H.)    and 

Yates' (W,  B.)  Law  of  Ejectment.  16s.  1894. 
Elections. — Jelf's  Corrupt  and  Illeiral 

Practices  at  Elections.     By  E.  A.  Jelf,  b.a. 

3rd  Edit.     7s.  M.  1905. 

Employer's    Liability.  —  Dawbarn's 

Employer's  Liability  to  their  Servants  at 
Common  Law  and  under  the  Employers 
Liability  Act,  1880,  and  Workmen's  Com- 
pensation Act,  1906.  3rd  Edit.  1.5.s-.      1907. 

Equity. — White  &  Tudor's  Selection 
of  Leading  Cases  in  Equity,  with  Notes. 
7th  Edit.  By  T.  Snow  and  W.  F.  Phjll- 
roTTS.     2  vols.     3Z.  15s.  1897. 

Kelke's  Epitome  of  Leading  Cases  in  Erjuity, 
founded  on  White  and  Tudor.     Qs.       1901. 


Evidence. — Taylor's    (Pitt)    Treatise  ' 
on  the  Law  of  Evidence,  as  administered  in 
England  and  Ireland.    10th  Edit.    By  W.  E. 
Hl'mk-Williams,  K.c.      In  2  vols.     3^.  3s. 

1906.   I 
Bkst's  Principles  of  Evidence.    10th  Edit.  By 
J.  M.  Lei.y.     25s.  ]»06. 

Cockles  Leading  Cases  on  the  I^aw  of  Evi- 
dence. By  E.  Cockle.  7.v.  6rf.  1907. 
Executors.  —  Williams'  (Sir  E.  V. 
and  A.  R.  Ingpen).  Treatise  on  the  1-aw 
of  Executors  and  Administrators.  10th 
j:dit.     Al.                                                  1905. 

Forms  and  Tables.— Rouse's  Prac- 
tical Man.  17tli  Edit.  Giving  many  extra 
Instructions,  Forms,  Rule's  and  'I  ables.  By 
E.  E.  H.  BiiiCiL     lUs.  Qd.  1900. 

Chitty's  Forms  of  Proceetlings  in  the  King's 
Bench  Division,  and  on  ajipeal  there  from. 
13th  Edit.     36s.  1902. 

Fraud. — Kerr's  Treatise  on  the  Law  of 
Fraud  and  Mistake.  3rd  Edit.  By  S.  E. 
Williams.     25s.  1902. 

Horses. — Oliphant's  Law  of,  inchiding 
the  Law  of  Innkeepers,  Veterinary  Surgeons, 
&c.,  and  of  Hunting,  Racing,  Wagers  and 
Gaming.  5th  Edit.  J5y  Clement  Eli'ii in- 
stone  Lloyd.     21s.  1896. 

Husband  and  Wife. — Macqueen  on 

Husband    aud    Wife.        The    rights     and 

liabilities  of  Husband  and  Wife.     4th  Edit. 

By  Wyatt  Paine.     25s.  ,  19U5. 

Injunctions. — Kerr  on  the  Law  and 

Practice   of    Injunctions.     4th   Edit.      By 

E.  P.  Hewitt,  S.  E.  Williams,  and  J.  M. 

Patersox.     35s.  1903. 

Interpleader. — Law    and    Practice   of 

Interpleader  in  the  High  Court  and  County 

Courts.    With  Fonns,  &c.    By  M.  Caisabe. 

3rd  Edit.     6s.  1900. 

Justices.— W'^igram's     Justices'     Note 

Book.     7th  Edit.     10s.  M.  1900. 

Landlord  and  Tenant. -^Woodfall'b 

Law  of  Landlord  and  Tenant.  17th  Edit. 
By  J.  M.  Lei.y.     38s.  1902, 

Leading"     Cases.  —  Smith's     Leading 

Ca.ses.  11th  Ed.  ByT.W.CiiiTTY,H.  Chitty 

and  J.  HEKBKRr  Williams.  £3  10s.     1903. 

Fifteen  Decisive  Battles  of  the  ijaw.    By  E.  A. 

Jelf.     3s.  iU.  1903. 

Licensing". — Licensing  Law. — So  far 
as  it  relates  to  the  Sale  of  Intoxicating 
jjiipiors,  Theatres,  Dimcing,  etc.  By  ]{.  M. 
Montgomery.  3rd  Edit.  12s.  M.  190.^. 
TALiiivr's  Law  and  Practice  of  Liren.sing. 
Being  a  Digest  of  the  Law  regulating  the 
Sale  by  Retail  of  Intoxicating  Liquor.s, 
with  a  full  Appendix  of  the  Statutes  and 
Forms.  By  '  Geouge  John  Talbot,  Bar- 
rister-at-Law.    2nd  Edit.     10s.  6rf.      1905. 

Local  Government.  —  Wright  and 
Hobhol:sk'.s  Outlines  of  Local  Government 
and  Local  Taxation.  3rd  Edit.  By  the 
Rt  Hon.  Henry  Hobhouse  and  E.  L. 
Faxshawe.     7.V.  M.  .    1906. 

Master  and  Servant.— Smith's  Law 

of  Master  and  Servant,  including  therein 
Masters  and  Workmen  in  every  description  o/ 
Trade  and  Occupation.  6th  Edit.  30s.  1905. 
Maxims. — Broom's  (Dr.)  Selection  of 
Legal  Maxims.  Classified  andlllus-trated.  7th 
Ed.  by  H.  F.  Manistt  and  H.  Chitty. 

28s.      1900. 
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Mercantile    Law.  —  Smith's.     Com- 

peiidium  of  jMercautile  Law.  By  E.  Louis 
DE  Hakt  and  R.  L  Simey.  lltli  Edit. 
2  vols.     21.  2s.  1905. 

Merchant  Shipping^.— A  Treatise  on 
the  Law  of  Merchant  Shipping.  4th  Edit. 
By  David  Maolachlan,  m.a.  21.  2s.  1892. 
Maksden's  Digest  of  Cases  relating  to 
Shipping,  Admiralty,  and  Alarine  Insurance 
to  the  end  of  1897.     30s.  1899. 

Mining'. — MacSwinney  (R.  F.)  on  the 
Law  of  Mines,  Minerals  and  Quarries.  3rd 
Edit.     21.  2s.  1907. 

Mortg'ag'es. — Coote's  Treatise  on  the 
Law  ot  Mortgages.    7th  Edit.    31.  Ss.    1904. 

Municipal    Corporations.— Rawwn- 

son'.s  Municipal  Corporations  Acts.  9th 
Edit.  By  J.  F.  P.  Kawlinson,  k.c,  and 
J.  A.  Johnston.     21.  2s.  1903. 

Nisi  Prius. — Roscoe's  (H.)  Digest  of  the 
Law  of  Nisi  Prius  Evidence.  17tli  Edit. 
2  vols.     21.  2s.  1900. 

Partnership. — LraDLEY's  Treatise  on 
the  law  of  Partnership.  7th  Edit.  By 
Judge  LiNDLEY.     38s.  1905. 

Patents. — Terrell's  Law  and  Practice 
relating  to  Letters  Patent  for  Liventions. 
4th  Edit.     30s.  1906. 

Personal  Property. — Goodeves  Mo- 
dem Law  of  Personal  Property.  4th  Edit. 
By  J.  Herbert  Williams.     18s.  1904. 

Kelke's  Epitome  of  Personal  Property  Law. 
.  2nd  Edit.     6s.  1905. 

Williams'  (Joshua)  Principles  of  the  Law  of 
Personal  Property.     16th  Edit.    21s.     1906. 

Pleading^.  —  Bullen     and     Leake's 

Precedents  of  Pleadings  in  Actions  in  the 
King's  Bench  Division  of  the  High  Court  of 
Justice.  With  Notes  and  Rules  relating  to 
Pleading.  6th  Edit.  By  C.  Dokd,  k.c, 
and  T.  WiLLES  Chitty,    38s.  1905. 

Practice.  —  Stringer's  ABC  Guide 
to  tlie  Practice  of  the  Supremo  Court. 

5s.  net. 

Prescription. — Carson's     Prescription 

and   Custom.     By  T.  H.  Carson,  k.C.     fi.v. 

1907. 

Privy  Council. — Practice  of  the  Privy 
Council  on  Appeals  from  British  and 
Colonial  Courts.  With  Forms  and  Prece- 
dents. By  F.  Stafford  and  G.  Wheelicr. 
21.  10s.  1901. 

Probate. — Powles  and  Oakley  on  the 
Law  and  Practice  relating  to  Proljate  and 
Administration.  4th  Edit.  By  L.  D. 
Powles,  W.  M.  F.  Wateeton,  and  E.  L. 
Mans}5riik;e.     30s.  1906. 

Real  Property. — Williams'  Principles 

of  the  Law  of  Real  Property.     20th  Edit. 

By  T.  C.  Williams.     21s.  1906. 

Goodeve's    Modern    Law  of    Real   Property. 

5th   Edit.     By   Sir  H.   W.  Elphinstonk. 

21s.  1906. 

An  Epitome  of  Real  Property  Law,  for  the  Use 

of  Students.     By  W.  H.  Hastings  Kelkk, 

M.A.     4th  Edit.     6s.  1907. 

Carson's  Real  Property  Statutes.     10th  Edit. 

By  T.  H.  Carson,   k.c,  assisted  by  H.  B. 

BoMVAs.     35s.  1902. 


Receivers. — Kerr's  Law  and  Practice 

as  to  Receivers  appointed  by  the  Court  of 
Chancery.  5th  Edit.  By  W.  Donalkson 
Rwvi.iNs,  K.c.     10s.  •  1905. 

Registration.  —  Moloney's  Registra- 
tion of  Voters,  liy  M.  Moloney,  Revising 
Barrister.     2nd  Edit.     7s.  M.  1907. 

Restraint  of  Trade. — Matthews  and 

.\iiLKK.  Law  relating  to  Covenants  in 
Restraint  of  Trade.    2nd  Edit.    7-?.  6^.    1907. 

Roman  Law. — Kelkk's  Epitome  of 
Roman  Law.     6s.  1901. 

Sale. — Benjamin's   (J.  P.)  Treatise  on 

the  Law  of  Sale  of  Personal  Property,  with 
reference  to  the  American  Decisions  and  the 
French  Code  and  Civil  Law.  5th  Edit.  By 
W.  F.  A.  Kkr  and  A.  R.  Bu'iterwokth. 
£2  2s,  1906. 

Sheriff    Law.— Mather's    (P.    K.) 

SheriHand  E.xecation  Law.     2nd  Edit.    30s. 

1903. 

Solicitors. — Atkinson    on    Solicitors' 

Liens  and  Charging  Orders,  including  all 
the  Cases,  Forms  of  Summonses,  Notices 
of  Motion  and  other  Procedure.  By  F.  W. 
Atkinson,  ll.d.     7s.  del.  net.  1905. 

Statutes. — Chitty's  Statutes  of  Practi- 
cal Utility.  New  Edit.  By  J.  M.  Lely. 
Magna  Charta  to  1901.  14  vols.  15^.  15s. 
Continued  by  Annual  Supplements. 
Maxwell  on  the  Literpretation  of  Statutes. 
4th  Edit.     25s.  1905. 

Support  and   Subsidence. — Banks. 

A  Treatise  on  the  Ijaw  of  Support  for  Land, 
Buildings,  and  Public  Works.  By  G.  Banks. 
12s,  1894. 

Title. — Hints  as  to  Advising  on  Title. 
4th  Edit.    By  W.  H.  Cover.     9s.       190.^, 

Torts.— The  Law  of  Torts.     By  J.    F. 

Clerk  and  W.  H.  B.  Lindsell.     4th  Edit, 

By  Wyatt  Paine.     30s.  1906. 

Eraser's  Compendium  of  the  Law  of  Torts. 

5th  Edit.     8s.  !902. 

Trade  Marks. — A  Treatise  on  the 
Law  of  Trade  Marks,  Trade -Name,  and 
Merchandise  Marks.  By  D.  M.  Kekly. 
2nd  Edit.   35s.   With  Supplement     1901-6. 

Trade  Unions. — Trade  Union  Law  and 
Cases.  2nd  Edit.  By  H.  Cohen  and  O. 
Howell.     6s.  net.  1907. 

Trusts. — Lewin's  (Thomas)  Practical 
Treatise  on  the  Law  of  Trusts.  10th  Edit. 
21.  2s.  1898. 

Vendor  and  Purchaser. — Law  re- 
lating to  Vendor.s  and  Purchasers  of  Renl 
Estate  and  Chattels  Real.  By  T.  Cyprian 
WiLiJAMs.      2  vols.     £2  5s.  1906. 

Waters.  Law  of  Waters,  Sea,  Tidal, 
and  Liland.  By  H.  J.  W.  Coulson  and 
U.  A.  Forbes.     2nd  Edit.     35s.  1902. 

Wills. — Jarman's  (T.)  Treatise  on  Wills. 

5th  Edit.     2  vols.     Zl.  10s.  1893. 

Hayes  (VV.)  and  Jar.man's  (T.)  Conci.se  Form 

of  Wills  ;  with  Practical  Notes.     12t]i  Edit. 

By  J.  B.  Matthews.     21s.  IfO.i. 

Workmen's    Compensation.  —  Ser 

Employer's  Liability. 


